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OKPEMI NTAHHA 3BIJIbHEHHA BIA
BIABYBAHHA NOKAPAHHA

B yunnomy KK Vkpainu icHye 11i71a Hu3ka KpUMiHAIBHO-TTPABOBUX HOPM,
SK1 Tepea0avaroTh MOXKIJIMBICTh 3BUIBHEHHS 0COOM BiJl BiAOyBaHHS MpU3HA-
YyeHoro il mokapanHs. [lizcTaBu Takoro 3BUTBHEHHS y BCIX BHUIIQJKax Pi3HI,
MPOTE TaK YM 1HAKIIE ajie¢ HasiBHI CIUJIbHI ICTOTHI O3HAKH Yy BCIX ITUX BUIAX
3BIJIBHEHHS JIO3BOJISIIOTH CTBEPIKYBAaTH TPO ICHYBAHHS SK CaMOCTIHHOTO
IHCTUTYTY, Tak 1 oKpeMoi (HOopMH KPUMIHAJIBHOI BiAMoBiAaIbHOCTI. Takoro
CHUIBHOIO 1CTOTHOIO O3HAKOIO € Te, IO 3acyIKeHa JI0 MEBHOTO BUAY IOKa-
paHHs 0co0a 3BUTBHSAETHCS Bijl HOTO pealbHOTO BiOyBaHHS 1 TIO CYTI YHUKAE
3aCTOCYBaHHs JI0 ceOe MpaBOOOMEKEHb, SIKI BXOJATH J0 3MICTY MTOKapaHHs. B
I JOTOBII S CIPOOYI0 PO3IISTHYTH OKpeMi MpoOiemMu, ki 6e3mocepeHbO
CTOCYIOTHCSI 3BIJTLHEHHS BiJl BIIOYBaHHS MTOKapaHHS Yy 3B’ 3Ky 13 3aKIHUCHHSIM
CTPOKIB TaBHOCTI BUKOHAHHSI 0OBUHYBaJILHOTO BUPOKY. HopMaTuBHE perysito-
BaHHSI BKa3aHOTO BU/TY 3BIILHEHHS 3/IIHCHIOETHCS Oe3mocepennpo B cT. 80 KK
VYkpainu, y siKiii BCTAaHOBJIEHI IMIIEpAaTHUBHI CTPOKH, CIUIUB SKUX, € O€3yMOB-
HOIO IT1JICTaBOIO JIJIS 3BITLHEHHS 3aCy/PKEHOTO BiJl BIIOYBaHHS MIPU3HAYEHOTO
oMY TTOKapaHHsI.

[IpaBoBa mpupoda BKa3aHOTO BUIY 3BUIBHEHHS BiJl BiJOyBaHHS TpH-
3HAYEHOTO TMOKapaHHS 3yMOBIIOETHCSI OJJHOCTOPOHHIM OOOB’SI3KOM JeprKa-
BH MPUMYCOBO pealli3yBaTh 4Yepe3 CICHiaIbHO YIOBHOBAKCHHI HEIO OpPTraHd
MpU3HaYeHe 0c001 OKapaHHs MPOTATOM MEeBHUX CTPoKiB. Ocoba, 3acymkeHa
JI0 TIEBHOTO BHJy MOKapaHHs, HE Hece MPaBOBOro 00OB’SI3KYy 3aCTOCOBYBATH
MPaBOOOMEIKEHHSI, SIK1 BXOISTH 0 HOTO 3MICTY, caMa 710 cebe — 11 BUKJTFOUHA
OJTHOCTOPOHHSI KOMIIETEHIIiSl CIIeHiaIbHUX JEp’KaBHUX OPTaHiB, SKI BUKOHY-
I0Th TTOKapaHHs. BogHouac oueBUIHNM € 1 TOU (aKT, 110 oco0a, 3acyKeHa 10
MIEBHOTO BU]Ty MTOKapaHHs, HE MOXKe NepeOyBaTH B MOTEHIIIIHHOMY OYiKyBaHHS
BHKOHAHHS TTOKapaHHs Bce )KUTTs. JKoaHa popMa KpUMIHAIBEHOT BiATIOBIAATb-
HOCTI HE IMOBUHHA TTOKUTTEBO TaBPYBaTH 0COOY 1 BUKJIIOYATH MOXKJIUBICTD ii
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MOBEPHEHHS /10 MOBHOI[IHHOTO >KUTTSA. €IMHUM BUHSATKOM Yy I[bOMY BiJHO-
IIEeHHI MOkKe OyTH MOKapaHHs y BUJ1 JOBIYHOTO 1o30asieHHs Boji. [Ipore 3
ypaxyBaHHSIM MOXKJIMBOCTI TTOMITYBaHHSI TaKUX 0C10 1 3aMiHM M JTOBIYHOTO
1030aBJIEHHsI BOJII Ha MO30aBJIEHHS BOJI HAa MEBHUN CTPOK 1 1€ MOKapaHHS
(haKTHYHO HE BUKITIOYAE MOXKIIUBICTH pecolriami3aiiii 3acymkenoro. Came Tomy
LIJIKOM JIOT1YHO, L0 peasi3allisi 000B 3Ky JAepKaBU BUKOHATHU MOKAapaHHS,
MIPU3HAYEHE 3aCyIKEHOMY, OOMEXYETHCSI IMIIEPAaTUBHUMU CTPOKAaMH, CIUIMB
SKUX MPUIHHSIE ICHYIOU1 MIXK JIEP>KaBOIO 1 3aCyIPKEHOI0 0CO000 KpUMIHAJIbHI
MIPABOBIIHOCHUH, a OTKE€ YHEMOKJIMBIIIOE 1 BUKOHAHHS [TOKapaHHS.

L{i71KOM JIOTIYHUM Y IIbOMY B1JTHOILIEHHI € 1 OJIOXKEHHSI, Iepej0aYeHe B U.
3 c1. 80 KK Vkpainu, 11010 3ynuHeHHs epediry CTpoKy JaBHOCTI y BUMAJIKY,
SKIIIO 3aCy/UKEHUN YXUIISEThCS BiJl BIOYBaHHS MOKapaHHs. Y IUX BUIAAKaX
nepedir TaBHOCTI BIAHOBIIOETHCS 3 JTHS 3’ SBIICHHS 3aCyPKEHOTO i BiaOy-
BaHHS MOKapaHHA a0o0 3 JHS MOro 3aTpUMaHHA. Y LbOMY pa3i CTPOKHU JaB-
HOCTI, Tlepe0avyeHi MyHKTaMu 1-3 4acTUHU Mepiioi i€l CTaTTi, MOABOIOIOTh-
cs1. BkazaHe nonokeHHs 00yMOBIIIOETBCS THM, 110 JI€p:KaBa BTpadae MpaBo Ha
BUKOHAHHSI MPU3HAYEHOTO 3aCyKEHOMY MOKapaHHs JIMIIE Y TUX BHUMAJKaXx,
KOJIM 3aCy/’)KEHUH CBOEIO MOBEIIHKOIO HE TIEPEUIKOIKaB 3aKOHHIN Mpoueaypi
rioro BukoHaHHs. Kpim Toro, B 4. 4 c¢t. 80 KK Vkpainu nependaueno moso-
KEHHSI TIPO Te, L0 Mepedir TaBHOCTI MEPEPUBAETHCS, SKILO A0 3aKIHYCHHS
CTpPOKIB, 3a3HAYEHMX Yy YaCTUHAX MepuUIiil Ta TpeTid 1i€l CTaTTi, 3aCyIKEHHM
BUMHUTH HOBUH CEPEIHBOI TSHKKOCTI, TSHKKUN a00 0COOIMBO TSKKHM 3JI0UHH.
OO6uncrieHHs JaBHOCTI B [IbOMY BUIIQJKY TOYMHAETHCS 3 THS BUNHEHHS HOBO-
IO 3J7104HHY.

Takum 4MHOM, 7151 TPABUJIBHOTO BUPIIIEHHS MUTAHHS PO KPUMIHAIbHY
BIJIOBIAAJIBHICT 3aCyIKEHOT0, SIKOMY MpPU3HAYEHHUI NMEeBHUN BUJI OKapaH-
H$l, aJie KU He BUKOHYBABCSI IPOTSITOM MEBHOTO Mepioy HEOOX1THO BUPILLIH-
TH TPU MOB’SI3aHUX MK COOOIO MUTAHHS:

- YY1 3aKIHYUBCS (CIUIMB) CTPOK JJaBHOCTI BUKOHAHHSI OOBUHYBAJIbHOI'O BU-
POKY Cyay, SKUM 0c00y Oys10 3aCyIPKEHO 10 TIEBHOTO TTOKapaHHs ?

- Y4 HE BUMHHUB 3aCy/P)KEHUI HOBOTO 3JI0YMHY, SIKMW OU MIT mepepBaru
CTPOK JTaBHOCTI BUKOHAHHSI 0OBHHYBAJIBHOTO BHPOKY Cymy?

- YM 3aCy/KEHMI He YXWIABCS BiJ BiIOyBaHHS NMPU3HAYEHOTO HOMY IO-
KapaHHsI, 1110 € M1JICTaBOIO JJIs 3yUHEHHSI CIUIMBY BIAMOBITHUX CTPOKIB JaB-
HOCTI?

s OinbIIoi KOHKPETHKH HaBeAy IMPHUKJIaJ KOHKPETHOI KpUMIHAJIbHOI
crpaBu 11010 3acymkeHoro Ocoba 1. Y kBitHi 2011 poky #oro Oyio 3acymxke-
HO 3a BUMHEHHSI 3JI04nHY, ependoadenoro 4. 2 ct. 342 KK, no mrpady. [Ipote
y nepion 3 18 o 20 rpynns 2014 poky BiH BuMHUB KpaaikkKy. Cyn nepiioi iH-
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CTaHIIIl MPU3HAYUB [MOKAPAHHS 32 CYKYIHICTIO BUPOKIB 3 YpaxyBaHHSAM TOTO,
10 MOKapaHHs 3a MEPIIUN 3JI04YMH TaK 1 3aJIMIIMIOCS HEBUKOHAHUM. 3r010M
BHUPOK OYB MMIATBEPKCHUMN SIK areIIAiHO0, TaK 1 KacalliiHUMHU 1HCTaHITISIMH.

[Tepir 3a Bce, Tpeba BiI3HAYUTH, 1110 HE3Ba)KalOYM Ha Te, 10 3JI0YMH, 32
axuit Ocoba 1 Gyno 3acymxeHo 1o mrpady, Oy BunHeHHH HUM y niepion aii KK
1960 poky, muTaHHS MPO 3aCTOCYBaHHS JaBHOCTI BUKOHAHHS OOBUHYBAJIHHO-
ro BUPOKY Cyly HOBHHHO BupimryBatucs Ha mijactasl KK 2001 poky 3 orsiny
Ha Te, 1110 HOro MOJI0KEHHS TOM SIKITYIOTh KpUMIHAJIbHO-IIPABOBE CTAHOBHUILE
3acymkeHoro, nopiBHsaHO 3 KK 1960 poky, a oTe MaroTh 3BOPOTHY Ail0 Y
yaci. SIk BUIUIMBAJIO 3 MaTepialiiB CIpaBH, 00BUHYBaJIbHUI BUPOK 1110710 Oco-
6a 1 HaOpaB 3akoHHOI cunu 5 kBiTHS 2011 poky. JApyruii 3mounH (Kpaaixka)
OyB BuMHeHUI HUM Y niepion 3 18 mo 20 rpynns 2014 poky. Takum yuHOM, 3
JTHSI HaOpaHHS BUPOKOM 3aKOHHOT CHUIH 110710 3acymkenHst Ocoba 1 3a 4. 2 cT.
342 KK 1960 poxy 10 1HS BYUMHEHHS HACTYIHOI'O 3JI0YMHY MPOMILIO OlIbIIe
TphOX pokiB. Binmosiguo no m. 1, 4. 1 ct. 80 KK Ykpainu ocoba 3BiIIbHAETHCA
BiJI B1ZIOyBaHHSI MOKapaHHs, SKIIO 3 JHS HAOpaHHS YUHHOCTI 0OBHHYBaJIbHUM
BHPOKOM HOTO HE 0yJI0 BUKOHAHO MPOTATOM JBOX POKIB Y pa3i 3aCyKEHHS 10
MOKapaHHs MEHII CYBOPOro, HiXXK OOMEKeHHs Bouli. TakuM YHMHOM, CYTO (op-
MaJbHe OOUMCIIEHHS CTPOKIB AaBHOCTI, nepeadadeHux B cT. 80 KK Vkpainu,
JT03BOJISI€ TIO3UTUBHO BUPILIIUTH MUTAHHS [TPO MOXIIMUBICTD 3BUIbHEHHS Ocoba
1 Bix BiIOyBaHHS MPU3HAYEHOTO HOMY MOKapaHHA y BUAL WITpady.

Jlatouu BiIMOBIAb HA IpyTe MUTAHHSA, TpeOa B1I3HAYUTH, L0 Yy CIIpaBi Oyiu
BIJICYTHI JaHHI, K1 OM CBIIYWIN IPO T€, 110 3aCyKEHUM MPOTITOM CTPOKY
JABHOCT1 OyB BUMHEHHI HOBHM CEpeqHBOI TSHKKOCTI, TSHKKUN YU OCOOJIHMBO
TsOKKUH 3m0unH. OTXe, GopMaTbHUX MIJCTaB JJIA IEPEPUBAHHS CTPOKY JTaB-
HOCTI He OyJ10.

B cnpaBi cropoHamMy KpUMIHAJIBHOTO MPOBAKEHHSI 10 PI3HOMY BHPIIILY-
BaJIOCS TIMTAHHS MPO T€, YM MOBEAIHKA 3aCY/KEHOTO JlaBajia MiJCTaBU CBij-
YUTH PO T€, 1110 BiH YXWJISIBCS BiJ BiAOYBaHHS MOKapaHHS y BUAL IITpady.
[TosuTrBHA BIMOBI/Ib HA II€ MUTAHHS Jaja MJACTAaBU CyJaM yCiX 1HCTaHIIINA
MIPU3HAYUTH 3aCy’KEHOMY IOKapaHHS 3a MpaBUJIaMH MPO CYKYIHICTh BUPO-
kiB. [llomo Bkazanoro nmutanHs Tpeda BiI3HAUUTH, 110 BHACIIIOK 3MIH SIK 10
KK Vkpainu, tak 1 1o KBK VYkpainu B yacTuHi, fIka CTOCYETbCS IPOLIEAYPH
BUKOHAHHS MOKapaHHs y BUMI mTpady, mpoleaypa Horo CriaTH, a Takox op-
raHu BUKOHAHHS 3MIHIOBAIKCS micyst 3acymkenHs Ocoba 1 mo mrpady. Crnep-
11y IPUMYCOBE BUKOHAHHS 1ITpady HajIeKaao 0 BiIaHHS BUKOHABYOI CITyXkK-
6u. 3rogoMm 3akoHoM BiJ 15 mucromana 2011 poxy “IIpo BHeceHHs 3MiH 10
JIeKUX 3aKOHOJABYMX aKTIB YKpaiHM 1100 r'yMaHi3allii BiMOBIIaIFHOCTI 3a
MPaBOTNIOPYIICHHS y c(pepi rocmonapchKoi AismpHOCTI” Oyio mepeadadeHo, o
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y BUINAJKYy HECIUIATH 3acCy/PKEHUM HITpady, MPU3HAUEHOTO SIK OCHOBHE MOKa-
paHHs, BiH 3aMIHSE€TbCSA CYJJOM Ha 1HII BUJU [MOKapaHHS Y TOMY YHCHI 1 1103-
OasnenHs Bouii. [Ipu 1bOMy MHUTaHHS MPO OpraHu MPUMYCOBOTO BUKOHAHHS
LIbOTO MMOKapaHHs Ha ChOroAH1 B3araii He Bupimyerbes B KBK Ykpainu.

Pazom 3 THM, Ha MO AYyMKY, BUPILIEHHS MUTaHHS MpPO T€, Kl OpraHu
1 B sIKIl mpoueaypi (IOCIiIOBHOCTI) MPOTSITOM CTPOKY JaBHOCTI BUKOHAHHS
O0OBHHYBAJIBHOTO BUPOKY CyAy MOBHUHHI Oyl MPUMYCOBO BUKOHYBaTH IOKa-
paHHs y BUJI mTpady moao 3acykernoro Ocoba 1 He Mae KOHIENTYaIbHOIO
3HAYEeHHS JUIsl 1aHOT KPUMIHAIBHOI CIpaBH. AJDKE ClipaBa y TOMY, 110 yXH-
JIEHHS BiJ B1AOyBaHHs MOKapaHHA SIK MiJCTaBa JUlsl 3yIUHEHHSI CTPOKIB J1aB-
HOCT1 BUKOHAHHSI OOBUHYBaJILHOTO BHPOKY CYy € OCOOJIMBHUM IOPUANYHUM
¢akroM. OcoOnuBICTh HBOTO (PAKTY MOJSATAE Y TOMY, IO MUTAHHS PO HOTO
BCTAHOBJICHHS MOe OyTH BUPIIICHO JIUIIIE OAHUM CY0’ €KTOM — CylIoM. AJDKe
BiamoBiaHO 110 4. 1 cT. 389 KK Vkpainu yxuneHHs Bia BiIOyBaHHS TTOKapaH-
HA y Bual mwtpady € 3mounHoM. Lo  cTocyeThecst Takoro poay IOPUIUYHUX
(bakTiB, TO y 3aKOHOAABCTBI perlaMEHTOBaHA YiTKa MpOIEaypa iX BCTaHOB-
nenHs. Tak, 30kpeMa, BiamoBigHo 10 4. 1 cT. 62 Koncturymii Ykpainu oco-
0a BBa)KA€ThCSI HEBUHYBATOIO y BUMHEHHI 3JIOUMHY 1 HE MOXe OyTH MiJijaHa
KpUMIHaJIbHOMY MOKapaHHIO, JOKU ii BUHY HE Oyae JOBEIEHO B 3aKOHHOMY
MOPSIIKY 1 BCTAHOBJICHO OOBHMHYBAJbHUM BUPOKOM cymay. O4eBUIHO, IO 1€
KOHCTUTYLIIMHE TOJO0KEHHS CTOCYETbCSI HE JIMIIE 3aCTOCYBAaHHS MOKapaHHS
ase ¥ 1HIIKX IOPUIUYHUX HACTIAKIB, SIKI BUIITUBAIOTH 3 (PaKTy BUMHEHHS 0CO-
0010 3510unHy. TakuM 4MHOM, 10 HAOpaHHS 3aKOHHOI CHJIM OOBHHYBAJIbHUM
BHUPOKOM Cyy, IKUM 0co0a Oy/ie BU3HaHAa BUHHOIO B YXWJIEHHI BiJ] BiIOyBaHHS
MOKapaHHs, MUTAHHA NPO 3YNHUHEHHS CTPOKIB JaBHOCTI BUKOHAHHS OOBHHY-
BaJIbHOTO BHPOKY CY[y BUPIIIyBaTh HENMpaBOMIpHO. Jl0 TOro > OueBUIHUM
€ ToM (haKT, 10 MPOCTa HECIIaTa 3aCy/UKEHUM MPOTITOM MICSIYHOTO CTPOKY
cyMu mTpady cama mo coOi 11e He CBIIYUTH PO YXWIJIEHHS HOro Bif BinOy-
BaHHS I[bOTO MOKapaHHSI.

Burdin V.M. Separate questions of releasing of punishment

In operating Criminal code of Ukraine there is quite a few criminally legal norms
that envisage possibility of liberation of person from serving awarded punishment to
her. The grounds of such liberation in all cases are different, however in any case but
there are general substantial signs in all these types of liberation allow to assert about
existence of both independent institute and separate form of criminal responsibility.

Legal nature of the indicated type of release from serving awarded punishment
is predetermined by the one-sided duty of the state force to realize through specially
authority by her organs it is appointed to the face of punishment during certain terms.
A person convict to the certain type of punishment does not carry a legal duty to apply
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a right limitations that is included in his maintenance, to itself is the exceptional one-
sided competense of the special public organs that execute punishment.

Not a single form of criminal responsibility must for the term of life brand a
person and eliminate possibility of her return to full life. By an only exception in this
relation there can be punishment in the type of life imprisonment. However taking
into account possibility of forgiveness of such persons and replacement to them of life
imprisonment on imprisonment on a certain term and this punishment actually does
not eliminate possibility of resocialization of convict. For this reason fully logically,
that realization of duty of the state to execute the punishment appointed to convict is
limited to the imperative terms, sailed away stops that existing between the state and
convict person criminal legal relationships, and thus implementation of punishment
is impossible.

Keywords: punishment, releasing of punishment
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