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NMOHATTA TA O3HAKU KOPIMOPATUBHOIO

AOroOBOPY

VK 347.44

YnHHE 3aKOHOJIAaBCTBO JIMILIE OMOCEPEIKOBAHO Mepeadayae MOKINBICTh
BPETYJIIOBaHHS KOPIOPATUBHUX BIIHOCUH YYaCHUKIB IOPUIMYHOI 0COOU KOp-
MIOPaTUBHOTO THUITYy Ha 1OTOBipHii ocHOBI. Tak, y u. 1 cT. 29 3akony Ykpainu
«IIpo akuioHepHi ToBapucTBay [1] aeTbes Mpo Te, 0 CTaTyTOM aKIlioHep-
HOTO TOBapHCTBa MOXke OyTH mnepeadaueHa MOXKIUBICTb YKIAJACHHS J0-
TOBOPY MIX aKI[IOHEpaMHU, 3a sIKUM Ha aKIl1I0HEepiB MOKJIAAAI0ThCS JOIATKOBI
000B’s13KH, y TOMY 4HCJIi 000B 30K y4yacTi y 3arajibHUX 300pax, 1 nepeada-
YaeThCs BIANOBIAAIBHICTD 32 HOro HEOTPUMaHHS. Buieza3sHaueHa HopMa
3aKOHy nepezndauae, 110 aKIIOHEpH BIIPaBl YKIAAATH MK COOOI0 Takuil J10-
TOBIp JIMIIE SKIIO MONEePEHBO TaKa MOXJIUBICTh Oys1a 00yMOBJICHA Y CTATYTI
akiioHepHoro ToBapuctBa. OKpiM TOro, MoJIoXkeHHs 3akoHy Ykpainu «IIpo
aKI[IOHEPHI TOBapUCTBa» 3aCTOCOBYIOTHCS I10JI0 CTBOPEHHS Ta JiSUIBHOCTI
JMIIE AaKLIIOHEPHUX TOBAPHUCTB. IHIN K PI3HOBUIM IOPHIMYHUX OCIO KOp-
MIOPaTUBHOTO THUITY, 30KpEMa, TOBAPHCTBA 3 OOMEKEHOIO BiJIOBIIAIBHICTIO,
TOBAapHCTBA 3 IOJATKOBOIO Bi/IMOB1IAIbHICTIO, IOBHI Ta KOMaHIUTHI TOBAPH-
CTBA, 3aJIMIIAIOTHCS 11032 YBArOI0 3aKOHOJABIIS.

BumienaBenena Hopma He Moxe OyTH BUKOPHCTaHA Ul JIOCIHIDKEHHS
Ta BUSIBJICHHS IPUPOAM KOPIOPATUBHOIO JOTOBOPY MIXK yYaCHUKAMHU HOPU-
JMYHOI 0COOM KOPIIOPATHBHOIO THITY, OCKUIBKH Iependadyae MOXIJIHBICTh
BCTAHOBJICHHS JIMILE TOAATKOBUX 000B’sA3KiB. BpaxoByroun BiJICYTHICTb 3a-
rajJlbHOTO MpaBWiIa 100 MOXIIMBOCTI YKJIQJICHHS YYaCHMKaMHU TOCIOJap-
CHKOT'O TOBApHCTBA JOrOBOPIB 3 MPUBOJY peajizalii KOpInopaTUBHUX IpaB,
HasBHICTb TaKoro MosiokeHHs B cT. 29 3akoHy Ykpainu «IIpo akuioHepHi
TOBAapPHUCTBA» MOXKE CIPUUYMHUTH BUKPHUBIEHE PO3YMIHHS CYTHOCTI KOpIO-
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PaTUBHOTO JIOTOBOPY, SIKUH, B MEPIIY Yepry, € pe3yJlbTaToM peaizallii HUMU
ABTOHOMHOI BOJIi, CIPSIMOBAHOI Ha BIIOPSIIKYBAaHHS BITHOCHH IIOJI0 Y3TO/Ke-
HOTO 3/11iICHEHHS KOPIIOPATUBHUX MPaB, a HE JIMIIIE BCTAHOBJICHHS TOJATKOBUX
000B’SI3KiB.

[Iomo MOHATTS KOPHMOPATUBHOTO JOTOBOPY y IMBUIICTHYHIA JOKTPHHI
CKJIANOCs JeKiTbKa TOYOK 30py. OfHI TOCTIIHUKH PO3IISIIal0Th KOPIIOPATHB-
HUH JIOTOBIp y IIUPOKOMY PO3yMiHHI, CTBEP/UKYIOUM TIPO Te€, IO BiH € Oara-
TOCTOPOHHIM MPABOYMHOM, CTOPOHAMH SIKOTO MOXYTh OyTH cama IopUANYHA
0c00a KOpIOpaTUBHOTO TUITY, i1 ydaCHUKH (3aCHOBHUKH ), & TAKOXK TPETI OCOOH.
Take BU3HAUEHHS € IOCUTH 3araJibHUM Ta HE PO3KPUBAE OCOOIMBOCTEH 1aHOT
kareropii. Tak, O. M. BiHHUK, MPOTIOHYIOYN BU3HAYCHHS MTOHATTS aKI[iOHEP-
HOT yTOJI1, CTBEPJIKYE, 110 HEIO € OTOBIP MK yYaCHUKAMU aKI[IOHEPHUX Bif-
HOCHH (3aCHOBHHUKAMH, aKI[IOHEPAMH, IMMOTEHI[IHHUMH aKI[IOHEpaMH ), IO 3a-
KPIILTIOE 0COOMBOCTI pealtizallii CTopoHaMHU JOTOBOPY KOPIOPATUBHUX ITPaB
[2, c.25]. TakuM ynHOM, aBTOP BITHOCHUTH JI0 MOXKJIMBHX CTOPiH aKIIOHEPHOT
yroiu He JUIIe JIMCHUX, a i MaiOyTHIX akiioHepiB. Jocaigauk O. A. Ku-
PUILTOBUX MPOIOHY€E BUSHAYUTH KOPIOPATUBHUM TOTOBIP K YrOy, IO yKiIa-
JAEThCS MK IOPUAUYHOI0 0CO00I0 KOPIIOPATUBHOTO THUMY 1 ii y4YacCHUKaMH, 1
CIIpsIMOBaHA Ha OPTaHi3allil0 PI3HUX CTOPIH KUTTEAISIILHOCTI TOBAPHUCTRA |3,
c.39]. O. B. Cepux BU3Ha4Ya€ KOPIMOPATUBHHI JOTOBIP 5K HKEPETIO KOpIopa-
TUBHOTO MpaBa, GOPMYITIOIOUN BUSHAYCHHSI TIOHATTS SIK «HOPMATUBHUN JIOTO-
Bip, KM MICTUTh HOPMH KOPIIOPATUBHOTO IPaBa, BU3HAYAE yHIBEpCai3alito
mpaB 1 000B’SI3KiB CTOPIH KOPIIOPATUBHKUX BIIHOCHH, HaJAa€ iM TPUBAJIUH, CTa-
OiMpbHUI XapakTep (HampHUKiIaa, 3aCHOBHUIIBKHIA JOTOBIP IOPUINYHOT 0COOM )»
[4, c.97]. Takwuit miaxia 10 BU3HAYEHHS HE PO3KPHUBAE TIOBHOKO MIPOIO CYTi Ta
IIPaBOBY MPUPOAY KOPIIOPATUBHOTO TOTOBOPY, OCKIIBKU HE MICTUThH HOTO Xa-
pakTepHUX O3HaK. binpiie Toro, OMHUM 13 Pi3HOBU/IIB KOPIIOPATUBHOTO JIOTO-
BOPY aBTOp HA3WBA€ 3aCHOBHUIIBKUI JOTOBIP IOpUAUYHOI ocobu. VY 4. 10 cT.
67.2 LIK Pociiicekoi dDenepariii BCTAHOBJICHO 13 TIEBHUMH 3aCTEPEKCHHIMU,
10 MpaBHJIa PO KOPIIOPATUBHUI JOTOBIP 3aCTOCOBYIOTHCS JI0 I0TOBOPY MPO
3aCHYBaHHS TOBApUCTBA [5], 10 TaKOXK CBIIYUTH MPO MEBHY CXOXKICTh AAHUX
paBOBUX KaTeropiil. Tak, y 3aCHOBHHUIILKOMY JI0TOBOp1 3aCHOBHUKHU 3000B’ -
3yIOTHCSI CTBOPUTH Cy0’ €KT rOCTIOAapIOBaHHS, BU3ZHAYAIOTh MOPSIOK CIIIbHOT
JISUTBHOCTI 111010 HOTO YTBOPEHHSI, YMOBH Tlepeiadi HoMy CBOTO MaiiHa, mopsi-
JIOK pO3MoALTY IpHOYTKiB 1 30MTKIB, YIIPaBIIHHS AISUTBHICTIO Cy0’ €KTa TOCIIO-
JApIOBaHHS Ta y4acTi B HbOMY 3aCHOBHHKIB, MOPAJOK BUXOAY Ta BXOMKEHHS
HOBHUX 3aCHOBHUKIB, 1HIINI YMOBH JISIIBHOCTI Cy0’€KTa TOCIIONAPIOBAHHS, SKI
nependavyeHi 3aKOHOM, a TAKOXK TIOPSIOK MOTO peopraHizaliii Ta JikBiamii Biji-
MOBIIHO 110 3aKoHY. Ha mpoTuBary, KopnoparuBHUIA JOTOBIp Ma€ iHILY MpaBo-
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By mpupony. BiH, ik 1 3aCHOBHHMIIbKHUII JOTOBip, BUCTYMA€E PETYISITOPOM KOp-
MOPaTUBHUX BITHOCHH, 110 CKJIAAIOTHCS MIXK YYaCHUKaMHU I0PUAUYHOT 0COOU
KOPIIOPAaTUBHOTO THUILY, OAHAK HE Ha €Talll 3aCHyBaHHs IOPUANYHOI 0colu, a 'y
nporieci 1i aisutbHOCTI. Ha BimMiHy Bij] 3aCHOBHHUIIBKOTO JIOTOBODY, SIKUH pery-
JIFO€ TIEPEBAXKHO TOCIOIAPChKO-OpraHi3alliiiHi BIIHOCHHHA MiK 3aCHOBHUKAMH
rOCIOIAPCHKOTO TOBAPUCTBA, IPEAMETOM KOPIIOPATUBHOTO IOTOBOPY € Oe3Mmo-
CEPEeIHBO YIPABIIHHS KOPIOPATUBHUMU MTPABAMH.

KoprniopatuBHUil 10roBip YKJIaJa€eTbcs YYaCHUKaMH YxkKe (QYyHKIIOHYIO-
4yoro ToBapucTBa. L[{luM 0O0yMOBIIOE€THCS MOXIAHUN (aKIECOPHUIN) XapakTep
KOPIIOPAaTUBHOTO JIOTOBOPY IIIOJI0 3aCHOBHHUIILKOTO JOTOBOPY UM CTaTyTy
IOPUANYHOT 0COOM KOPHOPATUBHOTO THUIMY. AKIIECOPHHI XapakTep Kopropa-
TUBHOTO JIOTOBOPY BIUTMBA€E HA HU3KY YMOB JOTOBOPY, SIKI IIOTO/IKYIOThCS CTO-
POHAaMHU 3 ypaxXyBaHHSM perfiaMeHTAIlll INX YMOB B OCHOBHOMY 3000B’ I3aHHI.
Bonu 3My1ieHi MaTH MOXiTHUM XapakTep IIOA0 BCIX aKTiB KOPHOPATUBHOTO
3000B’s13aHHS i 3arp03010 iX HeAllcHOCTI [6, c.141].

IcHye 1mikaBa myMKa mpeacTaBHHKA POCIHCHKOT MUBUTICTHYHOI HayKu B.
K. AHnpeeBa, SKUi CTBEPIKYE, IO KOPIIOPATUBHUHN JIOTOBIp — 1€ Take Ipa-
BOBE SIBUIIIE, SIKE BKIIIOYA€E B ce0e K O3HAKH IIUBLIHLHO-IIPABOBOT YTOAM, TaK 1
pillIeHHs 3arajlbHUX 300piB YYaCHUKIB (WICHIB) KOPIOPATUBHOI OopraHizaiii.
Buenwnii Big3Havae, 1m0 KOPHIOPATUBHUN JIOTOBIP € 1IHCTPYMEHTOM KOpIopa-
TUBHOTO YTMpPaBIIHHS, KOJIM PIIICHHS YYacHHUKIB TOBAapHCTBA NMPUUMAETHCS
BIJIMOBIAHO 0 TOPSAKY, BCTAHOBICHOMY B OTHOMY JOKYMEHTI Ta MiAMHCaHO-
My CTOpOHaMH IT,0T0 JoroBopy [7]. Ha mportuBary i mo3wuiii, /1. B. Jlomakin
BKa3ye, 10 JaHWUW JOTOBIp HE € IOPUIUIHUM (DAKTOM OCOOJMBOTO BHIY 1 €
3BHYaHUM LIMBUIBHO-IPABOBUM JOTOBOPOM. B 0OTrpyHTYBaHHS CBOET TyMKHU
HAyKOBEIlb CTBEPJIXKYE, 1110 MPABOYUH YUACHHKIB JIUIIE PErIAMEHTY€E IMpoLe-
Nypy 3I1ACHEHHS KOPIOPATUBHUX MPaB, OJHAK HE MOXE MOPOIKYBaTH HOBI
KOpIopaTHBHI npaBa. Buxoasiuu 3 1i€i mo3uiii, KOpmopaTuBHI JO0rOBOpU HE
MO’KHA BBa)KaTH JOTIOBHEHHSIM JI0 CTaTyTy T'OCIOAAPCHKOTO TOBAPUCTBA, SIKUI
nependavae HeoOXiTHI YMOBH yNPaBIIiHHS TOCIIOAAPCHKUM TOBAPUCTBOM, SIKi
3 SIKUXOCh MPUYWH HE 3aKpirieHi B ctaryTi [8, c.14].

[HIII KOCHIAHMKY PO3MIAAAIOTh KOPIIOPATUBHUI JOTOBIp By3bKOCHEIlia-
ni30BaHO. BOHU BBa)aroTh, 110 MiJl KOPIIOPATUBHUM JOTOBOPOM CIIifl pO3yMi-
TH JIOMOBJICHICTh MK YYaCHUKaMH IOPUIUIHOT 0COOU KOPIIOPATUBHOTO THUITY
3 MPUBOJYy BU3HAUYCHHS MOPSIKY peaizallii HaleKHUX IM KOPHOpPaTUBHHUX
npaB. Tak, B. A. BacuibeBa Bu3Ha4a€e KOPIOPATUBHUM JTOTOBIP K YTOAY MIXK
y4aCHUKaMU IOPUIUYHOT 0COOU KOPIOPATUBHOTO THUILY, SIKOIO BOHM BH3HAua-
I0Th TOPSIIOK 3/11MCHEHHSI KOPIIOPATUBHUX MPaB, 1 3000B’A3yIOThCS 3I1HCHIO-
BaTH MEBHUM YMHOM IIi MpaBa ab0 YTPUMYBATUCH BiJ] 3/11MCHEHHS IIUX IMpaB
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JUTSL peastizallii CIJIbBHUX OXOpPOHIOBAaHHMX 3aKOHOM iHTepeciB [9, ¢.26]. O. P.
KibGeHko BU3HAa4Ya€ KOPIMOPATUBHHUM JOTOBIP SIK TIOTOBIp MK aKI[iOHEpaMH 3
NUTaHb KOPIIOPATUBHOTO YNPABIIHHS, K OJHY 3 (OpM BOJICBUSBICHHS y4ac-
HukiB [10]. I. B. BeHenqukToBa BUKOPUCTOBYE MOHATTS KOPIIOPATHBHOT yTOIN
Ta BU3HAYaE 11 K JOTOBIp MK yYaCHUKAMU IOPUANYHOT 0COOM KOPIIOPATUBHO-
rO TUITY, 32 IKUM BOHU BHU3HAUYAIOTh MOPSIOK 3I1HCHEHHS K KOPIOPATUBHUX
npaB, TaK 1 IpaB Ha YacTKY (aKIliro) 1 3000B’A3YIOThCS 3MIMCHIOBATH MIEBHUM
YUHOM I1i TIpaBa ab0 yTPUMYBATUCh BiJl 3IHCHEHHS ITUX TPaB Il peam3altii
CHIJILHUX OXOPOHIOBaHMX 3akoHOM iHTepeciB [11, ¢.37]. Ha nymky O. 1. Bu-
TOBCHKOTO, JOTOBOPOM M1k aKI[IOHEpaMU € IMBUIbHO-IPABOBUH JOTOBIp, 3a
SKUM CTOPOHHU — aKIIOHEPH MEBHOTO aKI[IOHEPHOTO TOBapUCTBA — 3000B’sI-
3YIOTBHCS Y3TOIKEHO 3/11iCHIOBATH HaJIEKHI IM MailHOB1 Ta HEMailHOBI MpaBa,
MOCBITYEH] aKI[isIMU, 3 METOIO 3a0€3IMEUYCHHs CBOIX IHTEpPECIB, MOB’S3aHUX 3
Y4acTIO B YIPABIIIHHI [IUM aKIIOHEPHUM ToBapucTBoM [12, ¢.167].

VY cBoemy amcepramiiHoMy aociimkeHHi M. M. Curuaus BipHO 3a3Ha-
yae, 1110 KOPIIOPaTUBHUIA T0OTOBIp BUCTYIAE (HOPMOIO BOJICBHSIBIICHHS aKI[IOHE-
piB, 110 CIPSIMOBAaHA Ha peaTizalliio CIUIBHUX X IHTEPECIB, Ki OXOPOHSIIOTHCS
3aKOHOM. I, 1110 came MeTa Takoro J0TOBOPY, SIKOKO € 3a0e3MeueHHs peasiza-
11ii CIUJIBHUX 1HTEPECiB, BU3HAYA€ HOTO CYTHICTh — BIOPSIKYBaHHS BiTHOCHUH
IIOJI0 YNPaBJIiHHA KOopropaTuBHUMH TipaBamu [13, ¢.33]. fk 3a3Hauae 1. B.
Crnacubo-®areeBa, OCHOBHOIO METOIO YKIIAJICHHSI KOPIIOPATUBHOTO JOTOBOPY
€ 3M1HCHEHHS OpPTaHi3alliifHOTrO BIUIMBY Ha IOPUINYHY 0COOY KOPIIOPATUBHOTO
THUITY IIJISTXOM KOOPJWHAITT Ai# Ta CIiIbHUX iHTepeciB i1 yuacHuKiIB [ 14, c.44].

Jliig Toro, mo0 BU3HAUUTH CYTHICTH Ta MPABOBY MPUPOAY KOPIOpPATHB-
HOTO JIOTOBOPY, HEOOX1THO JOCIITUTH MOTO0 OCHOBHI XapakTEpHI O3HAKH, SKI
CKJIaaloThes 3: 1) O3Hak, 110 MpUTaMaHHI KOPHOPATUBHOMY JOTOBOPY SIK
MIPaBOYMHY; 2) 03HAK, 110 BIAPI3HAIOTH JaHWUW JOTOBIpP Bijl IHIIMX JOTOBIPHHUX
KOHCTPYKIIiH.

Jlo mepioi rpynu 03HaK BapToO BiTHECTH:

- BONBOBHIl Xapakrep, TOOTO CIPSMOBAHICTh HA JOCSTHEHHS MEBHOTO
IIPaBOBOTO PE3YIbTATY;

- HasBHICTBH CTOPIH JIOTOBOPY — CYO’ €KTIB IMBUIBHUX BiAHOCHH, SIKi BH-
pakaroThb CBOIO BOJIIO;

- CIIPSMOBAHICTh ITi€T BOJI HAa BCTAHOBJICHHSI, 3MIHY, IPUITUHEHHS ITH-
BUIBHHX TIpaB 1 000B’sI3KiB;

- B OCHOBI JIOTOBOPY NMOBHWHHA OyTH JTOMOBIICHICTh CTOpiH, TOOTO pe-
3yAbTaT CUHTE3Y BOJb CTOPIH, KU CIIpAMOBaHMI Ha 3a0e3MeyeHHs iX 1HTe-
peciB;

- BIAMOBIIHICTH BOJII CTOPIH iX BOJICBUSBJICHHIO;

8
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- BTIJICHHS BOJICBUSIBIICHHS y TICBHIM 3aKOHOIABUO BU3HAYECHIN (HopMmi;

- TIPaBOMIPHICTH JiH, III0 TATHYTh BUHUKHEHHS a00 BUIO03MIHU PETyIIs-
TUBHUX LIUBUIbHUX MPABOBIAHOCHH;

- ONOCEPEeNKYBaHHS JWHAMIKH IUBLIHHUX IMPABOBITHOCHH MiX Cy0’ €K-
TaMU IIUBIIBHOTO IIPpaBa Ta CHOPSIMOBAHICTh Ha peajbHe HACTAHHS MPAaBOBHUX
HACJIIIKIB.

[Ilomo o3HaK, sKi BIAPI3HAIOTH KOPIIOPATUBHHUK JAOTOBIp BiJl IHIIUX JIOTO-
BOPIB, TO OCHOBHUM KPHUTEPIEM PO3MEKYBAaHHS BUCTYIIA€ MPEIMET JOTOBOPY.

AHani3yrouu, 10 came BUCTYNAaEe MPEAMETOM IOCIIIKYBAaHOTO SIBHUIIIA,
CHi 3a3HAYUTH, IO JAHWUK JOTOBIp Mae opraHizamiitHuii xapaktep. Ille y
1960-x pokax O. O. KpacaBurkoBum Oymna copmyinboBaHa KOHIISIIIIS ITH-
BUIBHO-TIPABOBUX OpPTaHi3alliiHUX BIJHOCHH, «II0 3aCHOBaHI Ha 3acajax
KoopAuHaIli i cyOopauHalii coriaabHUX 3B’SI3KIB, SKI CIPSIMOBaHI Ha BIIO-
psAIKyBaHHS (HOpMaJi3alliio) CyCHiJbHUX BIIHOCHH, Aii X y4yacHUKIB abo Ha
(hopMyBaHHS HOBHX COIllaJbHUX YTBOpeHB» [15, ¢.163]. 30kpema, kopropa-
TUBHUI JOTOBIp I10/I0 TOJIOCYBAaHHSI OPTaHI30BY€E CyMiCHE rOJI0CYyBaHHS aKIli-
OHEPIB Ha 3arajbHUX 300pax.

BpaxoByroun mpaBoBe peryiroBaHHS, SKe Hapasl iCHye HIOA0 Kopropa-
TUBHOTO JOTOBOPY, TaKWUi JIOTOBIp HE MOXKE 3aMIIIATH T€ PErYIIOBaHHS KOp-
MOpPaTUBHUX BITHOCHH BCEpPEAMHI IOPUANYHOI 0COOU KOPIMOPATHUBHOTO THITY,
SIKE 33/1a€THCS 3aKOHOM YH CTaTyTOM, B TOMY YHCIIl IiepedoayaT BHYTPILIHIO
CTPYKTYpPY OpraHiB yIpaBJIiHHS KOPIIOPAITIEIO 1 TOPSAIOK YYacTi B YIIPaBJIiHHI,
a TaKOXK 1HII MUTaHHS 1HAKIIE, HDK e Tepen0adeHo IMIepaTUBHUMH HOP-
MaMU 3aKOHY YH IOJIOKEHHSIMU CTaTyTy, OJHAK Yyepe3 BU3HAUCHHS B TAKOMY
JIOTOBOP1 MOPSIIKY peanizaiii mpaBa y4acHHMKa KOpPIOpaiii KOpropaTUBHUMN
JOTOBIp (PaKTUYHO BTPYUYAETHCS B c(hepy KOpHOpaTUBHUX BigHOCHH. binbiie
TOTO, KOPIIOPATUBHUH JTOTOBIP BCTAHOBIIIOE ME3KI peatizallii roJiocy yyacHUKa
Kopropaiiii, ToGTO TOro, 3a JOMOMOTOI0 YOTO TOJIOBHUM YHWHOM peai3y€eThb-
Csl KOPMOPATUBHUM KOHTPOJIb. TakKUM YHHOM, KOPIIOPATUBHUI JOTOBIP OKPIM
TOTO, 10 € 3BUMaiHUM IIUBLUIBHO-TIPABOBUM JIOTOBOPOM, III€ i MiCTUTh KOPIIO-
paTUBHUIA €JIEMEHT.

B. A. BacunbeBa, 3a3Hauarouu, 110 BiIMEKYBAHHS KOPIIOPATUBHUX JI0TO-
BOPIB BiJl IHIIKMX JOTOBIPHUX THIIIB JISKUTh B TUIONTUHI TIPEIMETY JOTOBOPY,
BKa3ye, 110 MPEeIMETOM KOPIOPATHBHOTO JOTOBOPY € OpraHizalliiiHi mpasa,
SIKUMH BOJIOZIE€ YYaCHUK IOPUIUYHOT OCOOM KOPIOPATUBHOTO THITY, Ta YIPaB-
niHHSA HUMU. [IpeMeToM TakuxX JOMOBIEHOCTEH MoKe OyTH MEBHUMN Mepepo3-
MTOJILT OpTaHi3aIliiHUX MpaB, M0JI0 SKUX BiJICYTHE IMIIEpaTUBHE PETyTIOBaHHS,
B TOMY YMCJIi Ha PiBHI JIOKaJIbHUX HOPMATHBHUX aKTiB. B Mexax Takoro ao-
TOBOpPY CTOPOHU JIOMOBJISIFOTHCS MPO MEPIoJ] Ta MEXK1 3/11iCHEHHS cy0’ €KTUB-

9

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

BacubeBa B.B.

HUX IIPaB BJIACHHUKA KOPIIOPAaTUBHUX IpaB. Kpim Toro, 3MiCT 1aHOTO AOTOBOPY
MOYKE MOJISTaTH Y MOXKJIMBOCTI YYACHHUKIB FOPUIUYHOT 0COOU KOPIIOPATUBHOTO
TUITYy TIEPEpO3MONUIATHA OpraHizaiiiHi mpaBa MK co0oro. Bapro takox 3a-
3HAYMUTH, 10 3 METOI0 BHUKOHAHHS YMOB KOPIOPAaTUBHOTO JOTOBOPY CTOPOHU
BIIPaBi BYMHSITH Jii IOPUIAUYHOTO Ta PAKTUUYHOTO XapaKTepy, YaCTUHA 3 SIKUX
CIPUYHUHSE HACTAaHHS MEBHUX IUBLILHO-IPABOBUX HacHiAKiB. Hampukian, ro-
JIOCYBaHHS MOJ0 YKJIaJA€HHS 3HAYHOTO MpaBouuHy [9, ¢.27].

KoprniopatuBHUii 10T0OBIp MOKIUKAHUHN PETYIIOBATH B1IHOCUHU came II0/10
yHOpaBIiHHSA KOPIOPATUBHUMHU IIPaBaMu, TOOTO HI€THCS PO Y3TOAKEHICTh i
YYaCHHKIB OPUIAYHOT 0COOM KOPIIOPATHBHOTO TUITY Y cepi peaizaiii HUMH
OpraHi3alifHOro CIEKTPY MOBHOBaXEHb, 1110 CTAHOBIIATH 3MICT KOPIIOPATHB-
HuX npas. Kpim Toro, BapTo 3ayBakUTH, IO MIPEIMET KOPIOPATUBHOTO J0T0-
BOPY TICHO TIOB’SI3aHUH, a, MOXJIMBO, i OOYMOBJICHUH PETYISATUBHOI (DyHK-
€0 IOTOBOPY, a/I’KE OKPECIIOE T€ KOJIO MHUTaHb, 3 PUBOY SIKOTO CTOPOHH
KOPIOPATUBHOTO JIOTOBOPY MOXYTh KOOPAUHYBATH Ta y3TOIKYBAaTH CIIbHY
TISTTBHICTB y cdepl peaizalii HaJIe)KHUX IM KOPITOPATHBHUX IPaB.

Takum 4yMHOM, MPEIMETOM KOPIIOPATUBHOTO € MOPSAJOK Ta YMOBHU pea-
Ji3alii YaCHUKaMy TOBapHCTBA HAJIEKHUX IM KOPIIOPATUBHUX IPAB, a TaKOK
BUKOHAHHS 000B’SI3KiB, sIKI ITOB’s13aH1 3 yUacTIO B FOPHIMYHUX 0CO0aX KOPIIO-
pPaTUBHOTO THIY YM\a00 yNpaBIIHHIM HUMHU. bepyuun 10 yBaru ocoOIuBICTh
IpeaMETy JOCIiHKYBaHOTO IOTOBOPY, AOTOBIp MiX aKI[iOHEpaMH Ma€ KOpIio-
paTUBHY IPHUPO.LY, 1 BOAHOYAC € MPABOYMHOM MIX JBOMA Ta OLIbIIIE 0coOamu,
1 HE3BaXKAIOUM Ha BCIO CBOIO CHEIU(DIiKy, € PI3HOBUIOM ITUBIILHO-TIPABOBOTO
noroBopy. ToMmy BU3Hau€HHSI KOPIIOPATUBHOTO JOTOBOPY i (POpMYIOBaTH,
BUXOJISYH 3 3arajJbHOTO PO3YMIHHS KaTeropii «IpaBOUYMH» Ta «JIOTOBIp», BU-
PI3HSIOYHU MOT0 3-MOMIDX 1HIIMX JIOTOBOPIB 32 IOTIOMOTOI0 OKPECIICHHS CTeIH-
(hiku IpeIMeTy JT0TOBOPY.

Haii0impI TOUHUM BHIA€THCS BU3HAYCHHS, 3arponioHoBane Curuaud M.
M., sika MpOTNOHY€ BU3HAYUTH KOPIIOPATUBHUHN JOTOBIp SIK OaraToCTOPOHHIO
JIOMOBJICHICTh YYaCHUKIB IOPUAMYHOT 0COOM KOPIOPATUBHOTO THUILY, CIIPSIMO-
BaHy Ha e(EeKTHBHE YIPaBIIHHA HaCKHUMH IM KOPIIOPATUBHUMU IpPaBaMH
HUISIXOM BU3HAUYEHHS MOPSIIKY iX 31HCHEHHS 3 METOI0 KOOpIUHAIIIT AisUIbHO-
CTi Ta peami3allii CIiJIbHUX OXOPOHIOBAHMUX 3aKOHOM IHTEpecCiB y mii cdepi
[13, c.47]. Taka nedinitis MOHATTS MIAKPECITIOE, 110 KOPIIOPATUBHHUM TOTOBIP
€ 32 CBOEIO CYTTIO MPABOUYMHOM Ta OJHUM 13 BUMIB oroBopy. OnHak, Oepydu
JI0 YBaru Te, 10 He OyAb-gKa JOMOBIIEHICTh € TOTOBOPOM, BapTO JOTIOBHUTHU
BU3HAYCHHS THM, 1110 KOPIIOPATUBHUIN JOTOBIP € MPaBOUYUHOM, 1110 MICTUTH B
co01 0araroCTOPOHHIO TOMOBJIEHICTh, III0 CIIPSIMOBaHa Ha HACTAHHSI BUIIE3a-
3HAYeHHUX Oa)KaHUX MPABOBHUX HACIIJKIB.
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BacuabeBa B. B. IloHsiTTSI Ta 03HAKH KOPIIOPATUBHOIO 10T0BOPY
VY crarTi aBTOp OCITIDKY€ TIOHATTS KOPIOPATHBHOTO JIOTOBOPY Ta HOTO OCHOBHI

O3HAKH, SKi CKJIaJafoThes 3: 1) 03HaK, 0 MPUTaMaHHi KOPIIOPAaTHBHOMY JIOTOBOPY SIK

MIPaBOYHHY; 2) O3HAK, IO BiAPI3HAIOTH JaHWH JTOTOBIp Bij IHIIMX TOTOBIPHUX KOH-

CTpyKIii. OCTaHHBOIO BHCTYIIA€, TOJIOBHUM YMHOM, IIpEIMET A0roBopy. bepyun no

yBaru OCOOJNHMBICTH MPEAMETY JOCIIIKYBAaHOTO JOTOBOPY, aBTOP POOUTH BHCHOBOK,

III0 JIOTOBIp MK aKIiOHEpaMH Ma€ KOPIIOPATHBHY IPHPOLY, i BOJHOYAC € MPABOYH-

HOM MiX JIBOMa Ta OijbIlie 0co0amMu, i HE3BaKarouu Ha BCIO CBOIO CTIeIU (iKY, € pi3HO-

BUJIOM IIMBIJIBHO-TIPABOBOTO IOTOBOPY. ToMy BH3HaUSHHS KOPIIOPATHBHOTO IOTOBOPY

cItii (hOpMyIIOBaTH, BUXO/SYM 3 3arajlbHOTO PO3YMIHHS KaTeropiil «IpaBOYMH» Ta

«JIOTOBIpY», BUPI3HAIOUYH HOTO 3-TIOMIX 1HITUX JJOTOBOPIB 32 JJOTIOMOTOI0 OKPECICHHS

cnenudiku mpeaMeTy J0TOBOPY.

ABTOp IIPOTIOHY€ BU3HAYUTH KOPIIOPATUBHUI JOTOBIp SIK MPaBOYMH, 1[0 MiCTHTh

B €001 0araToCTOPOHHIO IOMOBJICHICTh YYaCHUKIB IOPUINIHOT 0COON KOPITOPATHBHO-

TO THITy, CIPIMOBaHy Ha €()eKTHBHE yNpPaBIiHHA HAJCKHUMH iM KOPIIOPAaTHBHUMH

MpaBaMH IUIIXOM BH3HAYCHHS TOPSIKY X 3/1IHCHEHHS 3 METOI0 KOOPIMHAIII TisUTh-

HOCTI Ta peaJtizallii CIiIbHUX OXOPOHIOBaHUX 3aKOHOM 1HTEpECiB y Il cdepi.
Kuro4uoBi ciioBa: 10roBip, MpaBovHH, KOPIIOPATUBHUH JIOTOBIp, Yroaa MiX aKIli-

oHepaMHu
Vasilyeva V. V. Concept and features of a shareholders’ agreement
In the article the author explores the concept of a shareholders’ agreement and

examines its main characteristics, which consist of: 1) the features inherent in a

shareholders’ agreement as an act; 2) signs that distinguish this agreement from other

contractual constructions. The latter consists primarily of the subject of the agreement.

Taking into account the peculiarity of the subject of the explored agreement, the

author concludes that the agreement between the shareholders has a corporate nature,

and at the same time is an action between two and more persons, and despite all its
specificity, is a kind of civil law contract. Therefore, the definition of a shareholders’
agreement should be formulated based on a general understanding of the categories
of «transaction» and «contract», distinguishing it from other contracts with the help
of outlining the specifics of the subject of the contract.

The author proposes to define a shareholders’ agreement as a legal transaction

containing a multilateral agreement of the participants of a legal entity of a corporate
12
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type aimed at the effective management of their corporate rights by defining the
procedure for their implementation in order to coordinate activities and implement
common legal interests protected in this area.

Keywords: contract, legal transaction, shareholders’ agreement, legal entity.
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AOOKTPUHAIbHI NiAXoau Ao
CUCTEMATU3AUII PU3UKIB B LUMBIITIbBHOMY

NMPABI

VK 347.12

ITocTanoBka npodaeMu. JisbHICTE Oy/b-IKOT0 Cy0’€KTa TaK UM 1HAKIIE
NoB’s3aHa 3 pu3uKoM. llepeOyBaroun y 1IbOMy CTaHi Cy0’ €KT Ma€ HE TUIbKH
PO3YMITHU CYTHICTb PU3HKY, 3HATU HOT0 O3HAKHU Ta €JIEMEHTH, a i, 1110 Habararo
Ba)KJIMBIILIE, YMITH YIIPABIIATH PU3HKOM SIK MIHIMYM 3 METOIO MiHIMi3alii HOro
HEeraTMBHMUX HaciiakiB. KinbKiCTh pU3UKIB, PI3HOMAHITHICTh IX MPOSBIB Ha-
CTUIBKY 3HA4HI, IO SIK Mepe]] yYaCHUKaMU LUBUIFHUX BIAHOCHH, TakK 1 mepen
HAyKOBIIIMHU CTOITh HarajibHa 1otrpeda y 3aCTOCYBaHHI CHUCTEMHOTO MiAXO1y
710 iX i7IeHTU(IKaLi] SIK IepelyMOBH €(EKTUBHOTO YIIPaBIiHHS.

AHaJIi3 OCTaHHIX J10c/ixxKeHb i myOaikauiii. [Ipobnemaruka cucremaru-
3awii pU3MKiB JOCIIKYBaIach K BITYN3HIHUMH, TakK 1 3apyOiKHUMU BUCHU-
MU Y Pi3HHUX Tajy3sx Hayku. OcoOMUBY yBary 3BepTaroTh 31HCHEH] Kiacudi-
Kallii pu3MKiB TakuMH HayKoBLsIMH, K O. O. KpacaBuukos, B. A. Oiirensixr,
P. A. Kproukos, 1. B. Bonocenko, H. M. Ynanosa, B. B. Hosikos, I. M. Xme-
neBckoi, A. I. MaptupocsiH, B. M. Tanaes, A. A. [llax6a3sH. Pa3zom i3 Tuwm,
IpyIyBaHHS PU3MKIB, BUILICHHS KPUTEPIiB 1X 00’ €THAHHS YU PO3MEKYBAHHS
noTpedye y3araJibHeHHsI Ta OCMUCTICHHs. ToMy, BUHHKAa€e HEOOXiTHICTh aHai-
3y HampalbOBaHUX MiAXO/IB 10 CHCTEMaTU3allil pU3HKY.

VY 3B’s3Ky 3 IUM, MeTOI0 JaHO1 MyOJiKallii € aHaji3 Ta y3arajibHEHHS 3a-
MIPOIOHOBAHUX Y HAyI MiJIXOJIB 10 CUCTeMaTH3allii pU3UKY.

Buxkian ocHoBHoro marepiany. Cucremarusaiiis pu3UKiB MOJISTA€ y BU-
3HAYEeHHI Ta TPYIyBaHHI OCHOBHHUX METOAOJOTIYHUX MiAXOIIB M0 IX KJIacu-
¢ikamii [1, c. 82]. [Ipu3HayenHs cucremarusauii y Tomy, o0, no-nepiuie, Ha
HAyKOBOMY PiBHI BCEOIUHO AOCIIIUTH KaTETOPit0 PU3HKY — HOT0 03HAKH, OCO-
OJIMBOCTI €J€MEHTHOIO CKJaly, Crieu(iKy MposBYy B PI3HUX IrpyHax LUBLIb-
HUX MPaBOBIIHOCHH TOWIO. I, mo-pyre, CTBOPUTH YMOBH AJIsl BIIOCKOHAJICHHS
MiAXO/AIB 0 YIPAaBIiHHA PU3MKAMU, fKe (YHPaBIiHHS) MOXE 31HCHIOBATUCH
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JIOKTpHHAIBHI MIAXOAN 0 CHCTeMAaTH3alil PU3HUKIB B LIUBUILHOMY IpaBi

Ha JBOX PIBHAX — IMIEPAaTUBHOMY (Yepe3 MPUUHSATTS JIEP’KaBOKO BiAMOBIA-
HUX HOPMaTHBHUX aKTiB) Ta TUCIO3UTUBHOMY (4Uepe3 YKIaJACHHS TPaBOYHHIB
y4aCHUKaMU IIMBUIBHUX BiIHOCHH) 3 METOIO MiHIMi3aIlii a00 po3moainy Hera-
TUBHHMX HACJIKIB PU3HUKIB.

Haykoro 3aranom, i JOKTPUHOIO IIUBUIBHOTO MpaBa 30KpeMa, po3poodiie-
HI YKCEeIbHI Kiacudikallii pu3uKy, mooyI0BaHl Ha OCHOBI Pi3HUX MPUHITUIIIB.
Hanani po3misstHeMo po3po0iieHi K BITYM3HIHOIO, TaK 1 3apyO01’KHOIO HAYKOIO
kiacudikaii pu3HKiB 0€3 MpeTeH31i Ha iX YIOPSAKYBaHHS 32 XPOHOJOTTYHUM
YU OyJb-SKUM 1HIIIAM KPUTEPIEM.

0.0. KpacaBuukoB MOAISIB PU3UK HA JIBa BHJIN: 3araJIbHUN (HECEHHS T10-
KJIaJICHOTO 3aKOHOM a00 JIOTOBOPOM OOOB’SI3KY MPHHHATH HEBUT1IHI HACITI-
KM TIpH Oy/Ib-sIKUX BUITAJIKOBUX 00CTaBMHAX) 1 cTiemiaibHUM (HECEHHS B CHUITY
3aKOHY O0OB’SI3KYy MPUUHATTS HEBUT1THUX MaHOBUX HACIIJKIB, 110 HACTAIU
B pe3yJIbTaTl TUTbKU Cy0’ €KTUBHO-BHUITAIKOBUX (HEBUHHUX) OOCTaBHH) [2, C.
144-145]. Takuii moain pU3UKy BUCHHUM 3IHCHIOETHCS 3a O3HAKOIKO ITiJICTa-
BM HACTaHHS HETaTMBHUX MalHOBMX HacnigkiB. | Xo4a 3po3yminio, 110 BUIU
PU3UKIB HE 0OMEXKYIOThCA JIUIIIE 3aPONIOHOBAaHUMH HayKoBIleM, ipoTe, O.0.
KpacaBunkoB BiB MOBY Mpo 3a3Hau€Hl BUAM PU3UKY JIMIIE B KOHTEKCTI MpPO-
OeMaTUKU HECEHHSI PU3HUKY.

JoctatHbo po3po0ieHO Ta Takolo, 10 BUKIMKAE 3a1HTEPECOBAHICTh BU-
JAa€TbCS CUCTEMAaTH3allisi PU3UKIB, 3alpOIIOHOBAHA aBTOpamMH MoOHorpadii
«¥Opunnunmii pu3uk Ta opuanYHa Oe3neka». Po3misgaioun TeopeTHyHi ac-
MEKTU Ta IOPUIUYHY MPUPOILY PUHKY, IOPUANUHY O€3MeKy B aIMIHICTPaTUB-
HIl AiSUTBHOCTI OpraHiB BHYTPIIIHIX CIIPaB, BYSHUMH 3aITPOITIOHOBAHO HACTYTI-
HI KpUTEPii 1y1s TpymyBaHHs pu3uKy: 1) cepa misutbHOCTI TFOICTBA; 2) TEPMiH
nii; 3) macmTabu HacHiKiB; 4) CycmiIbHA 3HAYYIIICTh; 5) JpKepena BUHUK-
HeHHs. B Mexkax oKpeMo B3SITOr0 KpUTEPit0 Y MOHOTpadii pU3HK MOAUISETHCS
Ha HIJIBUIH.

3a cepamu FiSTHBHOCTI JIIOACTBA aBTOPAMU BHOKPEMITIOIOTHCS TaKi OC-
HOBHI BUJM PU3UKIB: CyCHUIbHI PU3UKH; EKOHOMIYHI PU3HUKH; BICHKOBI PH-
3UKHU (TEPOPUCTUYHI PU3UKH); HAYKOB1 PU3UKH; IPUPOIHI PU3UKH; FOPUINYIHI
pusuku. CycrniibHI pU3UKHA Yy CBOIO YEPry MOIIISIOTHCS HA MOJITHYHI, COITi-
aJbHI Ta KyJAbTYpHI. EKOHOMIYHI — Ha omepalliifHi, puHKOBI, KpEAUTHI, TUJIOBI,
PHU3UK JIKBIHOCTI Ta PU3UK, MOB’SI3aHUHN 13 PETyIIOBAIBHIUMH OpraHamu. Y
MeXax BICbKOBOTO BUIUISIOTh TEPOPUCTUYHUHN PUBHK, KU BKIIOUAE B ceOe
PH3HK HAI[IOHAIBHOTO (HAIIOHAICTUYHOTO) TEPOPU3MY, PU3HK PEIITiiHOTO
TEPOPU3MY, PU3HK MOIITUYHOTO TEPOPU3MY, PU3HK 11€0JIOTTYHOTO TEPOPU3MY,
PHU3HK TEXHOJIOTTYHOTO TEPOPHU3MY, PU3HK SIAEPHO-IIPOMHUCIOBOTO TEPOPHU3MY,
PH3HK XIMIYHOTO Ta 01070T19HOTO (OAKTEPiOIOTIYHOTO) TEPOPHU3MY, PUUKH
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KibepTepopusmy. HaykoBUMHU pU3HKaMU € PH3UKH «MHUPHOTO aTOMY», PU3UKH
BiJl BXXUBaHHSI TEHHO-MO/IM(DIKOBAHUX POCIIMH Ta PU3HKH KIIOHYBaHHS TBApHUH.
[IpupoaHi pu3uKku BHYTPINIHBOI AUdepeHItiamii He MarTh [3, ¢. 26-32].

[{ixaBot0 € Mmo3uIrisl aBTOPIB 11l MOHOTpadii MO0 OPUIUNIHUX PUSHKIB.
[Mo-nepiie, criovaTKy IOPUINYHI PU3UKH HUMU BHIUISIFOTBCS SIK CAMOCTIHHUIA
BU/I PU3UKIB 32 03HAKOIO cpepu ToAChKOi aismpHOCTI. [IpoTe, Hamam mqocmia-
HUKHU PO3DISAJAIOTh FOPUANYHI PU3UKHU SIK CKJIAJIOBY CYCIUTBHHX PU3HKIB Ha
PiBHI COLIIATBHOTO PETYIIOBAHHSA. | TYyT HEBHPIIICHUM 3aJIUIIAE€THCS TTUTAHHS
— FOPUJINYHI PU3UKH 1€ TABU] CYCIIIBHUX TOPST 13 TIOTITHIYHUMH, COIlialb-
HUMH Ta KyJIbTYPHUMH, YU € FOPUIAHMYHOIO CKJIAJIOBOIO KOXKHOTO 13 3a3HAYCHUX
BU/IIB pU3HKIB. TUM OibIIe, M0 B MEKaxX KOXKHOTO BUAY 1 ITIBUIY BUOKPEM-
JFOETHCS IOpUIMYHA CKilafoBa. [1o-apyre, BU3HAYCHHS IOPUIMYHOTO PUUKY
SIK CKJIQJIHUKA CYCHUTBHO-TIOJITHYHOTO YKUTTSI CYyCIIUTBLCTBA, B3aralli 3aIuryTye
CHCTEMaTH3alli10, OCKUIBKH JIOTTYHO HAIPOITYETHCSI BHCHOBOK PO HOTO MPH-
HAJICXKHICTh TUTBKU JI0 MONITUYHUX PU3HKIB, XO4a 3pO3YyMLIO0, 10 1€ HE TaK.
Pa3om i3 TuM, 4iTKO HE BU3HAYMBIIH MICIIe FOPUIAMYHOTO PU3HKY y 3aIpOIIo-
HOBaHIM CUCTEMaTH3allii, aBTOpU WAYTh Jaji 1 BUAUISIOTE OCHOBHI BUIH FOPH-
JMYHUX PU3HKIB Y JICSIKHX Taly3sX CydyacHOl IPaBOBOI HAYKH: KpUMIHAIBHIMN,
TrOCTIOAAPChKIA Ta MDKHAPOJHINA. Y KPUMIHAJIBHOMY TMpaBi BUOKPEMITIOIOTH
CyO’€KTHBHHI PU3HK MPAIIBHUKA OpraHa BHYTPIIIHIX cripaB (IMOBIPHICTh aK-
THUBHOI IPOTHU/IiT 37I0OYMHIII 1 OTpUMAaHHS TPOQECIHHOT TpaBMH) Ta 00’ EKTUBHI
pU3UKHN (PU3KK HEMIPaBOMIPHOTO 3aCTOCYBaHHS MPHUMYCY, PU3HK HAHECEHHS
IIKOAW TPETiii 0co01 MpH BUKOHAHHI MOCTABICHUX 3aBJaHb 13 JIOKaJi3arlii
Ta MPHUIMHEHHS 3JI0YMHHOTO TisSHHS). Y TOCIogapChKOMy TIpaBi, sIKe TiCHO
TIOB’s13aHE 3 CKOHOMIYHOIO JISUTbHICTIO, HA JYMKY BUYCHHX, PU3HUKH TiCHO TIe-
PEIUTITal0ThCS 3 EKOHOMIYHUMH PU3UKAMH B JiSTTBHOCTI Cy0’ €KTa rocrnoaapro-
BaHHS ((h13u4HOT 200 POpUINIHOI 0c00M). OKPEMO CTOSATH Jep>KaBHI PU3HKHU B
€KOHOMIYHIN TaJTy3i 1, BIAMOBITHO, PU3UKH peajizaiii HOpM rocrogapchbKoro
mpaBa Ta 3aXUCTy MAHOBHUX 1HTEPECIB YCIX YYaCHUKIB €KOHOMIYHOTO JKUTTS
cycniibcTBa. KOHKpETHUX BUIIB IOPUIUIHUX PU3UKIB Y MIXKHAPOIHOMY TTpaBi
HE Ha3HMBa€ThCS. 3a Pe3yJbTaTOM HACTAHHS FOPUANYHI PU3UKHU TOMIISIOTHCS
Ha KatacTpodivHi, TSOKKI ¥ He3HayHi. [3, c. 32-36].

Ha nymxky [.B. Bonocenko knacudikaliiro OpUANIHIX PU3HKIB JTOIITBHO
NIPOBOJIMTH 32 JBOMA KPUTEPISIMU: a) 32 MICIIEM PH3UKY B IIMBUTLHOMY TIPaBO-
BIJIHOITICHHI; 0) 3a XapaKTEepOM PU3HUKIB, BIACTUBUX BIAMOBIAHIN Kiacudika-
IAHIA TATPYIi, BU3HAYEHIN 3a MEPITUM KpUTepieM. 3aleKHO BiJ MICLs pH-
3WKIB B 3000B’s13aJIbHOMY ITPaBOBITHOIIICHH] aBTOpKa BHAUIAE: 1) BHYTpIIIHI
(anearopHi) pu3uKH a00 pU3UKH 3000B’I3aHHS (SIK FOPUIUYHI YMOBH, €JIEMEHT
BUKOHAHHS PH3WKOBUX 3000B’S13aHb) Ta 2) PU3HMKH 30BHIIITHI a00 BUKOHAH-
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Hs 3000B’s13aHHS (€ MepelyMOBOIO, MEPEIIKOI0I0 BUKOHAHHS 3000B’ I3aHHS).
[Ipyu npoMy KOXKHY 13 TPYI TOCHITHUIS MOMLISE HA MIATPYNH, 30KpeMa, Hea-
JIeaTOPHI PU3UKH HEIO KIACU(DIKYIOThCS HACTYITHUM YHHOM.

3aeXHO BiJl 3B’SI3KY 30BHIIIHBOTO PHU3HMKY 3 BIAMOBIIHUM €JIEMEHTOM
BUKOHAHHS 3000B’s13aHHS: 1) pU3UKU CTPOKY BUKOHAHHS; 2) PU3UKU MICIIS
BUKOHAHHS; 3) pU3HKHU CIIOCOOY BUKOHAHHS; 4) PU3UKH MPEIMETY BUKOHAHHS
(HampuKIIaa, pU3UKY BUMIQJAKOBOTO 3HUILEHHS Peyil TOIIO).

3aJiexHO BiJ] 3B’SI3KY PU3UKY 3 IEBHUM YYaCHUKOM 3000B’I3aHHS — PU3UK
HEBHUKOHAHHsI 3000B’s13aHHS 3 00Ky OOp>KHHMKa a0 KpeauTopa.

3a XapakTepoMm IMpeIMeTy HaJaHHS: PU3UK HEBUKOHAHHS TPOIIOBOTO
1 MaitHOBoro 3000B’si3aHHA (i, BIAMOBIHO, MPOCTPOYKY Iepeaadl MpoaaHoi
peui abo ii orutatn).

3a mpaBOBUMHU HACIIJKaMU: PU3UKH MPUIMHEHHS 3000B’I3aHHS, PU3UKH
BIJIITOBIAJILHOCTI 1 3BUILHEHHS BIJI HET.

3anexHo BiJ BUILYy 3000B’sI3aHHS: PU3HKH 3 OJHOCTOPOHHBOTO MPABOYUHY
1 JOTOBIPHOTO 3000B’ I3aHHS.

Aneatopui pusuku [.B. Bonocenko rpymnye Tak. 3anexHO BiJl CTYIICHS
000B’3KOBOCTI — IMIepaTuBHI (aOCOMIOTHI) 1 TUCTIO3UTHBHI (BIIHOCHI). 3a
MpeIMETOM HaJlaHHS — PU3HKHU TPOIIOBOTO 1 HETPOILIOBOTO 3000B’sI3aHHS; 32
ITi/ICTaBaMH TTPaBOBITHOCHH — JIOTOBIPHI, HEJIOTOBIPHI; 32 BHJIOM aJieaTOPHO-
IO PU3HMKY — CTPAaxOBHM, ITPOBUM, PEHTHUH, CIIEKYJIATUBHUHN, 1HHOBAIlIMHUMA
TOILIO.

Hacamkinenp, aBToOp poOUTh BUCHOBOK, 110 CHCTEMHA KJIacH(ikallisl pu-
3UKY Ma€ TMPOBOIUTHCS 3aJIe)KHO BiJ MICISI PU3UKY B 3000B’A3aJIbHOMY Tpa-
BOBIJIHOIIIEHH] 1 mepeadadae MICTh TPy CIEHiaJIbHUX BHUJIIB OPUIAIHOTO
pu3uKy: 1) cTpaxoBuit pu3uk; 2) npodeciituuii (ANIpUEMHUIIBKANA Ta yIIpaB-
JIIHCBKUH) PU3HK; 3) aJIeaTOPHUIA HEITPOBHM PU3UK (3000B’SI3aHHSI PEHTHOTO
TUITY); 4) ameaTopHuid irpoBUil (a3apTHHUI) PU3HK; 5) 3000B’ I3aTbHUN PU3HK;
6) aHomManbHUH pHU3MK. [4, c. 64-67].

H.M. Vnanosa, 1ocnipKyr0un pu3uKH B IOPUIUYHIN TISIIEHOCTI, 3A1HCHU-
na crpoOy ix knacudikyBaru. Ha 11 mymMKy pu3uku HEOOXiJHO MOAUIATH HA
Taki BUAM. 3aJ€KHO BiJl Cy0’€KTa: pU3UKU BUKOHABIIS; PU3UKH 3aMOBHHKA;
pU3MKH BUTO0OHAOyBaya. 3ae)HO BiJl BOILOBOTO (haKTOPY: PU3UKHU, BUKIIH-
KaH1 MOAISIMU; PU3UKH, CIIPOBOKOBAHI1 TIEBHUMH JTISIMH. 3aJI€KHO BiJl XapaKTe-
PY PU3UKIB: PU3HUKH 3arajIbHOTO XapaKTepy; PU3HKH CTOPOHH [5].

[TpoBectn cucremaTtuzamiro pu3ukiB Hamarascsi B.B. HosikoB. ABTop
MIPOIOHY€E YMOBHO KiacudikyBaTu pu3uKu Ha: 1) 3a cheporo BUHUKHEHHS —
BHYTPIIITHI 1 30BHIIIHI; 2) 32 Taly3sIMH IIpaBa — PU3UKH B IIUBIJILHOMY IpaBi,
€KOJIOTIYHOMY TpaBi, KpUMiHAJIBLHOMY TIpaBi, KOHCTUTYIIIHHOMY IpaBi; 3) 3a
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BUJIaMH — TIpodeciiiHui, aleaTOpHUMA, CTPAXOBHH, 3000B’I3aJIbHUM, YIIPaB-
JiHChKUi. OKpeMOo BUAUISIOTHCS Taki KiacudikalliiHi KpuTepii, AK: 3a MpUIH-
HaMH BUHUKHEHHSI; 32 MOXJIMBICTIO Mepe10adyeHHsl; 3a CYCIIIbHUMU B1IHOCH-
HaMH BUHUKHEHHS. TakoX 3a3HaYa€ThCs, 1110 PU3UKUA MOXKYTh BUIIITISITUCS 1 3a
IHIIMMH KPUTEPISIMHU, 30KpeMa, BOHU MOXKYTh OyTH CKPUTHUMH, OUEBHUIHUMH,
pPa30BUMHU, MTOBTOPIOIOUYMMU, PU3UKH B HOPMATUBHUX CUTYAIlisIX, B KPU30BHUX
yMoBax Too' [6, c. 37].

[Ipore, 3anponoHoBany Kiacudikailiro He MOKHA Ha3BaTH PO3TOPHYTOIO,
a B MEBHUX BHUIIAJKaX BOHA € HABITh CHIPHOIO. 30KpeMa, B OKPEMHUX MICISIX
Y4YeHHI BKa3ye TUIbKM Ha KiacuikaliiHi KpuTepii, He BUAUISIOYH B iX Me-
ax BUAIB PU3UKY, a00, HABMAKH, HA3UBA€ BUIU PU3UKIB, HE BKa3ylO4Uu Ha
03HAaKYy, 3a KO BOHH IpynyroThcs. KpiM TOro, BUKIIMKAE psil KpUTHUHUX 3a-
yBa)KE€Hb 3allPOIIOHOBAHUHN MO PU3UKIB HAa BUIU. Tak, HE3PO3yMIIUM 3aJu-
IIAETHCS 32 SIKOK0 O3HAKOIO (3a BUJAMHU YOT0) JOCTIIHUK BUIISAE TTPodeciii-
HUH, aJIeaTOPHUMA, CTPaXOBHUH, 3000B’ I3aJIbHHUM, YIPABIIHCHKUN pU3UK. SIKIIO0
BHOKPEMIIIOBATH aJleaTOPHUI Ta 3000B’s13aIbHUI (HealeaTOPHU) pU3HKH, TO
KpUTEPieM X pPO3MEKyBaHHs € BKIIFOUCHHSI / HE BKJIIOUEHHS PU3UKY J0 YMOB
3000B’sa3aHHs. [Ipy 1bOMY CHIpHUM BUAAETHCS 3HAXOMKEHHS B OAHIN rpymi
nopsiJ 3 alleaTOPHUM Ta 3000B’S3aJIbHUM PU3MKOM CTPaxoBOro, mpodeciii-
HOTO Ta yHPaBIIHCHKOTO, OCKUIbKU CTPAaXxOBUN PHU3UK € aleaTOpHUM, MOPSA
13 CIEKYJIATHBHUM, 1HHOBAIIIMHUM, a YIPaBIIHCHKUI € pi3HOBUAOM Tpode-
citinoro pusuky. CaM mpodeciiiHui PU3HMK 3aJIEKHO Bia BUIY TpodeciiHOl
TSTTHOCTI MOYXE MOAUIATHCH Ha IMiAMPUEMHUIIBKUH (TOCTIOAapChKU), yIIpaB-
JIHCHKUH, JIKapChKUi TOI0. TakoK 0CTaTOYHO HEBUPIIIEHUM 3aJTHIIAETHCS
MOJTLJT PU3HKY 32 raTy3sMH IIpaBa, OCKUIBKH aBTOPChKa PEaKIlis Kiaacuikarii
HAIIITOBXY€ Ha JYMKY, 1110 PO PU3HK MOXHA TOBOPUTH TIJIbKU B IUBUILHOMY,
€KOJIOTIYHOMY, KPUMIHAJIbHOMY Ta KOHCTUTYLIHHOMY MpaBi. | TyT BUHHKae
NUTAHHS — PU3KKY B HIIUX Taly3sx npasa (10 MPUKIaLy B TPYAOBOMY UM af-
MiHICTpaTUBHOMY ) He icHy€e? U, MOXKIIMBO, BXKE 3aITPOIIOHOBAHI YOTUPH BUIN
PU3HKY MAlOTh MPOSIB B IHIIKX raidy3sx mpasa? MaOyTh 110 Hi.

A.I'. MaptupocsH pu3uku Kiacudikye HACTyITHUM YHUHOM. 3a CyO’€k-
THUM CKJIaJIOM IIMBUIbHO-TIPABOBUX BITHOCHH BUIUISE MiANPUEMHUIIBKUI Ta
HEMANPUEMHUIIBKUIN PU3UK. 32 BPEryJIbOBAHUMHU BiIHOCUHAMH, JI€ MA€ MicCIIe
UBLIHLHO-IIPABOBUN PU3UK — PU3UKHU B 3000B’sI3aIbHHUX, PEUOBUX, KOPHOpa-
THBHMX MpaBoOBiTHOCHHAX. [IpoTe, aBTOp BiAMivae, 1m0 MOXKIIMBI 1 1HIII Kja-
cudikarlii pu3uKy 3a YMOBHU yCTaJICHOI KOHIEMIIIT pU3HKY [7].

B.M. TanaeBum Ha mifcTaBi aHami3y 3akoHogaBcTBa Pociiicekoi denepa-
11ii PU3UKKU TPYMYIOTHCS 32 TUIOJOTIYHUM MiAX0a0M. Tak, BYCHUH BUILISAE

1 Hassu BujiB pu3uKiB HaBeJjeHi Y aBTOPCbKill pefaKIii.
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JIBa BUJU PU3UKIB 332 CBOIM IOPUIMKO-TEXHIYHUM 3HAYCHHSIM: 1) pU3HKH, 1110
€ (hakTOopoM HMOBIPHICHOI OpraHi3allii IPaBOBOTO CEPENOBHUINA; 2) PU3HKH,
o € ¢dakropoM cTadimi3amii MPUBATHOMPABOBOTO XapaKTepy PEryITIOBaHHS
€KOHOMIYHOTO cepenoBuia 8, c. 22-26]. BTiM, HOpMaTUBICTCHKHM M AX1]T 10
rpynyBaHHS PU3UKIB 3HAYHO 301THIOE iX KiacHQiKaIlito, 3aJuIIaloun 1mo3a ii
MeXaMH PU3UKH, HE 3aKPIIJIeH] 3aKOHOJaBCTBOM.

JlocuTh mikaBUM BUAAETHCS 3anmponoHoBanuii A.A. [llax06a3sH moain pu-
3MKiB Ha BUJAU. ABTOPKA TAKUM YHHOM CHCTEMAaTHU3Y€ PU3HK.

3a yHIBEpCaIBHICTIO MOIIMPECHHSI PU3UKIB Ha CYO’€KTIB IUBUIBHHUX Ipa-
BOBIJIHOCHH: 3arajibHi — MOITUPIOIOTHCS Ha BCIX 200 OLIBIIICT Cy0’ €KTIB IH-
BUIBHHMX TPABOBIAHOCHH; CIICIiJIbHI — OB’ s3aH1 3 y4acTiO Cy0’ €KTIB B IEB-
HOMY BH/Ii PABOB1THOCHH.

3asiexHO BiJ 3B’SI3KY 3 OCOOIMBOCTSAMHU MPABOBOTO PETYIIOBAHHS: PU3H-
KH, TIOB’s13aH1 3 OCOOIMBOCTSIMH MIPABOBOT0O PETYIIOBAHHS — BUHUKAIOThH MPU
YKJIAJICHH] ajeaTOPHUX MPABOYMHIB 1 3MIMCHEHHI 1HIUX i, 3 SKUMH 3aKO-
HOJIAaBCTBO TOB’SI3y€ MEBHUI PU3HK B MailOyTHbOMY; PU3HMKH, HE MOB’s3aH1 3
0COOJIMBOCTSIMHU MIPABOBOT'O PETYTIOBAHHS — BUHUKAIOTH B PE3yJbTaTi MO 1
N (haKTUIHOTO, EKOHOMIYHOTO, IMOJITHYHOTO 1 OpraHi3aIliiHOTO XapakTepy.

3a CTPYKTYpOIO IIUBLIHHOTO MTPABOBIIHOIICHHS: CY0 €KT-PU3HKU — PU3H-
KM, TIOB’s13aH1 3 Cy0’€KTaMH NMPaBOBITHOCHH: PU3WK BH3HAHHSA 0COOM HEi-
€371aTHOI0, OOMEKEHO 1€3aTHOI0, PU3HK OaHKPYTCTBa 0COOM, BTpaTH CIie-
iaJIbHOT MPaBO3AATHOCTI (IS 1HAMBIAYaTbHUX IMIIMPUEMIIIB Ta IOPUIUTHIX
0ci0), pu3uK peopranizaiii (JikBigarii, cMepTi) 0COOU, PU3HUK BiIKIMKAHHS
JOBIPEHOCTI y MpeACTaBHUKA, PU3UK OOMEKECHHS TTIOBHOBAXXECHb 1 1HII PU3H-
KM, TIOB’sI3aH1 3 BaJaMu B Cy0’ €KTi MPaBOBIAHOCHH; 00’ €KT-PU3UKH — PU3H-
KM, TIOB’513aH1 3 BaJlaMi B 00’ €KTi (MpeAMETi) MPaBOBITHOCHH: PU3UK BTPAaTH
(3aru6eni) mMaitHa, 0 MiAJIATaE Mepeaadi, pu3uK NpuadoaHHs (rmepemadi) pedi
HEHAJIeKHOT SIKOCTI, PU3UK BUKOPUCTAHHS pedl HE 3a MPU3HAUCHHSM, PU3HK
TMIOILIKO/)KEHHS MaifHa TOIIO.

3a KUIBKICTIO 0Ci0, SIKi HECYTh 3arpo3y pU3UKY: OJTHOCTOPOHHIN; TBOCTO-
pOHHiH; 6araroCTOpOHHIH.

3a KepenaMu HacTaHHS CUTYyallll PU3UKY: PU3UK, IO BUHUKAE B PE3Yilb-
TaTi TOJIN; PU3UK, [0 BUHUKAE B PE3yJIbTaTi Jii; PU3UK, [0 BUHUKAE B Pe-
3yJIbTaTi CTaHiB.

3a BUJaMU IMBIIBHUX TIPABOBIAHOCHH: 3000B’13aJIbHI (B TOMY YHCIII JI0-
TOBipHi) — PU3WK HEBUKOHAHHs (HEHAJEKHOTO BUKOHAHHS) 3000B’s3aHHS;
PH3HUK HECEHHS BIAMOBITATBHOCTI 32 3000B’I3aHHIM a00 1HITUX HETaTHBHUX
HACIJIKIB B pe3yabTaTi Oro HEeBUKOHAHHS; PU3MK BUKOHAHHS 3000B’s3aH-
Hs (TUIaTeXKy KOIITIB) HEHAJICKHIN 0C001; PU3UK OTHOCTOPOHHBOI BiJIMOBH
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BiJl BUKOHAHHSI JIOTOBOPY; PH3HMK PO3ipBaHHS JOTOBOPY; PU3HK HEBUKOHAHHS
000B’sI3KIB KOHTPAreHToM (HEeCYMITIHHICTh, HEOIaroHaJiHICTh KOHTparcH-
TiB), a00 KOHTPAreHTChbKUI PU3WK; PU3UK BH3HAHHS JOTOBOPY HEMIWCHUM
TOWIO; CHAJKOBI — PU3MK BU3HAHHS 3allOBITY HEIIHCHUM; PH3HMK HEIiITBEp-
JDKEHHSI TIpaBa BJIIACHOCTI CMAJIKOJABIISI HA MaiHO, IO BXOIUTH JIO0 CITaJIKOBOL
MacH; PU3UK HETIPUUHATTS 3asBH MPO MPUHHATTS CIAIIINHKI, PU3UK BTPATH
NPaBOBCTAHOBITIOIOYOTO JOTOBOPY; PU3UK 3aKiHYCHHS CTPOKY Ha MPUHHATTS
CHaJIIIIMHU; PU3UK HEOTPUMAHHS CITa IIIMHU; 1HII PU3UKH; PEYOBO-TIPABOBI —
PHY3HK OOTSHKEHHS pedi; PU3UK 3asBJICHHS MPETEH31i Ha pid TpeTiMHu 0co0aMu;
BIHJAMKALIHHUI a00 PECTUTYIIIMHUN PU3KK; PU3HKH 3BEPHEHHS CTATHCHHS 32
Oopramu TOMNEPEIHIX BIACHHUKIB (IMOTEYHI, 3aCTaBHI PU3UKH); PU3UK BUITY-
4YeHHs (OOTSDKEHHSI) pedi; pU3UK BTPATH MPABOBCTAHOBIIIOIOYOTO JTOKYMEHTA,
PHU3UK BiIMOBH B JIp)KaBHIW peecTpallii mpaBa BIACHOCTI HA HEPYXOME Maii-
HO; pU3UK 3aru0eni (MOMIKOMKEHHS) pedl; PU3UK OOTSHKEHHS a00 0OMEKeH-
HS TIPaBa; iHII PU3KMKH; PU3UKHU, TTOB’s3aHi 3 ACPKABHOIO PEECTPAILIEI0 TIPaB
1 3aXMCTOM IpaB — PU3HK BIJIMOBU B JIEPXKaBHIM peecTparlii, pusHK BTpaTH
NPaBOBCTAHOBITIOIOYOTO JOKYMEHTA JUTS IIJIeH JIep:KaBHOI peecTpallii; Kopro-
paTUBHI — PU3HUK PEUIEPCHKUX TOCATaHb; Ganbcudikaris iHdopmallii B pee-
CTpi aKIiOHEPiB, MPOTOKOJIIB OPTaHiB yMPaBIIiHHS FOCTIOAAPCHKUX TOBAPUCTB;
PHU3HMK HEMPaBUIBLHOCTI €Micii I[IHHUX TamnepiB; PU3UK HECAHKI[IOHOBAHOTO
BHUBEJICHHsI aKTHUBIB a00 peopraHizaiii; pu3HK MOPYIIECHHS CIiBBIIHOIICHHS
YUCTUX aKTUBIB 1 CTAaTyTHOTO KaIiTaly Ta iH.

3a (hopMOr0 HECEHHSI HeCTIPUATIUBUX HACIIIKIB PU3UKH TTiIPO3AUIIIOTh-
Csl HA: PU3MK TIOKJIaIaHHS Ha 0Cc0o0y JT0JJaTKOBOTO 00OB’SI3KY; PU3HK HECCHHS
30MTKIB; pU3UK MPUTIATHEHHS JI0 BiJIMOBIIAILHOCTI Ta iH.

Takox mocaiagHuI BUILIsE IepeOopHi Ta HenepeOopHi pu3ukH [9].

MoskHa 1 HajaJl MpOIOBXKYBaTH aHAII3 HABEICHUX Y IOPUINYHIN JIiTepa-
Typi Kiacudikariii pu3uKy, BTiM, Oyrydn 0OMeKeHUMHU 00CATOM ITi€l myOTiKa-
111, 3a3HaYMMO HACTYITHE.

BucHOBKH i mepcneKTHBU NMOJAJBIIMX PO3BiToK. Po3risHyTi Kiacu-
(ikarii pu3MKy J03BOJISIOTH HE TUIBKW BHIUIMTH KOHKPETHI PH3UKH, a, 110
Habararo BaXKJIMBIIIE, 3MIHCHUTH IOPUINYHY XapaKTEPUCTUKY BiAMOBIIHOTO
pU3UKyY. AJ)Ke, BYaCHE BHSIBIICHHS Ta MPABWIbHA 1ICHTH(IKAIISI PU3UKY € T1e-
penymMoBaMH €(EKTHBHOTO BIUTMBY Ha PH3UK 3 METOI0 YHUKHEHHs a00 MiHi-
Mi3allii Horo HeraTUBHUX HacCHiAKIB. Pa3oM 13 TUM, HaBeleHI MPUKIAIN Kia-
cudikaIii pu3uKy HE MPETEeHIYIOTh Ha BHUEPITHICTh Ta HE OXOTUTIOIOTH BCiX
KpUTEPiiB 1 MOXKIMBOCTEH 1151 Kiaacuikariii. Cucremarusaitisi pu3uKiB TaKOX
MOJKE TTOTJIMOTFOBATUCH Yepe3 BUIAUICHHS CHEIU(IYHUX KPUTEPIIB AT KJIaCH-
(hikarii KOHKpPETHUX PU3HKIB 3 YpaxXyBaHHSIM iX 0COOJUBOCTEH.
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Benukanoa M. M. /lokTpuHa/JbHI NiAX0AH 10 cUcTeMaTu3alii pu3uKiB B

HMBIJILHOMY NpaBi

CrarTsi IpHUCBSYCHA aHANTI3y NOKTPUHAIBHHX IMIXOMIB O CHCTEeMaTH3alil pH-
3uKy. [Ipu3HadeHHs] cUCTeMaTu3allii y Tomy, 1100, Io-Tepiie, Ha HayKOBOMY piBHI

BCEOIYHO JTOCHITUTH KaTETOPil0 PU3UKY — HOTO O3HAKH, OCOOIHMBOCTI €IEMEHTHOTO

ckiany, cnenudixy MposiBy B Pi3HUX TpyMax NUBUTFHUX MPaBOBIAHOCHH TOIIO. I,

HO-/IpyTe, CTBOPUTH YMOBH ISl BIOCKOHAJICHHS ITiIXO/IiB 70 YIPABIIHHS PU3HKAMH,

sike (yIpaBJIiHHS) MOXKE 3[IHCHIOBATHCh Ha JIBOX PIBHAX — IMIIEpaTUBHOMY (4depe3

MIPUHHATTS JIePKaBOIO BiAMMOBITHIX HOPMAaTUBHUX aKTiB) Ta AUCIIO3UTHBHOMY (Uepes

A
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Bemukanosa M.M.

YKJIaJISHHS PaBOYMHIB YYaCHUKAaMU IUBUIEHUX BiTHOCHH) 3 METOIO MiHiMi3allii abo
PO3MOiTy HETaTUBHUX HACIIJIKIB PU3HKIB.

PoOuThCcst BUCHOBOK, 110 Kiacu]ikallii pu3HKy JO3BOJISIFOTH 00’ €IHATH PUBHKH
y KOHKPETHI TPy Ta 3MIMCHUTH IOPUINYHY XapaKTEPUCTHUKY BiAMOBITHOTO pU3H-
Ky. HeoOXimHicTh cucTeMaTH3allii pu3nuKiB 3yMOBJICHA THM, 1110 BYACHE BUSBICHHS Ta
MpaBUIIbHA iMeHTU(DIKAIIS PUHKY € TIepeayMOBaMU e(PEeKTHBHOTO BIUIUBY Ha PU3HUK
3 METOK YHUKHEHHS a00 MiHiMi3alii Horo HeraTMBHUX HacmiKiB. Pasom i3 Tum, Ha-
BeJICHI MPHUKIIAIN Kiacu(ikallii pu3uKy He IPEeTeHIYIOTh Ha BUYEPITHICTh Ta HE OXO-
IDTIOIOTH BCIX KPUTEPIiB 1 MOKIMBOCTEH [Tsl Kiacudikarii. CucreMarnsariisi pU3uKiB
MOJKE TIOTJTHOIOBATUCH Yepe3 BUIAUIEHHS crenn(iuHuX KpuTepiiB 11 kiacudikamii
KOHKPETHHUX PU3HKIB 3 ypaxyBaHHSAM IX 0COOIMBOCTEH.

Ki1rouoBi ciioBa: pu3uk, BUAN pU3NKy, CHCTEMaTH3aLlisl PU3HKY.

Velykanova M. M. Doctrinal Approaches to the Systemization of Risks in
Civil Law

This article is devoted to the analysis of doctrinal approaches to risk
systematization. The purpose of systematization is, firstly, at the scientific level, to
comprehensively explore the category of risk — its characteristics, peculiarities of
elemental composition, the specifics of manifestation in different groups of civil legal
relations, etc. Secondly, the purpose of systematization is to create conditions for
improving approaches to risk management, which (management) can be carried out
on two levels — imperative (through the adoption by the state of the relevant normative
acts) and dispositive (through the conclusion of transactions by participants in civil
relations) in order to minimize or distribute negative consequences of risks.

It is concluded that risk classifications can combine risks in specific groups and
carry out a legal description of the appropriate risk. The need for systematization
of risks is due to the fact that timely detection and proper identification of risk are
prerequisites for effective risk exposure in order to avoid or minimize its negative
consequences.

However, the above examples of risk classification do not claim to be exhaustive
and do not cover all criteria and possibilities for classification. Risk systematization
can be deepened by the allocation of specific criteria for the classification of specific
risks, considering their characteristics.

Keywords: risk, types of risk, systemization of risks.
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OPUONYHI OCOBU AK CYB’EKTH
AOENIKTHUX 30B0B’A3AHb 3A LUUBIJIbHUM
3AKOHOOABCTBOM YKPAIHU TA
E€BPOMNEUCBLKNX KPAIH: MOPIBHAJIbHO-
NMPABOBUI AHANI3

[TpaBoBa KOHCTpPYKIisl 3000B’s13aHb BHACIIIOK 3aBIaHHs LIKOAU MpalliB-
nukoM BignoigHo 1o LUK Ykpainu 2003 p. 3a3Hana 3HaYHHUX 3MiH, 30KpeMa
PO3LIUPEHO MEpeNIiK BiNOBIJAIBHUX OCI0 3a IIKOAY, 3aBJaHy MpPaLiBHUKOM
i Yac BUKOHAHHS HUM CBOIX TPyHAOBHUX (CIyk00BuX) 000B’s13kiB (cT. 1172
HK Ykpaiuu); KpiM IOpUIMYHUX OCIO 0 LBOTO MEPENiKy BKJIIOYEHO (Pi3UUHY
0co0y, 3 SIKOIO MpalliBHUK NepedyBae B TIOTOBIPHUX BIJTHOCHHAX 32 TPYIOBUM
noroBopoM. OG0B’ 30K BiIIIKOAYBATH IIKOY, 3aBAaHY MiJPsSTHUKOM, IOKJIa-
JIA€THCSL Ha 3aMOBHHUKA, SIKIIO MiJIPSIHUK AiAB 3a Horo 3aBaanHsaM. [lianpu-
€MHHUILBKI TOBAPUCTBA, KOONEPATUBU BiJIIKOJAOBYIOTh ILKOAY, 3aBJaHy IXHIM
Y4aCHUKOM (YJICHOM) MiJl Yac 3A1HCHEHHsS] HUM MiANPUEMHHUIIBKOI a0 1HIIOT
JISUTBHOCTI Bl IMEH1 TOBapUCTBA 4M KoomepaTusy. [IpoTe choroHi icHye HU3-
Ka TEOPETUYHMX 1 MPAKTUYHUX MMUTaHb, OB’ SI3aHUX 13 PABOBUMH 3acajaMU
BIJIMOBIAAILHOCTI IOPUINYHHUX 0CI0, XapaKTEpOM BiAMOBIATBHOCTI 32 3aB/ia-
HY LIKOJLy TOLIO.

CrorozHi 3akoHOaBYa poOOTa B YKpaiHi 311HCHIOETHCS B KOHTEKCTI MPO-
BEJICHHS ajanTauii HalllOHAJIbHOTO 3aKOHO/ABCTBA JI0 3aKOHO/ABCTBa €BpO-
neiicbkoro Coro3y. A 1J1s IbOTO JOLIBHUM € 03HAHOMHUTHCS 31 3MICTOM 3aKO-
HOJIABCTBA €BPOIEHCHKUX KpaiH-y4acHUIb €Bporneiicbkoro Coro3y, a Takox 13
3acaZlaMi, Ha SIKMX IPYHTY€EThCS IXHE MPaBO, PO3YMIHHS HOTO «IyXy», - pUM-
CBKOT'0 IPUBATHOTO MpaBa, 1110 J03BOJUTh YHUKHYTH IOMMJIOK 1 HEOO{yMaHUX
KPOKIB IIPH CTBOPEHHI €IMHOTO BCECBITHHO IIUBUILHOTO MPaBa.

Ha mincTaBi BUKJIaJEHOTO MOXKHA JIATH BUCHOBKY, 1[0 MUTAHHS JOCIHI-
JDKEHHS y4acTl IOPUIUMYHUX OCI0 y METKTHUX 3000B’SI3aHHAX 32 UBIILHUM
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3aKOHOJIABCTBOM YKpaiHU Ta €BPONEHCHKUX KPaiH € aKTyallbHUM, 10 i CTaHO-
BUTh METY Ili€1 HAYKOBOI CTATTI.

VY paasHCBhKIM PUIAXYHIN JITEpaTypi MEBHUH Yac MaHyo4orw Oyra mo3u-
Iist: 711 IPeICTaBHHUKIB, POOITHUKIB 1 CITY)KOOBIIIB — «9YXK1» JIJIST FOPUIAMYHOT
ocobu. Bxe B 1949 p. C. M. bparych 3anponoHyBaB MOKJIACTH BiAMOBITab-
HICTh Ha IOPUINYHY 0c00y 3a BUHHI Jii pOOITHHUKIB 1 CIIYKOOBIIIB NMPH BUKO-
HaHHI TPYIOBHX 000B’S3KiB, SIK 3a BiacHi 1ii [1, ¢. 206].

3po3yMijI0, IO HIKOJIW HE CITIBMa/Aalia 3 MPaBO3IaTHICTIO OPUINIHOT 0CO-
Ou TIpaBO3JATHICTH ii pOOITHUKIB 1 CITY>KOOBIIIB, SIKI HE OyJIM OpraHaMu FOpH-
Tu9IHOi 0coou. OHaK PUANYHI 0cOOM Opasii y4acTh y IUBUILHOMY 000pOTi
Ta BCTYMAaJM y TPaBOUMHU Yepe3 MOCEPEAHUIITBO CBOIX OpraHiB ao x uepe3
OOBIIIB BBAKANIKCS AisiMU ropuaudHoi ocobu. Tomy, Ha nymky C. M. Bparycs
[1, c. 206], JI. A. JIynna [2, c. 351-354], B. 1. Cepebdposcrkoro [3, c. 520], K.
A. Onepimun [4, c. 112], B maiiOytapomy LIK CPCP nmoBunHa OyTH 3aKpirie-
Ha BIAMOBIAAIBHICTh IOPUINYHUX OCIO 3a IIKOAY, 3aBAaHY MPOTHIIPABHUMU
TisSIMH TXHIX pOOITHUKIB a00 CITy>KOOBIIIB TTPH BUKOHAHHI HUMH CITY>KOOBHX
000B’s3KIB, TIOKH HE Oyzie JOBEACHO, IO Taki Mii BYUNHEHO POOITHUKOM abo
ciyx0oB1ieM 0e3 BuHM. Tak sik 3a Bu3HaueHHsIM K. b. SIpomienko, gisiapHICTD
IOpUIUYHOT 0COOM 3a TIEBHMX YMOB BKJIIOYaia B ceO€ HE JIMIIE MPaBOMIpHI,
ajie ¥ mpoTunpapHi Aii poOITHUKIB [5, c. 9]. L1s ines Oyna BTijieHA 3aKOHO/1AB-
1eM y ct. 88 OcHoB nuBiIEHOTO 3akoHOAaBCcTBa CPCP 1961 p.

VY el mepion B IOPUAMYHIA JIiTepaTypi BKE TEpeBa)kayia KOHIISIIIIIS
«CTIBIAa04901 BUHWY» FOPUIUYHOT 0COOH, BIJMOBIIHO O SKOT MPOTUIIPABHI
BHUHHI Jii MpaliBHUKIB OPUIAYHOT 0COOM, 31HCHEHI TP BHKOHAHHI HUMU
CBOIX TPyIOBHX 000B’sI3KiB, BBAKAJIUCS MPOTUIIPABHUMU BUHHUMH TiSIMU Ca-
Moi fopuadHoi ocobu. I mpuxunsHnKamMu Gymn M. M. Arapkos [6, c. 229—
230], b. C. AnTtimonoB [7, c. 78], B. T. CmipHoB [8, c. 45—47], P. O. Xandina
[9, c. 257-282], K. A. ®neiimun [4, c. 102]. [TepeBara KoHIENIIIT «CIIiBITIa1a-
10401 BUHM» IOPUAMYHOI 0COOM HaJ TEOPIEI BUKIIOYHO KOJEKTHBHOI BHUHH
0puaAnYHOi ocobu, Ha nymKy /. B. bobpoBoi, o0yMmoBmtoBanacs Tum, 110 J10-
3BOJIsIJIA 3 OLTBIIIOI0 JOCTOBIPHICTIO 3’CyBaTH IOPUINYHI MACTaBU MpaBa pe-
IPECHOT BUMOTH IOPUAMYHOI 0COOH 710 MpalliBHUKA, 3 BUHU SIKOTO 3aB/1aBajiacs
mikonia. [Ipu perpecHiii BUMO3i Cy/1 BCTAHOBIIIOBAB TPYAOBY BUHY IpalliBHUKA,
TOJI SIK y BUNIAIKY BiIMOBITATBLHOCTI IOPUIUIHOI 0COOM TIEepe MOTEPITUINM
CyZl pO3IIsiIaB IIUBUIbHY BUHY IMpalliBHUKA, SIKa CTAHOBUTH BJIACHY LIUBUIbHY
BHUHY Iopuau4Hoi ocoou [10, c. 37].

[Hmmit xapakrep Mano GopmMyBaHHS 1 BUpaKEHHS BOJI B JETIKTHUX 30-
OOB’sI3aHHSIX, BUHUKHEHHS SKUX Oyl0 OOyMOBJICHO BYMHEHHSIM HE3aKOHHUX
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aKTIB, aJ[’ke 3aKOH Ha/1aBaB 3HAUCHHS HE BOJIECIIPSIMOBAHOCTI JI1F0Y0T0 Cy0’ €K-
Ta, sIKa 3 TOYKH 30py IHMBUIBLHOTO 3aKOHY, SIK MpaBWIio, Oaiilyka, a caMoMy
(dakTy BumHEHHS mpaBornopyuieHHs. [Ipo konHI MOBHOBa)KEHHSI HA BUMHEH-
Hs MOAiOHUX Nii, sk Bim3HadaB b. b. UepenaxiH, He MOXKe WTH MOBa, TOMY
BaYXJIMBHUM € HE Te€, Uhs BOJS Pealli3yeThCsl y MPOTUIIPABHOMY aKTi, a T€, YHs
TISTTBHICTD Y HhOMY TposiBIisieThes [11, ¢. 48]. Tomy, Ha nymky B. T. CmipHOBa
1 A. O. CoGuaka, A€NIKTO3/IaTHICTh FOPUINYHOI 0COOM PEaTi3yeEThCS Y CITYK-
0OBUX JisX 1i IpaIliBHUKIB [§, ¢. 15-16].

[ToknanenHs 000B’ 13Ky BIAIIKOAYBATH IIIKOAY HA IOPUANYHY a00 (piznuny
0co0y ChOTO/IHI TaKOXK MOSCHIOETHCS TUM, IO MPAI[IBHUK y IbOMY BHIIAJKy
IOPUIMYHO BTUTIOE 1X BoJto. KOpumnuna abo ¢iznmuHa ocoba peaisye CBOIO
LUBUTBHY TIPABO- Ta JI€31aTHICTh Yepe3 Mii npariBHUKIB. ToOTO mii mpariBHU-
KiB IOpUJIMYHO CIIPUMUMAIOTHCS K Jii caMoi FOpUANYHOT a00 (i3uuHOT 0c0o0H,
TOMY OCTaHHI BiATNOBIAAIOTh 3a IIKOMY, 3aBaHy 3 BHHH iX IMpalliBHUKIB Ha
3acaziax CBO€I BUHH, SIKa CIIBIAJA€ 3 BIACHOIO BUHOIO MPAI[iBHUKIB; BOAHO-
Yac BiZICYTHICTh BUHHM IPAIliIBHUKIB BUKJIIOYA€ BUHY IOPUANYHOI 200 (i3UIHOT
ocobu. [{uM ke MOSACHIOEThCS TOKIJIAJeHHSI 000B 3Ky BIIIKOTYBAaTH IIKOTY
Ha 3aMOBHHKA 3a UIKOAY, 3aBIaHy MIAPSIHUKOM, SIKIIO MPU I[bOMY OCTaHHIN
TiSIB 3 3aB/IaHHSAM 3aMOBHUKA, & TAKOXK MIANPUEMHHUIIBKUX TOBAPUCTB 200 KO-
OTICPATHBIB 3a IIKO/Y, 3aB/IaHy IXHIMHU yYaCHUKaMU (Y4JIe€HAMH) T Yac 3/Iinc-
HEHHSI HUMU MANMPUEMHHUIIBKOT 200 1HIIOT AisUTbHOCTI. Tak, yd9acHUKH (YICHH )
3rimHo 31 ¢T. 116 LIK Ykpainu 3aitmMaroThes mimIpHEMHHUITLKOTO TISTTBHICTIO BijT
IMEHI TOBapHCTBA, a YICHU KOOMEepaTuBy BiAMoBiaHO A0 cT. 163 1K Vkpainu
CHLIBHO 3/IIHCHIOIOTH BUPOOHNYY a00 1HITY TOCTIOIAPCHKY MisIIbHICTD, sika 0a-
3y€ThCS Ha iXHIW BJACHIN TPYIOBiH yJacTi.

AHAJIOTIYHUM € MIiJIXiJ 10 BU3HAUCHHS CyO’ €KTIB BiJMOBIIAIBLHOCTI 3a
KOy, 3aBIaHy iHImuMu ocobamu 3rimHo LK Y36ekucrany (ct. 989), 11K Ta-
mxuknctany (ct. 1083), IIK Kazaxcrany (ct. 921), HK AzepOGaiimkany (CT.
1099). [Ipote BignmosigHo a0 LK A3zepbaiimkaHy rocrnogapchbki TOBapUCTBa 1
BHUPOOHUYI KOOTIEPATUBHU HE 3TaIyIOThCS B SIKOCT1 Cy0’ €KTIB BIAMOBIIAIBHOCTI
3a MIKOMY, 3aBAaHy IXHIM YYaCHUKOM (WJICHOM).

Ha HamoBHEHHS TaKMM 3MiCTOM BKa3aHMX HOPM BIUTMHYNH i1ei Himers-
KOTO ITUBLILHOTO Kozekey (mani — HIIK), BiamoBigHO 10 SKOTO TOW, XTO 3aiy-
yae 1HITy 0co0y 0 BUKOHAHHS Oymb-sikoi Aii, 3000B’SI3aHHUI BiJIIITKOyBaTH
IITKOJTY, POTHIPABHO 3aBJaHy ii BUKOHABIEM 1HIIH 0co01 (4. 1 § 831). Taky
K BIZIMOBIATIBHICTS HECE 0C00a, sIKa 3a JIOTOBOPOM Bi3bMe Ha ceOe BEJICHHS B
1HTepecax 1HII0i 0coOu ofHieT 13 HazBaHuX crpaB (4. 2 § 831). To6To, 060B’51-
30K BIAIIKOYBATH IIKOIY, 3aBAaHY 1HIIOI 0CO000, MOKIAIa€THCS HA 0CO0Y,
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sKa 3ay4uia 11 10 BUKOHaHHS OyIb-sKuX J1i (poOOTOnaBIs, 3aMOBHUKA Ta
1H.), a TaKOXK Ha JIOBIPUTEIISI, IHTEPECH SIKOTO MIPEICTABIISIE TOBIPEHUH.

[Toni6Ho10 10 HIIK € KOHCTpYKIIist HOPM PO AENIKTHY BiAMOBIIATbHICTD
3a KOy, 3aBaHy iHIIo ocoboro 3rigno 3 LK Higepnanais. 3akoHonaBens
HABOJUTH TPHU BUMAIKU: 1) BIAMOBIIAIBHICTH OCOOM 3a LIKOAY, 3aBAaHy Mif-
JIeTNIuM, KU iepeOyBaB y Hel Ha ciry>k01 (TOOTO Ji71s1 BUKOHAHHS TpodeciiHoT
ab0 MiANPUEMHUIILKOT AISUNIBHOCTI 1€l 0coOu), MpU Ofep KaHHI HaKa3y Mpo
BUKOHAHHS 1TuX 000B’s13kiB (4. 1 cT. 170 LIK HimepmanniB); 2) BiamoBigaib-
HICTh (13MYHOI 0COOM 3a IIKOAY, 3aBAAaHy MiJICIIMM MpU BUKOHAHHI JOpY-
YeHUX oMy O0OOB’s3KiB, HE IMOB’S3aHUX 13 3/A1MCHEHHAM mpodeciitHoi abo
H1TPUEMHHUIIBKOT TIsITBHOCTI 1i€i ocobu (4. 2 ct. 170 LUK Hinepnaumais); 3)
BiJIIIOBIIANIbHICTh JOBIPUTENS 3a IIKOMY, 3aBAaHy il MpPeICTaBHUKOM TPETiid
oco0i (ct. 172 1K Hinepmanmin).

Takum urHOM, 10 Cy0’€KTIB BiMOBIAAIILHOCTI 3a IIKOY, 3aBAaHy 1HIIIH-
MU 0co0aMH, 3a 3aKOHOJIaBCTBOM HinepiaHaiB HaJICKHUTh JTOBIPUTENb, SIKIIO
Koy OyJio 3aBJlaHO HMOTO MPEACTaBHUKOM TpeTiit ocobi. [1pu oMy, nepen
TPETHOK OCOOO0I0 BIAMOBIAAIOTH MPEACTABHUK 1 0co0a, IHTepecH SKOi BiH
npencTanise (noBipurens). [lo3umis 3akoHomasis HinepnauaiB 3aciyroBye
Ha yBary, TOMy IIO NMPEACTaBHUK BUMHSIE IOPUINYHI Ji1 HE JIUIIE 32 paXyHOK
JOBIpUTEIS, a 1 Bij Horo iMeHi. [1pu 3aBgaHH1 MIKOAM MPEACTAaBHUKOM TPETii
0c001 ITpu BUKOHAHHI 00O0B’SI3KiB 13 IIPEICTABHUIITBA BUHUKAIOTH JICJIIKTHI 30-
OOB’s13aHHSI HE JIMILIE 32 HOTO y4acTi, a i 0co0H, SIKY BiH MPEICTaBIISIE.

BinpizHsaroTbes Bif 3raganux muBLibHUX konudikamii LK Typkmenicra-
Hy (cT. 1032) 1 LIK I'py3ii (cT. 997), 3a sikuMu 000B’ 130K BiAIIKOTYyBATH LIKOAY,
3aBJlaHy POOITHUKOM TpPETiii 0c001 MPOTUIIPABHUMU ISIMHU, MTOKJIAIa€THCS Ha
0co0y, fAKIIO i 3aBIaHO PHU BUKOHAHHI POOITHUKOM CBOIX TPYIOBHX (CITyX-
00BUX) 000B’A3KIB. 3aCTOCYBAaHHS 111€1 HOPMHU OOMEKYETHCS JIUIIE BUMAIKOM
3aBJIaHHS IIKOAM 0CO00I0, sika mepedyBae y TPYAoBHX (CIyxkOOBUX) BiIHO-
cuHax i3 poOotomaBieM. BiamoBimHo ii i HE MOIIMUPIOETHCS HA BUIAIKU
3aBJIaHHS IIKOAM 0Cc00010, sKa nepedyBae y MUBUIBHUX JOTOBIPHUX BIAHOCH-
Hax 13 1HII0I0 0CO00I0 UM BITHOCHHAX WIEHCTBA.

Came 1i BUMipu xapaktepHi st OpaHIly3bKHi IUBIILHUHN KoJeKC (mai
— @IIK), 3a sxum rocnofapi i poOOTOaBII BIANOBIIAIOTH 3a LIKOAY, 3aBAa-
HY 1X MPUCIYTol0 1 poOITHUKAMU MPU BUKOHAHHI OCTaHHIMU 00OB’S3KIB, IS
BUKOHAHHA AKUX X Oyio HaitHATO (4. 5 cT. 1384). [lepenik ocil, 3a SKUX Bif-
MOBIJAIOTh rocroaapi i poOoTonaBIli, HAaBOAUTHCS B ab3amax cT. 1384 OIIK
(BuxoBaHellb, MiAMANCTEp), a TAKOXK 10 IILOTO MEpeliKy HajekaTh HailmaHi
pPOOITHUKH, 30KpeMa BUKOHABIII, CiIy>k00BI1i. ToOTO, BIINOBIAaNBHICTh HACTAE
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3a TaKMX YMOB, KOJIH: 1) IITKO/Ty 3aBJIaHO MPHUCITYTOO 1 pOOITHUKAMH; 2) TITKOAY
3aBJIaHO HUMH ITiJT YaC BUKOHAHHS 000B’sI3KiB, JIJIS SIKKX iX OyJ10 HAWHSITO.

OpaHIy3pKuid cya po3msiaae (pakT 3aBIaHHS MIKOIW CIY>KOOBIIMU Ta
poOiTHMKAMHU SIK (paKT 3aBIaHHS IIKOIW O0co0aMu, sKi 3000B’s13aHI BHXOIH-
TH 31 BKa31BOK Ta 1HCTPYKIIIK poOOTOMABIIS MPU BUKOHAHHI MOKJIAJICHUX Ha
HUX 000B’s3kiB. [Ipy 1IbOMY OCTaHHI MarOTh MPABO BIAMOBHUTHCS, SKIIO II€
CTOCyeThes 1X TpodeciiiHoi cdepu Ta He Bianosinae npodeciitHiit cdepi po-
OoTtonaBIsl. SIKIO HAWHATOTO MpaIliBHUKA OYyJI0 TIEPEBEACHO 10 1HIIOTO ITiJI-
MIPUEMIIS, TO BiJIMOBIIAIEHOIO 0COO0I0 BBAXKAETHCS POOOTO/IABEIlb, BKA31BKH
SIKOTO MaB BUKOHYBATH IpaIliBHUK. SIKIIO yIIPaBOMOUYEHUMH JJaBaTH PO3IOPSI-
JOKCHHS TIPaIliBHUKY Oys1u 0OMJIBa MiAMPUEMIIS, TO CyA0Ba MPAKTHUKA MTOILISE
TiSTTEHICTh HAMHATOTO MpaIliBHUKA Ha oKpeMi cepu. ToMy mokmaaeHHs Bij-
MOBIIaJILHOCTI 3a MPOTHIPABHE 3aBIaHHs IITKOJIW MPAIIBHUKOM CTaBUTHCS B
3QJICKHICTD Bijl X c(ep BILIUBY.

Ha namy mymky, Takmii 3mict HopM [IK Typkmenicrany i LIK I'pysii €
HacJiyBaHHAM 1 pagsHchkol Tpaauiii (ct. 441 IIK YPCP 1963 p.) Ta Bigpiz-
HSIETHCS JIMIIIE PO3IMIUPEHHSM TEPEITiKy CyO’ €KTIB BIAMOBIAAIBHOCTI MUISIXOM
3aMiHU TE€pPMiHA «OpraHi3allis» Ha TEPMiH «0C00ay.

LK VYkpainu po3risgae 3000B’s13aHHS BHACIIOK 3aBIaHHS IITKOU 1HIITH-
MH 0C00aMHU SIK CTICIIIBHUH JICIIIKT, TOMY TIepeadavyae He JUIIE CTeliaabHO-
ro cy0’eKTa BiIMOBIIAILHOCTI, a ¥ crieliaabHi YMOBH MOTO BUHUKHEHHS. J1J1s
BUHHMKHEHHS TAKOro 3000B’sI3aHHS BUMAarac€ThCs 3aBIaHHs IIIKOIH i Yac BU-
KOHAHHS MPaIliBHUKOM CBOIX TPYIOBHUX (CITy>kO00BHX) 000B’s13KiB; BUKOHAHHS
I IPSITHUKOM 3aB/IaHHS 3aMOBHHUKA; 3M1IMCHEHHS T ITPHUEMHHITLKOT 200 1HIIOT
JISTTBHOCTI BiJ IMEHI ToBapucTBa 4u kKoomeparuBy (cT. 1172 LK VYkpaiawm).
To6T0, HaroJOMIYETHCS HA BUMO31 3aBJaHHS IIIKOIH «ITiJ] 4aC BUKOHAHHS, 110
3BUIBHSE IOpUINYHY a00 (izuuHy 0coOy, 3aMOBHHUKA, ITIAMPUEMHHUIIBKE TOBA-
pPHCTBO, KOOTIEPATUB BiJ 000B’SI3KY BIJIIIIKOAYBATH IITKOY, 3aB/IaHy MpaIliBHU-
KOM, ITAPSTHAKOM, YYaCHUKOM (WICHOM) TIij] Yac rmepepBu Ha 001, y BUXI1JIHI
4y CBATKOBI JHI TOLLIO.

Taka BUMOTa BUCYBA€THCS TAKOXK 3a ITUBUILHUM 3aKOHOJABCTBOM JICPIKaB
CH/I, a takoxx Himepmannis (LIK ct. 170-172), ®panmii (LK 4. 5 ct. 1384),
Itami (UK ct. 2049). [Ins mokmaieHHs BIAMOBIAAIBHOCTI Ha PoOOTOMABIIS
000B’SI3KOBUM € BCTAHOBJICHHS (DaKTy 3aBIaHHSI IIIKOIU CITY>KOOBIEM 1 poOiT-
HUKOM TIPU BUKOHAHHI MOKJIAJCHUX Ha HUX 000B’s3KiB. ToMy, SIKIIIO OCTaHHI
BUHIIIM 33 MEK1 CBOIX 000B’SI3KiB, [ BUKOHAHHS SIKMX IX HAWHATO, TO BOHU
HECYTb BIJINMOBIIAJILHICTh CAMOCTIHHO.

3a ct. 1172 LK Ykpainu 3000B’s3a)1bHI MPABOBITHOCUHA BHHHUKAIOTH 32
(hakTOM 3aBIAaHHS IIKOIW MPAIIBHUKOM, IIIPSTHUKOM a00 YJaCHUKOM (diie-
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HOM) HIANPUEMHHUIIBKOTO TOBAPHUCTBA, KOOMEPaTHBY. 3aKOHO/IAaBEllb HE BCTa-
HOBITIO€ OY/Ib-SIKy BUMOTY JI0 XapaKTepy TaKOro 3aBJaHHS IIKOIU, — MPOTH-
npaBHe 4 nipaBoMipHe. Y 1i1. 82 1K Ykpainu 3akpirieHi Jyisi BperyItoBaHHS
JIBa BUIHM 3000B’I3aIbHUX MPABOBIAHOCHH: OJIHI BUHHKAIOTh Yy BUMAJKY MPO-
TUTIPABHOTO 3aBAAaHHS IIKOIW (ICTIKTHI), a 1HIII — MPaBOMIPHOTO 3aBJIaHHS
IIKOH (€ MIpOTO 3aXKMCTY IUBLIHLHUX TIpaB Ta iHTepeciB). OqHak y cT. 1166 11K
VYkpaiHau 3aKpiluieHO 3arajibHi IMiJCTaBH BiJMOBIIAILHOCTI 3a 3aBAaHy Maii-
HOBY IHIKOAY, a y ¢T. 1166 LIK Ykpainu — mopanbHy mkony. Lle o3navae, mo
IpaBuiIa IIUX CTaTel MOLIMPIOIOTH CBOIO IO caMe Ha JETIKTHI 3000B’sI3aHHS.
3po3yMiio, MOYKHA TIPHUITYCTUTH, 1110 po3podHuku [IK Ykpainu HagaBamum CT.
1172 Takoro 3MicTy 3 pOo3paxyHKOM, IT[0 B pa3i BAMHEHHS HEMTPABOMIPHHX i
gy OE3iTILHOCTI ITKOa Oy/ie BIIIIKOIOBYBATHUCS HA 3arajbHUX 3acajiax, Ie-
pendadeHux y ct. 1166. Ognak Oymb-sKOi 3ragku MPO BiACHIBHHA XapakTep
3aCTOCYBAaHHS OKPEMHX MPaBUI y LI HOPMi HEMAE.

CynoBa npakTyKa 1 UBLTICTHYHA JOKTPUHA (HACTIYIOUH PaITHChKY Tpa-
TUITII0) 3aifHsUIa TIO3UINII0, 33 KO0 O0OB’SI30K BiJIIITKOOBYBATH IIKOIY BH-
HUKAa€E IS IOPUANIHOI 200 (i3MuHOT 0cOO0HM, 3aMOBHUKA, MMAMPUEMHUIIBKOTO
TOBapHCTBa a00 KOOTEpAaTHUBY Ha 3arajbHUX 3acanax cT. 1166 11K Ykpainwm,
3a YMOBH MPOTHUIIPABHOTO 3aBJaHHS IIKOAU 1 Ha 3acajgax BUHH. [Ipore Take
TPaKTYBaHHS € JIUIIE MPUIYLICHHSIM, a He (aKTOM, 1110 Ma€ IOPUAUYHY CUITTY.

Taxuii e miaxin 3akpimienuid y LK V36ekucrany (ct. 989), IIK Tamxu-
kuctany (ct. 1083), 1K Kazaxcrany (ct. 921). V LIK Aszepbaitkany (ct. 1099)
ta OIK (u. 5 ct. 1384), ne BiACYTHS BKa3iBKa Ha XapaKTep 3aBIaHHSI IIIKOIH.
OpHak po3MIIIEHHS WX CTaTed y po3nijiax (IaBax) Mpo JAETIKTHI 3000B’s-
3aHHS 1 ICTIKTH MIATBEPKYE HEOOX1THICTh MPOTUIIPABHOTO 3aBIaHHS IIIKO/IH.

Jlnst kBamidikarii 3apnanss mkoau 3a cT. 1172 1K Vkpainu He cTaBUTBCS
BHUMOTA PO BUHHI JIii a00 Oe3MisIbHICTh MpalliBHUKA, MiIpsSIHUKa a00 ydac-
HUKa (WIeHa) MiJIPUEMHHUIIKOTO TOBAPUCTBA, KOOMEPATHUBY. 3a PaITHCHKUM
UBLILHUM 3aKOHOJABCTBOM, HaBIAKW, Ha OpraHi3allilo MokiaaaBcs 000B’s-
30K BIJIIIKOYyBAaTH IIKOAY, 3aBAaHy 3 BUHU ii mpariBauka (cT. 441 LHK YPCP
1963 p.). CX0KHM 13 Cy4acCHOIO MO3HINE YKPATHCHKOTO 3aKOHO/IABCTBA € ITiJI-
xig y K V36ekucrany (ct. 989), LIK Tamkukucrany (ct. 1083), [IK Ka3zax-
crany (ct. 921), LIK Azep0Oaiimxany (ct. 1099). Takum ynHOM 000B’ 130K BiJI-
IIKO/IyBaTH IIKOy BUHUKAE [Tl OPUAMYHOI 00 Pi3uYHOi 0cOOH, 3aMOBHUKA,
HiATPUEMHHUIIBKOTO TOBapUCTBa a00 KOOTMIEPAaTUBY HE3aJeKHO BijJ BUHU Ipa-
I[IBHUKA, TMAPSTHAKA a00 yJacHHUKa (WIeHA) MiMPUEMHHUIILKOTO TOBAPUCTBA,
KOOTIEpaTUBY, TOOTO HABITh 32 YMOB BUIIQIKOBOTO ii 3aBJaHHS.

KoHkpeTHYy BUMOTY IIOJI0 MPOTUIIPABHOTO XapaKTepy 3aBJaHHS LIKOAH
1 BuHM mparfiBHuka nependadae [[K Typxmenictany (ct. 1032) 1 LUK I'py3ii
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(cT. 997): ocoba 3000B’s13aHa BIAIIKOAYBAaTH IIKOAY, 3aBAaHy il pOOITHHKOM
TPETiii 0c001 MPOTUITPABHUMH JISIMH TIPH BUKOHAHHI CBOIX TPYIOBHUX (CITYX-
00BHMX) 000B’S3KiB; BIAMOBINAIbHICTh HE HACTA€E, SIKIO MPAIIBHUK MisB 0€3
BHHM; IIIKOJIa TOBWHHA OyTH 3aBJaHa MPOTUIIPABHUMU BUHHUMH JIIsIMH POOIT-
Huka. Y 3micTi cT. 1463 11K KBebGeky 3a3Ha4aeThCsl, 1110 HA TPUHITUIIAA TAKOXK
MOKJIaJ1a€ 00OB’SI30K BiJIIITKOTyBaTH IITKOTY, 3aB/IaHy 3 BUHU HOTO CITy>KOOBIIIB
11 Yac BUKOHAHHS HUMHU CBOIX 000B’I3KIB.

VY ct. 1384 ®OIIK BigcyTHs BKa3iBKa Ha HAsBHICTb BHHH CITY>KOOBIIS y
BYMHEHHI MPOTUNPABHUX i JIS MOKJIAIEHHS BiIOBIJaIBHOCTI Ha pOoOOTO-
nasis. [Ipore ¢paHIry3pka CynoBa IMpakTHKa BIICTOIOE TIO3UILIO TTPO HEOOXi-
HICTh HAsBHOCTI BUHHU CITY>KOOBIIS 3T1IHO 13 3arajbHUM JeTiKToM (cT. 1382
OIIK). Skmo cayxO00BeIb Yy MOMEHT 3aBAaHHS IIKOIW CBOIMH IPOTHITPAB-
HUMH JissMH OyB HECIIKTO3IaTHUM, pOOOTOMABEIh BIATOBIAAE 3a 3aBIaHY
IIKOJTy JIMIIIE B TOMY BHUIAJKY, SKIIIO BiH 0COOMCTO OyB 0013HAaHUI TIPO HOTO
HEJIEMKTO3aTHICTh TIPH MPHUHHATTI TAKOTO CITY>KOOBIII Ha poOOTy abo MaB
OyB mpo 11e 3Hatu. [Ipu 11boMy 000B’ 30K JTOBEICHHS BUHH CITY>KOOBIIS Ta PO-
0O0TOMABIIS MOKJIATAETHCSA Ha MOTepIiyioro. Hememikro3gaTHicTh CITy>KOOBIIS
3BUIBHSIE POOOTOMABIIS BiJl BIAMOBIMATBHOCTI, OCKUIBKH TaKWW CIIyKOOBEIb
HE 3J1aTeH J0 YCBIIOMJICHHS 3HAYCHHS CBOIX JIiH 1 BIATIOBIAHO MPO HOTO BHHY
MMUTAHHSI HE BUHUKAE.

Axmo 13 OykBanbHOTO TayMadeHHs 3MicTy cT. 1172 LK Ykpainu Buxo-
JIUTh, 110 00OB’SI30K BiJIIITKOYBATH IITIKOAY, 3aBJaHy 1HIIIOK 0CO0010, BUHUKAE
He3aJIe)KHO BiJI BUHH ii 3aBIaBaya i poOOTOAABII, TO IIUBITICTUYHA JTOKTPHUHA
1 CyZ0Ba MPAKTUKA, BUXOSYM 13 PaISHCHKOI MPABOBOI TPaAMIIii, TIIyMauyUTh
o HopMmy iHakmie. 3okpema P. O. Credanuyk moB’sizye 3mict cr. 1172 1K
VYkpaiau juiie 3 1eTIKTHUMHA 3000B° I3aHHSIMHU, TaK sK MPaIliBHUK, TIPS THUK,
YYacCHHK (WICH) MiAMPUEMHHUIIBKOTO TOBAPUCTBA, KOOTIEPATUBY 3aBJA€ IITKOMY
MPOTUTIPABHUM JistHHSM [12, c. 432].

Bumora nipo npotunpaBHui XapakTep il iX BUKOHABIISL, BHACIIIOK SKUX
3aBIaHO KOy, 3akpimieHa Takok y HIIK (§ 831). [Ipu oMy BignoBigaib-
HICTh KepIBHUKA 32 IITKOJTY, 3aBIaHy HOTO I/ JICTTIUM, TIOBHICTIO 3aJICKUTh Bijl
HassBHOCTI MOTO BUHU (KEpPIBHHMKA) y 3aBIaHHI IITKOJH, & HE BiJl BUHU ITiIJIET-
soro (s kBamidikamii JeTiKTy JOCTaTHhO 3aBJaHHS IIKOAHW MPOTUIIPABHOIO
niero). BianmoBigHO 10BeAeHHS KEPIBHUKOM BiJICYTHOCTI CBO€ET BUHU 3BUIBHSE
roro Bix 000B’s13Ky Bimmkogysaru mkony (4. 1 § 831 HIIK). ITix BuHOIO Ke-
pIBHHMKA 3aKOHOJIaBEIlb PO3YMI€ BIJICYTHICTh HAJCKHOI 32 yMOBaMU 000pOTYy
TypOOTH TIpH ioro BuOOpi abo mpu HAOyTTI yCTaTKyBaHHS W amaparypu abo
KEpIBHUIITBI BUKOHABIIEM, a TaKOX, SKIIO 30MTKH BUHUKIHM O 1 MPU MPOSBI
takoi Typootu (u. 1 § 831 HIIK).
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Himerpkoro cyq0BOIO MPaKTUKOK OOTPYHTOBAHO MPHUHIIMI 3000B’ sI3aHHS
MiTPUEMITST 3BUTBHUTH BiJl BIMOBIIAIBHOCTI MiJIeryIoro. KMo miierinim,
BUKOHYIOUH JIOPY4YeHY HoMy poOOTy, 3aBAacTh 30UTOK TpeTid 0co0i, TO BiH
MOJKe, SKIIO0 B MOTO JisIX HEe Oysno ymucity abo rpyooi HeoOepeKHOCTi, BH-
MaraTd BiJl CBOTO poOOTOABIIS 3BIILHUTH HOTO TTOBHICTIO a00 YaCTKOBO BiJl
M030BY TPETHO1 0COOM PO BIAIMIKOTYBAHHS 30HUTKY.

[nes mpo mokaaeHHs Ha IMiAJIErIoro pa3oM i3 poOoToaaBieM 000B 3Ky
BIJITKOTyBaTH IIKOAY, 3aBJaHy HUM TpPETili 0coOi YMHUCHO 4y 3 Tpy0oi He-
obepexHocTi, nmpeacrasinena B [IK Hinepnanais. Tak, skimo 30MTOK 3aBIaHO
TpeTiii 0co01 BHACIIIIOK MMOMUJIKH IT1JIETIIOTO, TO BiMOBIAIBHICTD MTOKJIaa-
€ThCS Ha 0co0y, Ha CiTyk01 B sikoi mijureruid nepedysa (4. 1 ct. 170); axmio
30MTOK 3aBAAHO TPETid 0c001 BHACHIMOK 3JI0T0 YMHUCITY a00 YCBIIOMIICHOL
rpy00i HEOOEPEKHOCTI MiJIEITIOr0, TO BIAMOBIAAIBHICTh MOKIATAETHCSA HA
MiJIETIIOro Ta Ha 0co0y, Ha Ciryk01 B sikoi BiH nepeOyBaB (4. 3 ct. 170).

Crin 3ayBayKuTH, 10 3@ 3aKOHOAABCTBOM HimepnaHmiB mpaBHIIBHO HAro-
JIOIIYETHCS HA 3IaTHOCTI MiAJICTIIOTO JI0 YCBIIOMJICHHS Tpy00i HeoOepeKHO-
CTi, OCKIJIbKH 0c00a 3a BIKOM a00 CTaHOM 370pOB’ I MOXe OyTH HE3/1aTHOIO 10
YCBIJIOMJICHHSI, TOOTO HEIEIIKTO3aTHOI, TO Ha TaKy 0co0y, BIJIMTOBIIHO, HE
MO>Ke OyTH TIOKJIaJICHUI 000B’ 130K 3 JICIIKTY.

BpaxoBytoue BunieBukiagaeHe, npononyemo Bukiaactu cT. 1172 K Ykpa-
THM B TaKii pemaKirii:

«1. FOpunnuna a6o dizuuHa ocobda BiAIIKOIOBYE IIKOIY, 3aBaHy MPOTH-
MPaBHUMH JTisIMU 200 O€3MisUTBHICTIO TXHIM MPAIiBHUKOM IIiJ] YaC BUKOHAHHS
HUM CBOiX TPYIOBHUX (CITYy>)KOOBHX) 000B’SI3KIB.

2. 3aMOBHHK BIJIIKOIOBYE IIIKOMY, 3aBlaHy MPOTUIIPABHUMH IisIMU a00
OC3IISUTBLHICTIO 1HIMM 0CcO01 MIIPSAHUKOM, SKIIO BiH JiSB 32 3aBJIaHHSIM 3a-
MOBHHKA.

3. [lizmpueMHUIIBKI TOBapUCTBA, KOOIEPATHUBHU BiJIIITKOJOBYIOTh IITKOITY,
3aBJaHy NPOTUIIPABHUMH JisIMH a00 OE3ISUTBHICTIO iX YYACHUKOM (YJICHOM)
i 9ac 3MIMCHEHHS! HUM MiAMPUEMHUIILKOT 200 1HIOT MisUTBHOCTI Bij IMEHI
TOBapHCTBA UM KOOTICPATHUBY.

4. O00B’ 530K BIAMIKOTYBaTH IIKOMY 3a 4. 1, 2, 3 11i€i CTaTTi HE BUHUKAE 32
BIJICYTHOCTI BHHH y JisX a00 O€3MisTTbHOCTI MpaIliBHUKA, MiAPSIIHAKA, ydac-
HUKa (WICHA) MiAMPUEMHHUIIKOTO TOBAPUCTBA, KOOTICPATHRY.

5. Y BUMajAKy 3aBIaHHS IIKOAM YMHCHO YH 3 Tpy00i HeoOepeXHOCTI abo
nparliBHUKa, a00 MmapsaHuKa, a00 ydacHHKA (WICHA) IIKOJA BiIIIKOIOBY€Th-
Csl HUMH COJIIIapHO Pa3oM 13 0co0aMu, BUBHAYECHUMH Yy 4. 1, 2, 3 11i€i cTaTTi».
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I'punbko C. JI. FOpuanyHi ocodu sik cy0’€KTH [IeJiKTHUX 3000B’sI3aHb 3a
LMBUIBHUM 3aKOHOAABCTBOM YKPaiHH Ta €BPONEHCHKUX KPAaiH: NOPiBHAJIb-
HO-IIPABOBMI aHAJIi3

Bimmosimro mo LUK Vkpaiam cy0’ekTamMu BiAIOBiNaIbHOCTI 3a IIKOMY, 3aBJa-
Hy TIPaIiBHAKOM € IopuandHa ado (izmuHa 0coda, 3 SIKOI0 TpalliBHUK NepedyBae y
TPYAOBHX BiHOCHHAX; 3aMOBHHK 3a HIKOJY, 3aBIaHy MiIPSIHUKOM, SIKHI IisIB 3a
3aBIaHHSIM 3aMOBHHKA; IiIPUEMHHIIBKE TOBapHCTBO a00 KOOIEPAaTHB 3a IIKO.LY,
3aBJaHy IXHIMHU y9acCHUKaMH (YJICHAMH) TTiJ] Yac 3/1iiCHEHHS HUMH T AIPUEMHHAIIBKOT
a00 1HII0T AISITIBHOCTI.

Ha HarmoBHEHHS TaKuM 3MiCTOM BKa3aHHWX HOpM BIUTMHYMH i1ei HiMerpkoro mu-

BUTRHOTO KOJIEKCY, BIATIOBIAHO JO SKOTO OOOB’SI30K BiAIIKOAYBAaTH IIKOAY, 3aBIaHy
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IHIIOI0 0c000¥0, TTOKIIAAAETHCS HA 0CO0Y, SKa 3allyduia ii 10 BUKOHAHHS OY/Ib-sIKUX
It (poOOTOAABIISI, 3aMOBHHKA Ta 1H.), a TAKOXK Ha JIOBIPUTEINS, IHTEPECH SIKOTO TIPEe/I-
cranisie noBipeHui. [logioHo0 10 HiMeIbKOTo MUBIIBPHOTO KOAEKCY € KOHCTPYKIIis
HOPM TIPO JENIIKTHY BiJIIMOBIIAaNBHICTh 3a IIKOMY, 3aBJaHy 1HIIOK 0CO00I0 3TiIHO 3
HK Hinepnannis, 3a skuM 10 cy0’€KTiB BiAMOBIIAILHOCTI 32 IIKOAY, 3aB/IaHy 1HIIH-
MU 0CO0aMH HAJICKHUTh TAKOXK JOBIPUTENb, SKIIO IIKOAW OYyJI0 3aBAaHO WOTO Tpe-
CTaBHUKOM TPETiii 0co0i (Tiepe moTepIiInM BiIOBIAIOTh MPEICTABHUK 1 JOBIpH-
Tenb). 3a3HaueHo, mo noiokeHHs L[K Hinepmanais 3aciyroBye Ha yBary TOMy, IO
MIPE/ICTAaBHUK BYH-HSE IOPUANYHI Jii HE JIMIIe 32 PaXyHOK JOBIpUTeNs, a i BiJl OTO
IMEHI.

BigmoBigHo 1m0 ®paHIly3pKOrO NMHUBUIFHOTO KOAEKCY Tocmojapi i poboronas-
i BiJIMOBIAIOTh 3a MIKOMY, 3aBJaHy iX MPHUCIYTor i poOITHUKAMH MPH BUKOHAHHI
OCTaHHIMU OOOB’SI3KiB, JIJIi BUKOHAHHS AKHX iX Oyno HaiHATO. DpaHIly3bKUH Cy
po3nisanae GpakT 3aBAaHHS MIKOAX CIYKOOBISIMH Ta poOITHUKAMU SK (paKT 3aBIaHHS
IIKO/IA 0cO0aMH, IKi 3000B’s13aH1 BUXOANUTH 31 BKa3iBOK Ta IHCTPYKIIA POOOTOAABIIS
IIpY BUKOHAHHI MTOKJIaJIEHUX Ha HUX 000B’s13KiB. [Ipy 11bOMy OCTaHHI MarOTh MPaBoO
BITMOBHTHCS, SIKITO 1€ CTOCYETHCS iX mpodeciitHoi chepu Ta He Bianosinae mpode-
ciltHill cepi poboTONABIIS.

JlJis BUHUKHEHHS Takoro 3000B’s3aHHA BUMaraethes 3a LK Vikpainu 3aBnaHHs
IIKO/IM TTiJT 9aC BUKOHAHHS MPAIliBHUKOM CBOIX TPYAOBHX (CIIy’)KOOBHX) 00OB’S3KiB;
BUKOHAHHS TIAPSIHAKOM 3aBIaHHS 3aMOBHHKA; 3/IIMCHEHHS MiANMPUEMHUIBKOI 200
IHIIOT JiSUTBHOCTI BiJl iIMEHI TOBapHUCTBA UM KOOIIEpaTUBY. Taka BUMOTa BHCYBa€ThCS
TaKOX 32 IIUBLIBHAM 3aKoHOJaBcTBOM nepxaB CHJI, a Takoxx Hinepnanais, ®@paniiii,
Itamii. Tomy, SIKIIIO OCTaHHI BUIMIIUTK 32 MEKi CBOiX 000B’SI3KiB, JUIT BUKOHAHHS SIKUX
X HAHATO, TO BOHH HECYTh BiIIOBIIAIbHICTh CAMOCTIHHO.

3po0i1eHO0 BUCHOBOK, IO 00OB’SI30K BiJIIIKOIOBYBATH IIKOAY BUHUKAE JISl FOPH-
JTUYHOT 200 (i3uvHOT 0cO0H, 3aMOBHUKA, T AMPUEMHHUIILKOTO TOBAPUCTBA 200 KOOTIe-
paTtuBy 32 YMOBH IIPOTHIIPABHOTO 3aBJAAaHHS IIKOH 1 Ha 3acajjax BUHMU.

OxapakTepu30BaHO KOHIIEMIIIIO «CITiBIIa[al0u0i BUHI» OPUANYHOI 0COOH, Bij-
MIOBIIHO /IO SIKOi MPOTHUIIPABHI BUHHI il MpaIiBHUKIB FOPUANYHOI 0COOH, 3/ilicHEe-
Hi TIpY BUKOHAHHI HUMH CBOIX TPYIOBHX OOOB’SI3KiB, BBAXKAIOTHCS MPOTHIIPABHUMHU
BUHHUMH [ISIMU CaMoOi IOPHIUYHOT 0coOu. Lle MosiCHIOeThCS THM, IO MPAIliBHUK Y
bOMY BUTIQJIKY IOPHIUYHO BTUTIOE 1X BOIIIO, a FOpUIUYHA a00 ¢iznyHa ocoba pealri-
3y€ CBOIO IIMBLIBHY MPaBO- Ta I€3AATHICTh Yepe3 [ii MpalliBHUKIB.

OO00B’S130K BiJIIIKOIOBYBATH IIKOAY BUHUKAE JJISI POOOTONABISA 32 YMOBH TIPO-
TUTIPABHOTO ii 3aBnaHHsA. Bumora mpo mpoTUmnpaBHUHN XapakTep Hild iX BHKOHABIIM,
BHACJIJIOK SKWX 3aBJIaHO IITKOAY, 3aKpilieHa Takok y HiMerpKkoro IUBLIBHOTO KO-
nexcy. [Ipu iboMy BiZlMOBiMaIbHICT KePiBHUKA 32 IKOY, 3aBIaHy HOTO ITiJIETIINM,
MTOBHICTIO 3aJIS)KUTH BiJl HASBHOCTI HOTO BUHM (KepiBHUKA) y 3aBIaHHI IIKOH, a HE
BiJl BUHH ITiIeTIIOr0 (71 KBadiQikalii AeTiKTy JOCTaTHhO 3aBIaHHS IIKOAU MTPOTH-
MIPaBHOIO JIi€10). BiNMOBiAHO TOBEIEHHS KEPIBHUKOM BiJICYyTHOCTI CBO€1 BUHU 3BiJIb-
Hsi€ 0TO BiJ] 000B’s3KY BiIIKOMyBaTH MKOLY. [1i7 BHHOIO KepiBHUKA 3aKOHOJIABEIh
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pO3yMi€ BiZICYTHICTh HaJIE)KHOT 32 yMOBaMHU 000poTy TypOOTH IpH #oro BuOOpi abo
pu HaOyTTi yCTaTKyBaHHS U amaparypu a0o KepiBHHIITBI BHKOHABIIEM, a TaKOX,
SIKIIO 30MTKH BUHUKITU O 1 TIpW TIPOSIBi Takoi TypOOTH.

HimenpKor Cy0BOIO MPAKTUKOIO OOIPYHTOBAHO HPHHIMIT 3000B’SI3aHHS ITij-
MIPUEMIIS 3BUTBHUTH BiJ] BiAOBITAIBHOCTI TiIensIoro. SIKIIo mianenmii, BUKOHYTO-
49U JOpy4eHy HoMy poOoTYy, 3aBAacTh 30UTOK TPETii 0co0i, TO BiH MOYKE BUMAraTH Bij
CBOTO POOOTOABIIH, SIKIIO B HOTO JisiX HE Oya0 yMHCITY a00 rpy0oi HeoOepeKHOCTI,
3BUIBHUATH HOTO TIOBHICTIO 200 YacTKOBO BiJl TO30BY TPETHOI OCOOM PO BiAIIKOMY-
BaHHS 30HUTKY.

3po0i1eHO BUCHOBOK IIPO T€, 110 000B’ 30K BIIIIKOYBATH IIKOIY 32 IIMUM JICNiK-
TOM HE BUHUKAE 32 BiJICYTHOCTI BUHU Y [isIX a00 Oe3isIbHOCTI MpaIliBHUKA, MiAPSI-
HHKa, y9aCHHUKA (WIeHa) MiANPUEMHHUIIEKOTO TOBAPHCTBA, KOOTIEPATHBY.

Ines mpo moknaseHHs Ha MiJIENIOro pa3oM i3 poOOTomaBIEeM OOOB’S3KY Bil-
IIKO/TYBaTH IIKOMY, 3aBIaHy HUM TPETii 0c00i YMUCHO 4M 3 Tpy00i HEOOEepEeKHOCTI,
npencrasieHa B LIK Hinepiannis. JloBoguthes npaBuiibHiCTh Takoi mo3uii LK Hi-
JIepIaH/IiB, OCKUTFKY 0c00a 3a BiKOM a00 CTaHOM 3/I0POB’ s MOKe OyTH HE3JIaTHOIO JI0
YCBiIOMIJIEHHSI, TOOTO HEEINIKTO3/IaTHOIO, TO Ha TaKy 0co0y, BiJIIOBIHO, HE MOXe
OyTH TTOKJIaJIeHH 000B’SI30K 3 ICTIKTY.

3po0ieH0 BUCHOBOK MPO HEOoOXimHicTh BukiaaeHHs ct. 1172 K Ykpainu B HoO-
Biif pemakiiii.

Kurouosi cioBa: ropunmuHa oco6a, 3000B’s13aHHSI, BiIIKOYBaHHS KO/, PO-
0oTomaBelp, MPOTUIIPABHICTh, BUHA.

Hrynko S. D. Legal entities as subjects of tort liability under civil legislation
of Ukraine and European countries: comparative legal analysis

The article is devoted to the study of the participation of legal entities in torting
obligations under the civil law of Ukraine and European countries. The author carried
out a comparative analysis of civil legislation of Ukraine and the CIS countries,
Germany, the Netherlands, France, Italy. It is indicated that the obligation as a result
of harm to other persons generates a special delinquency, since there is a special
liability subject and special conditions for its occurrence.

According to the Central Committee of Ukraine, the subjects of liability for
damage caused by the employee is a legal or natural person with whom the employee
is in labor relations; the customer for the damage caused by the contractor who acted
on the instructions of the customer; an entrepreneurial society or a cooperative for the
damage caused by their members (members) during their business or other activity.

The content of the content of these norms was influenced by the ideas of the
German Civil Code, according to which the obligation to compensate for damage
inflicted by another person relies on a person who has attracted her to perform any
actions (employer, customer, etc.), as well as the principal, whose interests are rep-
resented by the assignee. The German Civil Code is similar to the design of the rules
of tort liability for damages inflicted by another person under the Central Committee
of the Netherlands, according to which the trustee also belongs to the subjects of
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liability for damage caused by other persons, if the damage was caused by his repre-
sentative to a third person (before the victim meet representative and trustee). It is
noted that the provisions of the Central Committee of the Netherlands deserve at-
tention because the representative performs legal actions not only at the expense of
the principal, but also on his behalf.

According to the French Civil Code, the owners and employers are liable for the
damage caused by their employees and workers in the performance of their last duties
for which they were hired. The French court considers the fact of harming employees
and workers as a fact of damaging those who are required to follow the instructions
and instructions of the employer in the performance of their duties. However, the
latter have the right to refuse, if it concerns their professional sphere and does not
correspond to the professional sphere of the employer.

In order to create such an obligation, the Central Committee of Ukraine re-
quires damage to the employee during the performance of his labor (official) duties;
fulfillment by the contractor of the customer’s task; undertaking business or other
activity on behalf of a partnership or cooperative. Such a requirement is also made
under the civil legislation of the CIS states, as well as the Netherlands, France, and
Italy. Therefore, if the latter went beyond the scope of their duties for which they are
hired, they are responsible independently.

It is concluded that the obligation to compensate for damage arises for a legal
entity or a physical person, a customer, an entrepreneurial society or a cooperative in
the event of unlawful harm and on the basis of guilt.

The concept of «coincident guilty» of a legal entity is described, according to
which the unlawful actions of employees of a legal entity carried out in the course
of performing their labor duties are considered to be unlawful guilty acts of the legal
entity itself. This is explained by the fact that the employee in this case legally em-
bodies their will, and the legal or natural person realizes his civil right and ability
through actions of employees.

The duty to indemnify the damage arises for the employer in the event of his
unlawful assignment. The requirement for the wrongful act of the actions of their
performer, which resulted in damage, is also enshrined in the German Civil Code. At
the same time, the responsibility of the head for the damage inflicted on his subor-
dinates depends entirely on the existence of his fault (leader) in causing harm, and
not from the fault of the subordinate (for the qualification of a tort enough to cause
damage to the wrongful act). The duty to indemnify the damage arises for the em-
ployer in the event of his unlawful assignment. The requirement for the wrongful act
of the actions of their performer, which resulted in damage, is also enshrined in the
German Civil Code. At the same time, the responsibility of the head for the damage
inflicted on his subordinates depends entirely on the existence of his fault (leader) in
causing harm, and not from the fault of the subordinate (for the qualification of a tort
enough to cause damage to the wrongful act).
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German case law justifies the principle of the obligation of an entrepreneur to
relieve the subordinate. If the subordinate, while performing the work entrusted to
him, causes damage to a third party, he may demand from his employer, if his actions
were not intent or gross negligence, to release him in whole or in part from a third
party claim for damages.

It is concluded that the obligation to compensate for this delict does not arise
without the fault of the actions or omissions of the employee, contractor, member
(member) of the business association, the cooperative.

The idea of assigning to a subordinate, together with the employer, the obliga-
tion to compensate for the harm caused to a third party intentionally or with gross
negligence is presented to the Central Committee of the Netherlands. The correct-
ness of such a position of the Central Committee of the Netherlands proves to be
correct, since a person by age or state of health may be incapable of being aware of,
that is, non-profit-making, then such a person can not, accordingly, be charged with
a duty to lodge a tort.

The conclusion is made on the necessity of st. 1172 of the Civil Code of Ukraine
in the new edition.

Keywords: legal entity, obligation, compensation, harm, employer, wrongdoing,
fault.
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OCOBJINBOCTI BIANOBIAAJNIBHOCTI
NMEPEBISHUKA 3A WLKOAY, SABOAHY
KANIUTBOM, IHWWUM YWLKOOAXEHHAM

300POB’A ABO CMEPTIO NACAXUPA

YK 656.072(477): 347.763 (477)

ITocranoBka npobaemu. Crartst 27 Koncrutyuii YkpaiHu mporosourye,
1110 KOYKHA JIFOJIMHA MA€ HEB1J €MHE TNpaBo Ha )XUTTs. KojkeH Mae mpaBo 3axu-
IIaTH CBOE KUTTS 1 3A0POB S, JKUTTS 1 30POB’sI IHIIKX JIFOAEH BiJl MPOTUIIPAB-
HUX Tocsirab [1].

TpanuiiitHo XUTTSA Ta 300pOB’S JIOIUHHU BIAHOCATH A0 OCOOMCTHUX He-
MaifHoBuX Onar. Lle moB’s13aHO 3 TUM, 1110 BOHH, TO-TIEpILe, 6e3M0CcepeTHbO HE
MOXYTbh OyTH OIlIHEH] y IpOIIIax, Mo-Ipyre, He BiIOKpeMIIeH] BiJl 0COOUCTOCTI
(Taxi G1ara He MOJKHA aH1 MOIapyBaTH, aHl MPOJIaTH, aHl IepeaaTy y Craalu-
Hy a00 1HIIIUM YUHOM BiIOKPEMHUTH BiJl OCOOMCTOCTI) Ta, MO- TPETE, BUHUKA-
I0Th 3a 3arajJbHUM MPABHJIOM 3 MOMEHTY HAPOIKEHHS Ta MPUIIUHSIIOTHCA 31
CMEpTIO TpoMaisiHUHA [2].

Koxkna ¢izuyna ocoba, Oyaydn CTOPOHOIO JOTOBOPY MEPEBE3CHHS Maca-
&KHpa Ta 6araxy BOAHOUYAC BUCTYIAE SIK MMACAXKHUP — CIIOKUBAY TPAHCIOPTHOL
HOCIYTH, SIKMM MparHe 3aJJ0BOJIEHHsSI CBO€EI 0COOMCTOI MoTpedu, a came Ie-
pPEBE3CHHS 10 MYyHKTY Npu3HadeHHs. [Ipu 1boMy, 3aJJ0BOJIEHHSI L[bOTO MpaBa
naca)kupa Mae 3/11HCHIOBATUCS 3a BIJICYTHOCTI Oy/b - IKOTO PU3MKY Ul HOTO
KHTTS Ta 37I0pOB’Sl, TOOTO MOKJIaI€HHs JOrOBOPOM Ta 3aKOHOM 000B’SI3Ky Ha
HepeBi3HMKa 3 HaJJaHHA 0€3MEeYHO1 TPAHCIIOPTHOI MOCIYTH.

Tomy, 3 METOIO OXOPOHH 1 3aXUCTY TAaKUX OCOOMCTHUX HEMaWHOBHX Onar,
SIK 37I0POB’S TA XKUTTS KOXKHOT 0COOH, 110 BCTYyTIa€ y MPAaBOBIAHOCHHH 13 IIepe-
BE3€HHS, BAKIIMBUM € BCTAHOBJIEHHS LIUBUIBHO - MPABOBOT BIAMOBIJAIBHOCTI
NepeBi3HUKA.
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Oco0MMBOCTI BIINOBIJaNIbHOCTI MEPEBi3HMKA 3 HIKOAY, 3aBAaHY KaJil[TBOM, IHIIMM YIIKOKEHHSM 310POB AL...

AHaJi3 OCTaHHIX JOCHTIKEeHb Ta myOmikamiid. BuBueHHIO 0cOOMMBOCTEH
BI/IMOBITAJILHOCTI TIEPEBI3HHUKA 32 MIKO/Y, 3aBJaHy KaJIIITBOM, IHIIIUM YIIIKO-
JOKCHHSIM 37I0pOB’s1 200 CMEPTIO Tacakupa y HayIli IUBUILHOTO MpaBa MPHIi-
JICHO HEe3HAuHY yBary. ¥ BITYM3HSHOMY HayKOBOMY KOJIi IMUTAHHS HEIOTOBIp-
HO1 IUBLILHO-TIPABOBOI BiAMOBIAAIBHOCTI 3 BIIITKOAYBAHHS IITKOJTH, 3aBIaHO1
KaJIIITBOM a00 IHIIUM YIIKOJDKEHHSM 310POB’ST Ta OCOOIMBOCTI BiJIIIKOTY-
BaHHS IITKOJH, 3aBJIaHOI JDKEPEJIOM ITiJIBHICHOT HEOE3MEKH JI0CIiIKYBaIH
C.B. borauos, A. I. by6ina, JI.M. I'opOynoBa, [.®. IBanuyk, A.O. Hemiesa,
O.C. Onumenko, C. 4. Pemensik, Pyoan O.0., H.B. Tepemenxko, F0.B. Tpaio.
[Iomo muTaHHsS 0COOIMBOCTEHN BIMOBIIATLHOCTI TIEPEBI3HHUKA 3a IIIKO/Y, 3aB-
JaHy KaJIIITBOM, THIIIMM YIITKO/DKSHHSIM 3I0POB’ sl 800 CMEPTIO MMacaKHpPiB, TO
BOHO € MaJIOJIOCTI/DKCHUM Y Haylll [IUBLIHLHOTO MpaBa.

ITocTranoBKka 3aBmaHHs. 3 ypaxyBaHHSM yCiX XapaKTEPUCTHUK TOTOBIPHOT
Ta HEIOTOBIPHOI IMBUIHHO-TIPABOBOI BIAMOBINAIBHOCTI, CIIPOOYHMO OiIbII
TPYHTOBHO JOCTIAWTH CIENH(iKy BiAMOBIIATLHOCTI EPEBI3HUKA 3a IITKOAY
3aB/IaHy KaJIIITBOM, IHIIIMM YIIIKO/DKCHHSIM 370pOB’s1 200 CMEPTIO TacaKUpiB
BIJIMMOBITHO JI0 HAIlIOHAJIBLHOTO Ta MIXKHAPOAHOTO 3aKOHO/IABCTRBA.

Buxknang ocHoBHOro marepiany. 3araJlbHOTEOPETHYHI IOJIOKCHHS ITHU-
BUIBHOTO TpaBa JI03BOJISAIOTh HaM KJIacU(iKyBaTH IHUBIIHLHO-TIPABOBY BIIO-
BIIaJIbHICTH 3a MiJCTaBaMU BUHUKHEHHS —Ha JIOTOBIPHY 1 mo3aaoroBipHy. [1ix
JIOTOBIPHOIO BIJIMOBINAJIbHICTIO, TPUHHATO PO3YMITH, BIAMOBIIAIBHICTD, 10
HacTa€ y BUIAJIKaX HEBUKOHAHHS 1 HEHAJIC)KHOTO BUKOHAHHS 3000B’sI3aHHS,
10 BUHUKJIO 3 10roBOpY. [IprKiagoM Takoi BiAMOBIIAILHOCTI € CIIaTa Iepe-
BI3HHUKOM IMacaXUpOBI mTpady 3a 3aTPUMKY y BiANpaBIeHHI TPAHCTIOPTHOTO
3aco0y a0o 3ari3HeHHs y TPUOYTTI TAKOTO TPAHCIIOPTHOTO 3aCO0Y /10 MYHKTY
npusHadeHHs (4.1 ¢1.922 1K Ykpainn) [3, ¢.451].

SAxio mopymeHo 3000B’s13aHHS, 1110 BUHUKIIO HE 3 JIOTOBOPY, a 3 1HIINUX
IiJICTaB, BUHMKAE T1033/I0TOBipHA (HEIOTOBIpHA) BiAMOBiAaIbHICT. Hampu-
kiaj, GizuuHa abo puauyHa 0c00a, sSKa 3aBaajia MKW KaIITBOM abo iH-
UM YIIKOJDKEHHSM 3710poB’st (hi3nuHiii 0co0i, 3000B’s13aHa BiIIITKOyBaTH
MOTEPITIIOMY 3apO0ITOK (A0Xid), BTpaueHU HUM BHACIOK BTPATH UM 3MCH-
meHHs npodeciiinoi abo 3aranbHOI Mpare31aTHOCTI, a TAKOXK BiJIIITKOyBaTH
JOJIaTKOB1 BUTpaTH, 3rigHo 31 c¢T. 1195 LK. BignoBiganpHICTh, B TAKOMY BH-
TMaJIKy, HACTa€ 3a MOPYIICHHS 000B’ 3Ky, BCTAHOBIICHOTO HE JOTOBOPOM, a 3a-
KOHOM.

[{uBinpHUI KOEKC YKpaiHU repeadadae BUMAaAKH, KOJIH HOPMH, IO PETy-
JIFOFOTH 1103aI0TOBIPHI BITHOCHHHU, MTOITUPIOIOTHCS 1 Ha OKpeMi 3000B’ 13aHHS,
10 BUHUKAIOTH 3 IOTOBOPIB. To/1 HOPMH JEIIKTHOI BiAMOBIAAIBHOCTI T TSI~
raloTh 3aCTOCYBAaHHIO HE3aJICKHO BiJ] TOTO, YM € Jis, IO 3amojisia KOy,
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HEOOX1THOO JIJIs1 BAKOHAHHS JTAHOTO J0TOBOpY. Tak, y cT. 928 11K 3akpirute-
HO, 1110 BIAMOBIIAJIbHICTH TIEPEBI3HMUKA 32 IITKO/TY, 3aBAaHy KaTII[TBOM, 1HIIIUM
YIIKO/KEHHSM 3/10pOB’s a00 CMEpTIO Maca)Kupa, BU3HAYAETHCS BiAMOBIIHO
no tnasu 82 K «BiamkomayBaHHS MIKOIW», SIKIIO JOTOBOPOM 200 3aKOHOM
HE BCTAHOBJICHA BiIOBIAANBHICTE MepeBi3HuKa 6e3 BuHM [4]. ToOTO, B na-
HOMY BWITQJIKy WIETHCS MPO MIKOMY, ITOB’sI3aHy 3 BUKOHAHHSM JIOTOBOPY, alie
3aCTOCOBYBAaTUMYThCS TIOJIOKEHHS PO JICNIKTHY BiANOBIJAIbHICTh, OCKIIBKH
€ BI/IMOBITHA BKa31BKa 3aKOHY.

JlocmipKyo4r O1TBII 1eTaIbHO BIAMOBIAIBHICTS IEPEBI3HUKA B ACIIEKTI
JICTIKTHOT BIJIMOBIAILHOCTI, BAPTO 3’sCYBaTH, 110 BUCTyMA€E MiACTaBaMU il
BUHUKHEHHS. 30KpeMa, 0COOJIMBY yBary CIijl 3BepHYTH Ha TPOTUIIPABHOCTI
JistHHA. Pid y TiMm, 110 3 OIVISILy HA Ba)KJIMBY LIHHICTH Onar >KUTTS Ta 370-
poB’si, Oynb-sIKe MiSTHHS, SIKUM 3aIOII0€ThCS MIKOJA JKUTTIO Ta 310POB’s (i-
3UYHOT 0COOH, K TPABHIIO, MPE3FOMYETHCS MMPOTUIIPABHUM, OKPIM BHUIIAJIKIB,
K1 TIPSIMO TIepe10aveHo B 3aKOH1, HAPUKIIA, HeoOXinHoi o6oponu. [Ipruomy
MPOTUTNIPABHUM BBAXKAETHCS TAKOXK 3AMOAISIHHS IIKOIU KXUTTIO Ta 3J0POB’IO
BHACJIIJIOK HEHAJIC)KHOTO BUKOHAHHS JJOTOBIpHUX 3000B’s13aHb (CT. 1196 LIK).
oo mkoau, TO Ci/l 3a3HAYUTH, 10 UM MPOTUIIPABHUM AISTHHIM (PI3UUHIM
0C001 3aMoiI0eThCS KATMIITBO UM IHIIE YIIKOIKEHHS 30pOB’S 00 CMEpTh.
ITig MOHATTAM «CMEPTb» CIi PO3YMITH MEBHUI cTaH opraHiamy (izuuHoi
0co0H, SIKUW TMOCBIAYYETHCS BHUCHOBKOM KOMIIETEHTHOTO MEIUYHOTO Opra-
HYy 1 XapaKTepHU3y€eThCs HEMONPABHUMHU PYWHIBHHUMH TIPOICCAMU IIEHTPAITb-
HO1 HEPBOBOI CUCTEMH Ta KOPH TOJIOBHOTO MO3KY, 1[0 HACTYIIAJIH BHACIIOK
MPUMHHEHHS (DYHKI[IOHYBAaHHS JKUTTEBO BAXJIMBUX CHCTEM JIFOIUHH (CYIUH-
HO-KPOBOHOCHOI, TUXaIbHOT, HEPBOBOI). [TOHATTAM «KaIIITBOY» OXOILUTFOETHCS
JIB1 OCHOBHI KaTeropii: TpaBmMa Ta npodeciiiie ymkopKeHHs 310poB . TpaBma
XapaKTEePU3Y€ETHCS PAIITOBUM Ta, SIK TIPABHIIO, OJHOPA30BUM 30BHIIITHIM BILIH-
BOM Ha OpraHi3M, BHACIIJOK YOTO HOMY 3amoif0€ThCs (hi3MYHE YIIKOIKEH-
HsI, HAIPHUKJIAA, yaap pe3yJIbTaTOM SIKOTO € MepeioM KicToK. [IoHITTSIM «iHie
YIIKOKEHHSI 37TOPOB’s1» OXOIUTIOETHCS OyJlb-sSKe, HEMOB sI3aHE 3 KaTII[TBOM,
MIOIITKO/KEHHS 3/TOPOB’sI, 1[0 HACTAJIO BHACIIJOK TaK 3BAHOTO 3arajibHOTO 3a-
XBOpIOBaHHA |35, ¢.30].

ITeBHI 0COOIMBOCTI Ma€ TaKOX 1 MPUYMHHO-HACIIIKOBUH 3B’SI30K MK
MIPOTUTIPABHKM JIISTHHSIM Ta 3aBIAHOIO KOO0, SIKUH, SIK PABUIIO0, MA€E CKIIaJI-
Hull xapakrep. [1[o10 0coOMMBOCTEH BUHU 3amoifoBada KON y ILOMY Jie-
JIKTHOMY 3000B’s13aHHI, TO BHA 3aI10/11I0Baya MPEe3I0MY€ThCsI, aXK IOTIOKU BiH
HE JIOBEJIE CBOIO HEBMHHICTh. KpiM TOT0, SKIIIO 110 IIIKOTY 3aBAAHO JHKEPEIOM
MiBUIIEHOT HEOE3IEeKH, IKUM Y HAIllOMY BHITaJIKy BHCTYIIA€ TPAaHCIOPTHUN
3aci0, TO BOHA BIIIKOAOBYETHCS HE3AJICKHO BiJl BHHH 0COOH, sSIKa 3aBasIa ITt0

mKkony[6].
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[{uBinbHO-TIpaBOBA BiIMTOBIIAILHICTH MTEPEBI3HUKA 3a IIKOY 3aBJIaHy Ka-
JIITBOM, 1HIIMM YIIKOPKEHHSM 3JI0pOB’sl a00 CMEPTIO MACAKUPIB MPOSIBIIS-
€ThCA y (OpMi BIAMIKOTYBAaHHS MaTepialbHOI Ta MOPaIBHOI IIKOJIH.

Crenuika MKOIU, Ky 3aBAAHO XUTTIO Ta 3[0pPOB’I0 IMOJISITA€ B TOMY,
10 ii He MOXke OyTH BIJIIITKOJIOBAHO B HATypl Ta OLIHEHO B IPOIIOBOMY €KBi-
BajieHTIi. | TOMy, BIALIKOAYBaHHIO MiAJSraTUME HE 3a3Hau€Ha IIKOJA, a JIUIIE
MaiHOBI1 BTpaTH, SIKUX 3a3Hasa (pizuyHa ocoOa BHACIIIOK 3aB/IaHHS 1€l KO-
1y, JIo Takux BTpaT 3aKOHOMAABEIlh BIAHOCUTH 3apOOITOK (I0Xi[), BTpaueHHMA
MOTEPITUJIMM BHACIIJOK BTPATH YM 3MEHIIEHHs Tpodeciiinoi abo 3arajibHOi
Mpare31aTHOCTI, BUTPATH, 3yMOBJIEHI HEOOXI1HICTIO MOCHIICHOTO Xap4YyBaH-
Hsl, CAHATOPHO-KYPOPTHOTO JIIKyBaHHs, MPUI0aHHs J1KiB, TPOTE3yBaHHS, CTO-
ponnbsoro morsaay (4. 1 ct. 1195 IIK), a Takok BUTpaTu Ha MOXOBaHHS (CT.
1201 LK) Ta iH1I11 BUTpATH.

Kpim Toro, meBHi MarepiaiabHi BUTpaTH (pi3nyHa 0coba MOXKE IMOHECTH
JUTSL BITHOBJICHHSI CBOTO 37I0POB’s, HAIPUKJIA, Y 3B 53Ky 13 HEOOXITHICTIO
MIOCUJICHOTO XapuyBaHHs, J0/IaTKOBOTO AOIVISAY, HAa MPHUI0aHHS CaHATOPHOT
MyTiBKH, TOMY 1 BUHUKA€ TMUTAHHS MPO MAWHOBY (TPOIIOBY) KOMIICHCAIlIO
MOHECEHUX Hero BTpar. L{uBiIbHE 3aKOHOJABCTBO UITKO BH3HAUYAE IIi BTPATH
30UTKamMu, TOOTO BKJIIOYAE CIOAM BCE, 110 «BHOYyBae» 13 MaHOBOI cepu 1o-
TEPHiJIoro, BTpAa4aeThes 3a HE3aJICKHUMH BiJl HbOTO oOcTaBuHamu [2, ¢.510].
Tak, HampukIan, y cupasi Mpo BiALIKOAYBAaHHS IIKOAHU, 3aBAAHOI IHKEPEIOM
MIBUIICHOT HEOE3MeKH A0 Iep:KaBHOTO MignpueMcTBa «JloHelbka 3a1i3Hu-
1s» Oylio mocTaHoBieHO pimieHHS CBepAsIOBCHKOTO MichbKoro cymy, Jlyrau-
cekoi ob6macti Big 24.03.2014 poky mpo CTATHEHHS 3 JEP>KaBHOTO TiAMPHU-
eMcTBa «JloHeIbKa 3aMi3HUI MaTepiaidbHOI IIKOIW, BUTPAT HAa MPUIOAHHS
JIIKIB, IOaTKOBI BUTPATH Ha CTOPOHHIM JOIVIS, BUTPAT HA MPUIO0AHHS Kpicia
-xosicaoro KJICBJ[7].

Yactunow 3 ct. 23 11K VYkpaiHu BCTAHOBJIEHO, IO MOpajbHA IIKOJA
BI/IIIKOJTIOBY€ETHCSI Y TPOIIIOBOMY €KBIBAJICHTI, 1HIIMM MaiHOM a00 B 1HIIHMA
crnioci6. Po3mip rpoiroBoro BiAIKOAYBAaHHS MOPAIbHOI KO BU3HAYAETHCS
CYZIOM 3aJIe)KHO B1JI XapakTepy MpaBOMOPYIIEHHS, IMTUOUHN (PI3UYHUX Ta Ay-
MIEBHUX CTPaXKJIaHb, MOTIPIICHHS 310HOCTEH MOTEPILIOT0 a0 1M030aBIeHHS
HOro MOXIIMBOCTI iX peai3allii, CTyrneHs BUHU 0co0u, siKa 3aBJajia MOPaJIbHOT
IIKO/M, SIKIO BHHA € MiACTAaBOIO JUISl BIALIKOAYBAaHHS, a TAKOX 3 ypaxyBaH-
HSIM IHIIUX OOCTaBHH, SIKI MalOTh 1CTOTHE 3HaueHHA. [Ipu oIliHIlI MOpaJIbHOT
(HemMaltHOBOT) MIKOAM, CIPHYMHEHOI moTepniium ocobam BHachimok JITII,
CyZl IOBUHEH HaJIe)KHUM YHMHOM OIIIHIOBAaTH CTYIIHb X HEMailHOBHX BHUTpAT,
a TaKOXX Yy BUIAJKaX Mpea ABICHHS TaKUX BUMOT J0 CTPaXOBHKIB BpPaXxOBYBa-
1 nosiokeHHsI ¢T. 611 1K VYkpainu npo Te, 1110 Take BiAIMIKOTYBaHHS MOXKE
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OyTH 3aCTOCOBAHO JIMINE y TMepeadayeHnX 3aKOHOM abo JOTOBOPOM BHIIAJI-
Kax MOPYIICHHS CTPaXOBOK KOMITaHI€H0 3000B’s3aHb 1 BUXOJUTH 3 TOTO, YU
nepen0ayeHo YKIAJIEeHUM JIOTOBOPOM CTpaxyBaHHS MOXIIMBICTh TaKOTO BiJI-
IIKOAYBaHHS CTpaxoBHKOM. HeoOXimHO 3BEpHYTH yBary Ha Te, mo 1. 22.3.
cT. 22 3akony Ykpainu «IIpo 000B’s3K0Be CTpaxyBaHHsI IIMBIJILHO-TIPABOBOI
BIJIMOBIIaJIbHOCTI BJIACHHWKIB HA3eMHHUX TPAHCIIOPTHUX 3ac00iB» 1 m. 3 4. 2
ct. 23 LK VYkpainu 000B’S30K BiANIKOTyBaHHS MOPAJIBHOI ITKOIW, 3aBIaHO1
MOIIIKO/PKEHHSIM MaiHa, IMOKJIaJIeHO Ha 0CO0Y, IKY BUBHAHO BUHHOIO Y CKOEHHI
JTII [8].

HesBaxkaroum Ha Te, 1110 ISl BUSHAYEHHS BIMOBIIAIbHOCTI MEPEBi3HUKA
3a MIKOIY 3aBJaHy KaJil[TBOM, 1HIIMM YIIKO/UKCHHSIM 37I0pOB’s a00 CMEpTIO
MacaXUpiB 3aCTOCOBYIOTHCS 3arajibHi TOJIOKEHHS BiIIITKOAYBaHHS IIKOIN
BIJIMOBITHO 710 TnaBu 82 [{MBIIbHOTO KOMEKCY YKpaiHu, KpiM TOro crerudi-
Ka TaKoi BIIMOBITAJILHOCTI MOXE BHU3HAYATHCS JOTOBOPOM abo CIieliaJbHU-
MU HOPMaMH TPAHCIIOPTHOTO 3aKOHOJABCTBA. PO3mIsiHEMO OLbIN JETAIBHO
0COOIMBOCTI IMBUIBHO — MTPABOBOT BIIMOBIATLHOCTI MEPEBI3HUKA 3a IITKOIY
3aBIaHy KaJIlTBOM, IHIIIMM YIITKO/DKCHHSM 370pOB’s1 200 CMEPTIO MAaCaKUPiB
IIPH TIEPEBE3EHHAX Ha OKPEMHX BUIaX TPAHCIIOPTY, 30KpeEMa IMOBITPSTHOMY, 3a-
JI3HAYHOMY Ta aBTOMOOIJTEHOMY.

Sk 3a3nauae, O.B. UepHeHKO TOCHTH 9acTO y JI0/IaTKax 10 KBUTKA aBia-
KOMITaHi1 po3MIIy 0Tk 1H(HOpPMAIIi0, 110 3yMOBJIIO€ HACTAHHS BiIOBIaIbHO-
CTI TIepEeBI3HUKA 3a IIIKOAY, 3aIllOMisIHY BHACHIIOK CMEpPTi a00 TMOIIKOIKEHHS
3I0pPOB’S TIacaKMpa 3 MOMEHTY BXOAY Maca)kupa Ha MEePOH aepomNopTy IS
MOCAJKA Ha TIOBITPSHE CYIHO 1 IO MOMEHTY, KOJIH IMAaCaKHUp 3aJUIITUB TIEPOH
1] HAaIJISIOM YITOBHOBKEHUX OCI0 MEepeBI3HUKA, SKIIO 1HIIE HE Tepeadade-
HO HalliOHAJbHUM 3aKOHOJIABCTBOM Ta MIKHAPOJHUMH JIOTOBOPAMH IPO Bij-
MOBIATBHICTE TIPU TOBITPSHUX TepeBe3eHHsIX. OHaK, MepeBi3HUK HE Hece
BIJIMOBIIAJILHOCTI, SKIIO CMEPTh a00 MOIIKOMKECHHS 3J0POB’Sl Taca)xupa €
pe3yabTaTOM BUKIIFOUHO CTaHy Moro 310poB’s[9 ,¢.519-520].

[Ilomo crierianbHUX MOJIOKEHB Y c(epl MOBITPSHUX TIEPEBE3CHB, TO BiJIO-
BijtHO 710 [IpaBwi1 MOBITPSIHUX MTepeBe3eHb MacakupiB 1 Oaraxy Big 30.11.2012
poxy Ne735 mepenbaueHo BiANOBIAANIBHICTh TIEPEBI3HUKA 3a 3aruoensb i Ti-
JIECHE YIITKO/KCHHS MacakupiB, 30kpeMa «IIepeBi3HUK HEe MOXE BHKIIOYHTH
9y 0OOMEKUTH CBOIO BIJIMOBINAJBHICTH 3a IIKOMY, sIKA CIPHYUHMIIA 3arHOCITb
a00 TUIECHE YIIKO/KCHHS Macakupa, 3a yMOB, 3a3HaY€HUX Yy maBi 1 1mboro
posminy, cymoro y po3mipi 113100 CII3 mist koxxHOTO Macakupa (4.1 rasa 1,
po3ain XXVII )». Bogrowac 15 k 11aBa rnepeadoavae i mijcTaBy 3BUTbHCHHS
BiJl BI/IMOBIIAJIbHOCTI MEpPEBI3HMKA Y BUITQJIKaX, SKIIO: Taka IIKOIa HE Oyna
3anoisHa Yepe3 Hea0amicTh a00 1HIY HEMPaBOMIPHY Jit0 YU O€3/isIIbHICTh
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MepeBi3HUKa a00 MO0 CITY)KOOBIIIB UM areHTIB 3 0OCIyroByBaHHs; ab0 Taka
IITKOJTA 3arO/isTHAa BUKIIFOYHO Yepe3 He0aIbCTBO a00 1HITY HETIPABOMIPHY JIit0
yu 6e31SUTBHICTE TPEThOi cToponu [10].

HasiBHICTh JaHOTO TMOJIOXKEHHSI Y HAI[lOHAJbHOMY 3aKOHOJABCTBI OO
[UBUTHHO-TIPABOBOT BIAMOBIJAIBHOCTI TIEPEBI3HUKA 3a IIKOAY, SIKa CIIPUYH-
HuIa 3arubenb abo TUTECHE YIIKOMKEHHs MacaXupa € pe3ylbTaToM MpHE-
HaHHg Ykpaiau y 2008 pomi 1o KonBeniii mpo yHigikariito ASsSKUX TpaBUI
MDKHapOJIHUX TOBITPSHUX TiepeBe3eHb Big 28.05.1999 poky (MoHnpeanbchka
KOHBEHITIA).

[To3UTUBHUM aCHEKTOM € Te, L0 JIaHa IIKO/Ia He 0OMEeXY€EThCS PO3MIPOM
113100 CII3 mns KO’KHOTO Tacakupa, IMOTEpIiia CTOPOHa Mae IMpaBo 1 Ha
BIJIIKOYBaHHS JOAATKOBUX BUTpaT. Tak, 30kpema Yy pimenHi [Ipumopcbko-
ro paiionHoro cyny M. Oxmecu  Bix 28 kBiTHS 2014 poKy 3a 1M0O30BOM IPO
BIJIIIKOAYBAaHHSI MalHOBOi Ta MOpaJbHOI IIKOIU 3aIOJiSIHOT CMEPTIO 0CO0HU
BHACIIIJIOK aBiakaTacTpodu, Cyl KpiM OCHOBHOI KOMIEHCAIlli KO, SKa
CIpUYUHIIIA 3arubess abo TiIeCHEe YIIKOHKEHHS MacaXupa, J01aTKOBO CTAT-
HYB 3 aBiaKOMIIaHii BATPATH Ha IOXOBaHHS, IIKOAY 3aIO/IisTHY HETOBHOJITHIM
JTITAM 10 nocsrHeHHs 18-Tu pokiB Ta MopanbHy mKoay [11].

Ha BigmiHHy BiJ 4iTKOT BU3HAUYEHOCTI Yy HaIllOHAJLHOMY 3aKOHOIABCTBI
pO3Mipy KOMIIEHCAIlii 3a KOy, sIka CIpUYMHUIIA 3arubenb abo TUIeCHE
VIIKOJKEHHS Macaxupa y cdepl MOBITPSIHUX MEPEBE3CHb, NMPU MEpPEeBE3CH-
HSX aBTOMOOUTHbHMM Ta 3aJli3HUYHUM TPAHCIIOPTOM TAaKOTO PO3MIpY IIKOIU
3aBIaHOI KaJIIITBOM, 1HIIIUM YUIKOMKEHHSIM 3/10pOB’Sl a00 CMEPTIO TMacaKu-
piB —HE BM3HAYEHO Ha PiBHI CIEialbHOTO TPAHCIIOPTHOTO 3aKOHO/IABCTBA.
Takum 4MHOM, CyAM BUPINIYIOYM CHOPU TPO BiALIKOAYBAaHHS Maca)kKupam
ABTOMOO1TFHOTO TPAHCIIOPTY IMKOAW 3aBJIAHOI KaJillTBOM, 1HIIHMM YIIKO-
JDKEHHSIM 3710pOB’s 200 cMepTio (PI3UYHOI 0COOM KepyHOThCS MOJIOKEHHIMU
crareit 1166, 1167, 1187, 1188, 1195-1202 [luBinsHOTO KOMEKCY YKpaiHU Ta
nocranoBu [Inenymy BepxoBHoro Cyny Ykpainu «IIpo mpakTuky po3misimy
CyZlaMU ITUBIJIBHUX CIIPaB 3a MO30BaMHU PO BiIIIKOAYBaHHS MIKOAW» No 6 Bif
27.03.1992 poky.

ITeBHI OCOOMHMBOCTI ITUBLILHO-TIPABOBOI BIAMOBITAIIBHOCTI MEpPEBI3HUKA
3a MIKOAY 3aBIaHy KaJil[TBOM, HIIUM YIIKOUKEHHSM 30pOB’sl a00 cMepTIO
racakupa BCTAHOBJICHI P aBTOMOOUIHHHX Ta 3aJII3HUYHUX MEPEBE3CHHAX
TEPUTOPI€I0 IPUHANMHI JIBOX JIepkaB. B Takux cuTyalisix 3acTOCyBaHHIO ITi/JI-
JSATaloTh MIKHAPOIHO- MpaBoBi qoroBopu. Cepen Hux, 30kpema KonBeHIis
PO JOTOBIp MIXKHAPOITHOTO aBTOMOOIILHOTO MEPEBE3CHHS MacaXupiB 1 Oara-
Ky (KAIIIT) Bix Snurast 1978 poky, sika nmependadae, mo 3arajibHa cyma Bij-
IIKOAYBaHHS, sIKa MOBMHHA OyTH BHUILIau€HA MEPEBI3ZHUKOM Y 3B’ 513Ky 3 30UT-
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KaMH, TIOB’SI3aHUMHM 31 CMEPTIO, TUIECHUMH YIITKOPKCHHIMHU YU HAaHECCHHSIM
Oy/b-51KOT 1HIIIOT KoM (DI3UIHOMY a00 TICUXIYHOMY 37I0POB’I0 Macakupa B
pe3ysbTaTi moii, OB’ sI3aHOI 3 TIEPEBE3CHHAM, 1 sKa Mana Mmiciie abo mia
yac nepeOyBaHHS Tacaxupa B TPAHCIOPTHOMY 3aco0i, abo mij yac Horo
MOCaaKM YW BHCAJKH, a00 y 3B’A3Ky 3 3aBaHTAXCHHSIM 4YH BiJBaHTa-
JKEHHSIM Oaraxy, He Moxe nepeBuiryBarn 250000 ¢p. HA omHOrO MOTEp-
nijoro[12]. Ile Takosk KonHBeHIIis Tpo MIKHAPOIHI 3aJIi3HUYHI MTEPEBE3CHHS
(KOTI®), sixa 3rigHo 3 TekctoMm [Iporokomny 3MmiH Bix 3 dyepBHS 1999 poky,
3aKpiruIoe GopMy i CyMy BIAIIKOAYBaHHS 30UTKIB Y BUIAIKY 3aruberi i mo-
paHeHHs nmacaxupiB: «Cyma 30HMTKIB, IO BIIIIKOAOBYIOTHCS BH3HAYAETHCS
HaIllOHAJBLHUM 3aKOHOMABCTBOM. [IpoTe, mpu 3acTocyBaHHI CAMHUX TMPABHII
BEpXHA MeXKa i nmacaxupa ctaHoBUTH 175000 po3paxyHKOBUX OJWHHUIIL Y
dbopmi omHOpa30BOI BUILUIATH a0O MIOPIYHOT BWIUIATH, IO BIAMOBimaE A
CyMi, SIKIIO HAIllOHAJbHE 3aKOHOJIABCTBO BH3HAYAE BEPXHIO MEKY MEHIIIOIO,
HDK 1151 cymay (maparpad 2)[13].

BucHoBku. Takum 4rMHOM, OCOONHMBOCTI IHMBIJIBLHO- MTPABOBOI BiIOBI-
JATBLHOCTI TIEPEBI3HUKA 32 IIKOY 3aBJIaHy KaJIIITBOM, 1HIITUM YIIIKOKEHHSIM
30pOB’st a0 CMEPTIO Maca)kupa MOB’sI3aHl 13: MO-TIepIe, BU3HAYCHHAM il
BIIMOBITHO 110 TosiockeHb TaBu 82 IIK Vkpainu abo BCTaHOBIIGHHSIM yMO-
BaMHM JIOTOBOPY; MO-JIPyTe, MiACTaBaMu 11 BAHUKHEHHSI; IMO-TpeTe, (GopmMamMu
y SKUX BOHA TPOSIBISETHCSA, a CaM€ CYKYITHICTIO MaTrepialbHUX BUTPAT, SKi
CTaHOBJIATH KOy 3aBJaHy KaTIITBOM, THIITMM YIIKOIKCHHSIM 3I0pOB’s 200
cMepTIo 0coOu. Baromuii BIuuB 1151 BU3HAUYCHHS PO3MIPY IUBIILHO-TIPABOBO1
BIJIMOBIIAJILHOCTI TIEPEBI3HHUKA 3a IIIKOAY 3aBJaHy KaJIIITBOM, 1HIITHUM YIIKO-
JOKSHHSIM 37I0pOB’s1 200 CMEPTIO Macakupa MatOTh HAIIOHAJbHI Ta MIXKHAPO/I-
HI HOPMaTUBHO- MPABOB1 aKTH y cdepi MOBITPSIHOTO, aBTOMOO1IFHOTO Ta 3a-
JI3HUYHOTO TIEPEBE3CHHS.

3arasiom, 3aKOHOJABYi TIOJOXKEHHS MO0 ITUBLILHO-TIPABOBOI BiAMOBI-
JATBHOCTI TIEPEBI3HUKA ITKOMY 3aBAaHy KaJillTBOM, 1HIIUM YIIKOIKEHHSIM
3I0pOB’st a00 CMEPTIO BKa3yIOTh Ha T€, 1[0 X04a 1 3000B’s3aHHS 3 TIEPEBE3CH-
Hs TaCaXUPIB Ta Oara)xy BUHUKAIOTh Ha IT1JICTaB1 JOTOBOPY, TPOTE IIKO/1A 3aB-
JaHa TIACAXKUPY 1] Yac IMepeBe3eHHs, MiIATae BiIMIKOIYBAaHHIO BIIOBITHO
10 BUMOT CT.1196 I{uBiTbHOTO KOAEKCY YKpaiHW, BCTAHOBIICHHUX JJISi HEIO-
TOBipHOI ImIKoAM. Taka mKoaa mijyisirae BiAIIKOAYBaHHIO B TIOBHOMY 00Cs31 1
HE3aJIC)KHO BiJl BUHU MTEPEBI3HUKA.
1.Archive of Primorsky district court, Odesa, Case Ne 522/23876/13, court
decision: April 28, 2014. Retrieved from  http://reyestr.court.gov.ua/
Review/38627944
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I'pumiko V. I1. OcobauBocTi BiANOBiAaIbHOCTI NepeBi3HUKA 32 IIKOAY, 3aB-
JaHy KaJilTBOM, iHIIUM YIIKOAKEHHSIM 310POB’sl 400 CMePTIO Macazkupa

VY naniii HayKOBii CTAaTTi aBTOPOM JIOCIHI/KEHO OCOOIMBOCTI BiAMOBIAAIEHOCTI
MEepeBi3HUKA 3a IIKOAY 3aBJaHy KaJIITBOM, IHIIUM YIIKOJUKCHHSIM 370pPOB’sl abo
CMEpTIO TACAXKHUPIB.

Crartsa 928 L{uBiTbHOTO KOAEKCY 3aKPITUTIOE 3arajbHe TIOJI0KEHHS, 10 BiIOBI-
JANBHICTh TIEPEBI3HHUKA 32 IKOJY, 3aBJaHy KaJITBOM, 1HIIUM YIIKO/KCHHSIM 3710-

pOB’s a00 CMEpTIO MacaKupa, BU3HAYAETHCS BIAMOBIMHO /10 miaBu 82 l{uBimpHOTO
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Koziekey «BimIKoqyBaHHS MIKOIM», SKIIO JOTOBOPOM a00 3aKOHOM HE BCTaHOBJICHA
Bi/INIOBiIaJIbHICTD IepeBi3HUKa 0e3 BuHU. ToOTO, B TaHOMY BUNAJKy HAETHCS IIPO
IIKO/Y, TIOB’13aHy 3 BUKOHAHHSM JIOTOBOPY, aJie 3aCTOCOBYBATHMYTHCS HOJIOKEHHS
PO AEIKTHY BiJINOBiaJbHICTh, OCKLIBKH € BiITIOBiTHA BKa3iBKa 3aKOHY.

Jocmimkyroun OUThII JEeTAIBHO BiMTOBIAANBHICTh MIEPEBi3HUKA B ACTICKT1 JIEITiK-
THOT BiINOBiAaJIBHOCTI, aBTOPOM 3’COBAHO, III0 BUCTYIIA€ YMOBaMH ii BUHHUKHEHHS.
30Kkpema, 0coOIHMBY yBary 3BEpHEHO Ha MPOTHIIPABHICTh JMisHHA. [Ipudyomy mpo-
TUTIPAaBHUMHU BBKAIOTHCS, Mii, SIKi CIIPSIMOBaHI Ha HACTaHHS HETaTMBHHUX HACIIJKIB
TIOB’SI3aHUX 13 3aMOAISTHHSIM LIKOM XKHTTIO Ta 310poB 10 nacaxupa. Lllomo mkoau, To
BH3HAYEHO, IO UM TPOTHUIIPABHUM JisTHHIM (Di3UUHIN 0c00i 3aNOIF0EThC Kaill-
TBO YH iHIIE YIIKO/DKEHHS 30pOB’st 200 cMepTh. OCOOIMBHM €, T€ 110 BUHA HE BU-
CTymae 000B’SI3KOBOI0 YMOBOIO BHUHHKHEHHS LIWBIJILHO-TIPABOBOI BiJIMOBITaIbHOCTI
IepeBi3HUKA.

L{uBinpHO-TIpaBOBA BiAMOBIAIBHICTE MTEPEBI3HUKA 32 IITKOTY 3aBAaHY KaJIiIITBOM,
IHIIMM YITKOJDKEHHSM 370POB’Sl 00 CMEPTIO TacaKUPIB MPOSBISIETHCS Y (popMi Bij-
IIKOyBaHHS MaTepiajbHOI Ta MOPAILHOT IITIKOIH.

ABTOpPOM JTOCITIKEHO TaKOXX OCOOJIUBOCTI IMBIUILHO-TIPABOBOI BiIIOBiIaTHHO-
CTi IepeBi3HMKA 32 IIKOJYy 3aBJIaHy KaJII[TBOM, IHIIMM YIIKO/DKEHHSM 37I0POB’s 200
CMEPTIO MAaCAXMUPIB NPH MEPEBE3CHHIX HA OKPEMHX BUIaX TPAHCIIOPTY, 30KpeMa I10-
BITPSHOMY, 3aJ1i3HUYHOMY Ta aBTOMOOLIEHOMY.

KurouoBi ciioBa: 1mko/a, mepeBi3HUK, MacaXup, HEJIOTOBIpHA BiAMOBIAABHICTS,
JIOTOBIp MepeBe3eHHS Macaxupa Ta Oaraxy.

Gryshko U. P. Peculiarities of the carrier liability for the damage caused to
passenger’s health by serious and minor physical injuries or passenger’s death

In the given article, the author studies peculiarities of the carrier liability for the
damage caused to passenger’s health by serious and minor injuries or passenger’s
death.

Article 928 of the Civil Code establishes a general provision for the carrier lia-
bility for the damage caused to passenger’s health by serious and minor injuries or
passenger’s death according to Chapter 82 of the Civil Code «Compensation» if the
contract or the law does not establish the liability of the carrier without fault. In this
very case, we talk about the damage connected with contract fulfillment but non-
contractual liability will be used, as there is a special law for it.

Studying more thoroughly the carrier liability in the sphere of non-contractual
liability the author has found out what are the reasons of its appearance. Thus, a
special attention is paid to wrongful acts, which are those that lead to negative con-
sequences connected with damages caused to passenger’s health and life. As to the
damage, it is stated that due to this wrongful act serious or minor injury to passen-
ger’s health is caused. The most specific is the fact that the fault does not constitute
a mandatory condition for the civil liability of the carrier. Civil liability of the carrier
for the damage caused to passenger’s health by serious and minor injuries or pas-
senger’s death takes the form of compensation for material and moral damages. The
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author also analyzes peculiarities of the carrier liability for the damage caused to
passenger’s health by serious and minor injuries or passenger’s death using certain
means of transport, in particular air, rail and road.

Keywords: damage, carrier, passenger, non-contractual liability, passenger and
luggage transportation contract.
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OKPEMI MPOBJNIEMU OCKAPXEHHA
PILLEHHA 3ATANNIbHUX 3B0PIB YJ1EHIB KO-
OMNEPATUBY Y NOJIbCbKOMY MNPABI

I. Berynni nosioxkeHHs

VY CBITJII OJIBCHKOTO TPaBa KOOTICPATHRB € IOPUIMYHOI0 0CO00I0 Kopropa-
TUBHOTO THUITY, sIKa JIi€ Yepe3 CBOi OPTaHU Ta € Ha/iJIeHa IUBUILHOIO MPaBO-
Cy0’€KTHICTIO OKpeMO Bij CBOiX wieHiB [1, ¢. 73]. ¥V cnpaBax momo AisuTbHO-
CT1 KOOTIEpPaTHUBY OPTaHU OCTAHHBOTO, SIK MPABHJIO, BUSBIISIIOTH CBiM CTATyC Yy
BUDIIAI pitieHb. TUM caMuMm, pilieHHS MPUIMAIOTHCS K Y 1HIUBIAyaIbHUX
CrpaBax, TaK i y CIpaBax, sKi CTOCYIOThCS yCiX WiIeHiB Kooneparusy. Jlo Toro
K pIIICHHS MOXKYTh TOPKATUCS HE TUTBKH MAaHOBHUX, aJie TAaKOXK OpraHizaiiii-
HUX TTUTaHb.

3 omsAy Ha MOXJIMBICTH MPUHAMATH OpTaHAaMH PIlIEHb y CYTTEBUX JUIS
KOOTIEpPATUBY CIIPaBax, MOJbCHKUI 3aKOHOIABEIlb BBIB MOXIIUBICTH ITiJ]1aBaTH
pilIeHHS BiIOBITHOMY KOHTPOIIO. TaKuii KOHTPOJIb MOXE 3M1MCHIOBATHCS YU
y KacaliifHOMY MTpOBa/DKEHHI, Y1 Y BHYTPIKOOIIEPaTHBHOMY ITPOBAKEHHI 200
XK y CyIOBOMY TIpoBa pKeHHi [ 1, ¢. 73].

3rigHo 3 monokeHHsM § 1 ¢T. 36 3akony [lomnbii mpo KoomepaTHBHE Mpa-
BO (mani sik: 3uKII) [2] 3aranpHi 300py WICHIB € HAWBHUIIUM OPTaHOM KOOIIe-
patuBy. 3 OIVIsiy Ha MIPABOBUM CTATyC 3arajibHUX 300piB UJICHIB KOOTIEPATUBY
— IOJIbCbKUM 3aKOHO/ABEllb Ha/JaB MPABO HA OCKAPKEHHS PIIIEHb LIbOTO XK
opraHy By3bKOMY KOJIy 0CiO.

3au1s paBMIIbHOTO (DYHKIIIOHYBAaHHS KOOTIEPATHBY yCi PIllIEHHS 3aralib-
HUX 300piB KOOTEPATHBY IMOBHHHI MPUAMATUCS 3 TOTPUMAHHSIM TPABUII Tie-
pendadyeHux 3aKOHOM, CTaTyTOM 4M periiaMeHTOM. [lonbChkuii 3aKOHOIaBEIIb
3 METOI0 3a0e3MeueHHs MPaBIILHOCTI MPUIIMAHHS PIIIeHb 3arajJbHUMHU 300-
pamu nepedadrB MPUHIMIIOBO Y TookeHHi cT. 42 3nKII cynoBuii MmexaHizM
KOHTPOJTIO ITUX PIllICHb.
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VY MoNbChKiA MPaBOBIiH JiITEpaTypl MiIKPECITIOETHCS, O PIMICHHS MOXE
CIIPUYHMHHTH MPABOB1 HACIIIKH, SKIIIO OyJ BUKOHAHI YOTUPH OCHOBHI YMOBHU
[1, c. 74]. Ilo-niepie, pilieHHs] MyCUTh MMPUHAMATHUCS BIATIOBIAHUM OPTaHOM.
[To-nmpyre, pimieHHS MyCUTh IpUWMAaTHCS Ha 3acilaHHI IIbOTO K OpraHy, sKe
OyJI0 CKIIMKaHEe Y HaJEeKHUN croci® mpu JOTPUMaHHI KBOPYMY, SIKIIO 3aKOH
He nependavae iHme. [lo-TpeTe, pilieHHS MyCHUTh IPHUHUMATHCS BiAMOBITHOIO
OUTBIIIICTIO TOJIOCIB, sIKa MepeadadeHa 3aKOHOM, CTaTyTOM ab0 perjiaMeHTOM.
[To-ueTBepre, pilieHHS MyCUTh OyTH MPABUIBHO 3alMCaHe y MPOTOKOII 300-
piB. TinbkM micis BUKOHAHHSA TUX YOTUPHOX YMOB MOKHA TOBOPUTHU PO Mpa-
BUJIbHE MPUNAHSATTS PILIICHHS] OPraHOM KOOIIEPATHUBY.

Crin miaKpecIuTH, 0 PIIIEHHS 3arajlbHUX 300piB KOOIIEpaTUBY MOXKYTh
MpUIMAaTHUCS YCTIIIHO, KOJU Ha 3acCiJaHHI MPUCYTHS HOHAWMEHIIIE TOJIOBUHA
YJIEHIB, SIKI MalOTh MPaBO TOJIOCYBATH, SIKIIO 3aKOHOJABCTBO ab0 CTaTyT HE
nependavaroTh iHaKme. 3rigHo 3 moioxeHHsM § 2 ct. 41 3uKII pimenns npu-
HWMarOThCSl TIPOCTOIO OUTBIINICTIO TOJIOCIB BT YMCHIA MPUCYTHIX WICHIB, SIKIIO
3aKOHOJABCTBO a00 CTAaTyT HE MepeadayaroTh 1HaKIe. Y CBITII MOJIbCHKOTO
3aKOHOJABCTBA KOXKEH WJIEH KOOMEpaTHBY HAIUICHUN OAHHM TOJIOCOM 0e3
oMy Ha KiIBKICTh YACTOK, IO M HayiekaTh. Lle OCHOBHA BiAMIHHICTB BiJl
MOJILCHKOTO PEryIIOBAHHS, SIKE Ji€ Y BUIAKy TOBAPUCTB KamiTaliB, A€ ICHye
MOXXHMBICTb TTPUBIJICIOBAHHS aKIIii Ta YaCTKH Y MMMTaHHI IpaBa rojocy.

II. MokaMBIiCTH OCKapKeHHS pillleHb 3arajbHUX 300PiB YiIeHIB KOO-
nepaTuBy Ta BU/IM MO30BiB

[Tonoxxenns ct. 42 3nKII nmependadae B OCHOBHOMY TPH BUIHU ITO30BIB,
SIK1 JAI0Th MOXKITUBICTh OCKap>KUTH PILLICHHS MPUNHHATE 3aralbHUMHU 300paMu
YJIEHIB KOOMEpaTHBY: MO30B MPO CKACyBaHHS pilleHHs (mon. powddztwo o
uchylenie uchwaty) (§ 3 cT. 42), m030B NMpo BU3HAHHS HEAINCHOCTI PIICHHS
(mom. powddztwo o stwierdzenie niewaznosci uchwaty) (§ 2 ct. 42 Ta Takox
§ 9 cT. 42) Ta MO30B MPO BU3HAHHS HEICHYBaHHsI pileHHs (1Moa. powddztwo
o ustalenie nieistnienia uchwaty) (§ 9 ct. 42). BimnocHo 10 nonoxkeHHs cT. 30
[uinpHOTO TIpoLIecyanbHOTO Komekey [lombii [3, mami sk: LIITK TTombii] ko-
KEH 13 BHILe3a3HAUYCHUX TO30BIB MPE/ SIBISAETHCSA Y Cy/ 32 MiCIIe3HAXOIKEH-
HSIM KoormepatuBy. HaToMicTh cynom mepiioi iHCTaHIii y cripaBax OCKap:KeH-
Hs pIIICHHS 3arajbHUX 300piB LUISXOM TOAAHHS OJHOTO 3 BUIIEBKA3aHHUX
M030BiB € obnacHui cyx (mosn. sad okregowy) (§42 ct. 17 LUIIK IMTonbmi).

3 oIy Ha Te, IO KOYKHE PIIICHHS 3arajJbHUX 300piB MPU3BOAUTH 0 Pi3-
HOMaHITHUX TIPABOBUX HACJIJIKiB, BOHO Ma€ OyTH MPUHHSATH Yy BIAMOBITHOCTI
3 MOJIOKEHHSIMU 3aKOHOJABCTBA. Tak, pIlICHHS HE MOXe MOPYIIUTH iMIepa-
TUBHI HOpMU [4, ¢. 114]. Y BimHOIIEHH] 70 pillIeHb, K1 CylepedaTh YNHHOMY
3aKOHOJABCTBY, MOJIbCHKUI 3aKOHO/IABELb MPSIMO 3aKPIILIIOE, 1110 TaKi pillieH-
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Hs € HeliMCHUMHU 3a 3akoHOM (§ 2 cT. 42 3nKII). BinmoBigHicTh pilieHHS 3a-
raJIbHUX 300piB 3aKOHO/ABCTBY TpebOa OILIHIOBATH IIOAO 3aKOHO/IABCTBA, SIKE
OyJI0 YMHHE Y JACHb NPUAHSTTS pimeHHs [6, ¢. 207-208].

HatomicTs y BUnaaky npuiHsTTS pillIeHHS], SIKE CYyEPEYUTh OJI0KESHHIM
CTaTyTy 4u JOOpHUM 3BHYasM, a00 3arpoKye 1HTepecaM KOOMEepaTUBy YU Mae
Ha METI MOPYIICHHS MpaB Horo 4uieHa, JeriTiMoBaH1 cy0’€KTH MaloOTh MPaBoO
npe’ SIBUTH MO30B MPO CKaCyBaHHS TAKOTO PIlIEHHS. Y MOJbCHKINA TOKTPHHI
MIKPECITIOETHCS, 110 TaKe PIIEHHS € OCIOpIOBaHuM [5, ¢. 125]. Ile o3Hauae,
10 PIIIEHHS CYY, Ha IiJICTaBl SKOTO BIAXUIISETHCS PIICHHS 3araJIbHUX 300-
piB, 110 Oy710 IpUIHATE 3 MOPYIICHHSM BKa3aHUX MEPEIyMOB, MAa€ HACIIiIKOM
CTaH, SIKOM pillIeHHs B3arajii He Oyyo mpuitHATe. Y 1HIIOMY BUIAAKY PIIICHHS
Haja QYHKIIOHYE y TOCMOIAPCHKOMY 000POTI.

Jlo Toro >, MOJBCHKUN 3aKOHOJABEIh Y BUMAJIKY PillIeHb 3arajbHuX 300-
piB — Kpim pimeHb HenmicHux (§ 2 cr. 42 3nKII) Ta ocnoproBanux (§ 3 cT.
3nKIT) — BBIB TpeTIO KaTeropiro T.3B. pimieHb HeicHyrouuXx (§ 9 ct. 42 3nKII).
Sk 3a3Ha4YarOTh JeSKi MOJLChKI aBTOPH, NMPO HEICHYIOUE PIllICHHS MOBa iize,
KOJIM BUCTYITAaIOTh OCHOBHI MOPYIIEHHS Y 00Cs31 KOHCTPYKIIIHHUX €IEMEHTIB
pIIICHHS, HAPUKIIAJ IPUHHATTS PillICHHS 32 B1ICYTHOCTI KBOPYMY, IPUIHSIT-
TS PIIICHHS 32 BIJICYTHOCTI MepeadadyeHoi 3akoHOM a00 CTaTyTOM OLTBIIOCTI
rosociB Tomo [4, ¢. 122-123]. JlonaTkoBO BOHH HiAKPECTIOIOTh, IO SAKIIO Pi-
IICHHS B AIMCHOCTI He OyJ10 MPUHAHATE, TO HE MOYKHA TOBOPUTH PO AIHCHICTH
a00 HeAINCHICTH PIIICHHS, TOMY IO TaKe pIllIEHHs B3araji He icHye [4, c.
123]. 3 yBaru Ha CHipHUH XapakTep T. 3B. HCICHYIOUMX DilllecHb, BOHU HE Oy-
IyTh MPEIMETOM aHaJIi3y ITI€T CTaTTi.

I11. ITo30B PO BU3HAHHS HeAIMCHOCTI pillIeHHSs 3arajJbHUX 300pPiB KO-
OIepaTuBy Ta MO30B NP0 CKACYBAHHS PillleHHs 3arajJibHUX 300piB Koome-
paTuBy

II1.1. IlepeaxymMmoBH 1Ji151 OCKaPKEeHHS PillIeHHS 3arajJibHUX 300piB KO-
onepaTuBy

3rigHo 3 nmojoxkeHHsM § 2 c1. 42 3uKII pimreHHs, sKe cynepeynuTh 3aKo-
HOJIABCTBY, € HellcHUM. LIs penakilis monoKeHHs 4iTKO BKa3ye, 1110 PilICHHS
3arajabHUX 300piB, MPUHHATE 3 MOPYIICHHSM MOJIOKEHb 3aKOHY, € HEIIHCHUM
ex lege. Ciia 3a3HaYUTH, IO Y paMKax KOHTPOJIO 3IHCHIOBAHOTO 3TiTHO 3
paHilie 3raJJaHuM MOJOKESHHSIM JTOCTIIKEHHIO MOXKE TIAIATaTh K hopMab-
Ha, TaK 1 MEPUTOPUYHA BIIMOBIIHICTH PIIIICHHS 3aKOHOJIABCTBY [5, ¢. 124]. Sk
HiIKPECIIOEThCS Y MONbChKIN CyI0BiM MpaKTUIll, BUMOTa PO BU3HAHHS He-
TIACHOCTI pillIeHHs 3arajbHUX 300piB MOB’s3aHA 13 3a3HAYCHHSAM IMIIEPATHUB-
HOT HOPMU 3aKOHY, sika OyJna rmopyiieHa 1uM pimerssM [7]. Kpim toro, Tpeba
HiAKPECINUTH, II0 HEOOX1AHOI YMOBOIO MO30BHOI 3asBU MPO BU3HAHHS He-
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TIHCHOCTI pIIIeHHS], € 3a3HAa4YEHHS IPABOBOTO 1HTEpECy 11010 OTPUMAHHS Cy-
noBoro pimenHs [8]. 3rigHo monoxeHHs cT. 189 LITK ITonbmr mo3uBay Moxe
BHMaraTyd BU3HAHHS CYJIOM iICHYBaHHs a00 HEICHYBAaHHS MPaBOBITHOCHH abo
MpaBa, SKIIO BiH Ma€ y IbOMY IIpaBoBUH iHTepec. HeoOxiaqHo cTBEpAUTH, 110
M030B MPO BU3HAHHS HEMIMCHOCTI PIIIEHHS Ma€ MPaBOBHM XapakTep MO30BY
PO BU3HAHHSI ICHYBaHHS a00 HEICHYBaHHsI MpaBa (ITPaBOBITHOCHH).

3rigno nonoxkeHHs § 3 ct. 42 3nKII pimenns, ski cynepedyarb CTaTyTy
9l J00pUM 3BHYAsiM a00 3arpOoKyIOTh IHTEpecaM KOOIEpaTuBy YM MAarOTh Ha
METI MOPYILICHHS IpaB HOTro 4jieHa, MOYKHA OCKap:KUTHU B CYyJ 32 JIOIIOMOTOI0
MO30BY PO CKACyBaHHS PIlIEHHA. 3 OMNIALY Ha PEeJakiliio MOJ0KEHHS § 2 CT.
42 3nKII caig Takok 3pOoOMTH BUCHOBOK, III0 TaKe PIIICHHS 3arajJbHUX 300-
piB HE € HIKUEMHUM MPABOYMHOM, ajie OCMOpIoBaHUM. /[0 TOro  BUAA€ThCA,
10 TIOJILCHKUH 3aKOHO/IABEIlh HA BiAMIHY BiJl pefakiiii mojoxkenb § 1 ct. 249
ta Takox § 1 ctT. 422 KTT [12], y monoxenHi § 3 ct. 42 3nKII HenpaBuiabHO
BHUKOPHUCTAB JIOT1YHI CIIOMYYHUKU. Y TMOJIOKEHHSX 111010 aKL[IOHEPHOTO TOBa-
pHCTBA Ta TOBAPUCTBA 3 OOMEKEHOIO BIMOBIIAIBHICTIO ITepeadadeHo, 1o pi-
IIEHHS aKI[IOHEPiB (YYaCHHKIB), K1 CynepedaTh CTaTyTy (JO0rOBOPY) TOBapH-
cTBa 200 1OOpPUM 3BHYAsAM Ta 3arpOXKYIOTh 1IHTEpEecaM TOBAPUCTBA YU MAIOTh
Ha METi MOpYIIEHHS MpaB Horo akiioHepa (y4acHHKA), MOKHA OCKap>KUTHU
nepes TOBApUCTBOM 3a JIOTIOMOTOI0 MO30BY PO CKacyBaHHS pillleHHS. Y BU-
naaky monoxeHHs § 3 ct. 42 3nKII 3amicTh TOT1YHOTO CITOTYYHUKA «Tay (ITOJ.
«1») MOJIBCHKHUIM 3aKOHOMABEIlh MMOMICTUB JIOTTYHHHA CIOJYYHHK «a00» (ITOJI.
«luby). Y pesynbraTi B MicIie KOH IOHKIIIT mepeadadeHol 11 TOBapUCTB Kalli-
TaJliB BBEJIEHA /U3 FOHKIIIA JUIsl KoorepaTuBiB. Lle cripuunHae po30i>KHOCTI Yy
IHTepHIpeTarlii boro *x mojoxeHHs [1, c. 78; 4, ¢. 116; 9, c. 42]. Lle monoxxeH-
HS € y NPUHIIMII IHTEPIPETOBaHE TAKUM YHWHOM, 1110 IO30B MPO CKacyBaHHS
pillieHHs 3arajibHUX 300pIB MOBUHEH OyTH OOTPYHTOBAHHMM OJIHIE€IO 3 YOTH-
proX mijcTaB 3akpimieHnx y § 3 cr. 42 3nKII. V Bunaaxky BperyiroBaHHs 3a-
KPIIJICHOTO TSl TOBAPUCTB KamiTajiB I chopMyBaHHS ITiJICTAaB TIO30BY PO
CKacyBaHHs pIllIEHHs HEOOXITHUM € 3IIMCHEHHS JBOX IEPEayMOB, sIKi Oyau
MOMIIIIEH] 3aKOHOJIABLIEM Y JIBOX OKpeMux rpymax. [lepmia rpyma oxormioe
CYIIEPEYHICTh CTaTyTy TOBApPHUCTBA Ta CyNEpPEeUHiCTh A0OpuUM 3BUUYasM. Hato-
MICTh JIpyra rpymna BKIIOYa€e 3arpo3y iHTepecaM TOBAapHCTBA Ta LIJIECIPIMO-
BaHICTh MOPYUICHHS MTpaB y4acHUKa (akiioHepa). Ha Moro qymKy, 3 ornisaay Ha
BHINIEBKA3aHy PI3HMINO Tpebda KPUTUIHO BiAHECTHUCS M0 penakmii § 3 cr. 42
3nKII, ToMy 1110 y YUHHOMY 3aKOHOJABCTB1 BUCTAYUTh HASBHOCTI JIUIIIE OTHOT
nepeayMoBH, 1100 Tpe/’ IBUTH MO30BHY 3asBY MPO CKACYyBaHHS PIILIEHHS 3a-
rajgbHUX 300piB KOOTICPATHBY.
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VY CcynoBidi MpakTHIll MiJAKPECTIOETHCS, MO PINICHHS 3arajibHUX 300piB
NpUIHATE y CTOCi0, IKUN CyNepeunuTh MOJI0KEHHIM CTaTyTy Yd JOOpUM 3BU-
yasM a0o 3arpoKye IHTepecam KOOIepaTUBY UM Ma€ Ha METI OPYLICHHS ITpaB
4jieHa, € ocroproBaHuM InpaBounHoM [10]. Ile 3HaunTh, 110 0COOM HaiNICHI
AKTUBHOIO TPABOMOYHICTIO ISl MpeAa SBICHHS MO30BY PO CKAaCyBaHHS pi-
HICHHS, MOXYTh MiAPUBATH HOTO MPABOBY CHIIY MPUHIIUIIOBO 32 JOTIOMOTOIO
M030BY IPO cKacyBaHHs. KpiMm Toro, Tpeba miaKpeCInTH, 0 Y BUTIAIKY 30ITy
HiZICTaB MO0 Mpea’ IBJICHHs M030BY MPO BU3HAHHS HEAIMCHOCTI 3 MiJAcTaBa-
MU [I030BY IPO CKaCyBaHHs PILICHHS, IPIOPUTET MA€ HIKYEMHICTh IPABOYHHY,
sIKa € pe3yJIETaTOM MOPYIIICHHs pillieHHsAM 3akoHoAaBcTBa [ 11]. Takum ynHOM,
CYMEpPEYHICTh PIIIEHHS CTaTyTy MOXe OyTH ITiICTaBOO, 100 CKacyBaTH pi-
IICHHS JIUIIE y BUMAJIKY, KOJIU PIllIEHHS HE CYNEPEYUTh OTHOYACHO MOJIOXKEH-
HSIM YMHHOTO 3aKOHOJIaBCTBA.

II1.2. AkTUBHA JeriTuMais 1Jis NOAAHHSA II030BHOI 3asiBU

AKTHBHA JIeTiTEMAIlis, TII00 TIpe’ SBUTH TI030B TIPO CKACYBaHHSI PIllICHHS
HAJICKUTh KOXKHOMY YJIEHY KOOIIEpaTUBY Ta MpaBIiHHIO. BUHATOK CTaHOBUTH
OCKap>KeHHS PIllIEHHS y CTpaBi BUBEJIECHHS a00 BUKIIIOYEHHSI YJeHa Koorepa-
TUBY. Y TaKOMY BHUIAJIKy JIETITUMAIIIIO MA€ JIUIIE YJICH KOONIEPATUBY, KU1 OyB
3 Hel BUBeAeHUH a00 BuKiroueHud. Citijt iAKPECTUTH, 110 AaKTUBHOIO JIET1TH-
MaIli€r0 HaIUJICH]I TaKOK WICHHU, BIIICYTHI Ha 3arajlbHUX 300pax, SKIIO BOHU
Oynu ckJMKaHi HenpaBuibHO [1, ¢. 78]. IIpaBo mpea’siBUTH 1O30B PO CKacCy-
BaHHS PIIIEHHS Mae TeX Mpokypop (ct. 55 — 60 KT IMombmi).

VY BUMaaKy MO30BY, 3aKpirIeHOro moyiokeHHsIM § 2 cT. 42 3nKIl, aktuBHy
JIETITUMAITII0 3yMOBITIOE TIEPEyCiM IMUTAHHS HASBHOCTI ITPABOBOTO 1HTEPECY.
Ile oOymoBneHO (akToM, IO TO30B MPO BU3HAHHS PIIICHHS HEIIHCHUM
€ BHJOM IIO30BYy CIPSMOBAaHHM Ha MIATBEPIKEHHS CYIOM BiJCYTHOCTI
npaBoBigqHOCHH. Bkazane monoxenns § 2 ct. 42 3uKII gie y TicHOMY 3B’ SI3Ky 3
MOJIOKEHHSIM § 1, sike 3aKpIIUTIOE, 10 PIIICHHS 3arajdbHUX 300PiB CTOCYIOThCS
yCIX YJIeHIB KOOIIEpaTHBY Ta yCiX Horo opraniB. MeTor mo30BYy PO BU3HAHHS
HEJIMCHOCTI PIIICHHs € TPUIWHEHHS HACIIIKIB PIMICHHS NPUUHATOTO 3
MOPYILIEHHSM 3aKOHY Mepe]] YWieHaMH KoornepaTuBy i mpasninHsaM. Kpim Toro,
Tpeba 3a3HaYMTH, 1110 MTO3UBAY, YWICHCTBO SKOTO y KOOIEPaTHBl 3aKIHUUIOCH Y
XOJll IPOBAPKEHHS, MYCUTh MPEACTABUTU JO MOMEHTY BUHECEHHS DIlLICHHS,
0 ¥ HaJaJli Ma€ SK KOJNMIIHIA YJIeH KOOIepaTUBYy MPaBOBHUH iHTEpec, 100
OCKap>KUTU pIIICHHA. [HIMUMU CIOBaMM, AKTHUBHOIO JIETITUMAIIEID MO0
npe’ sIBIICHHS 1T030BY MPO BU3HAHHS HEMIMCHOCTI pillIeHHS HAIICHI TUTBKU
Ti KOJIUIITHI YWICHH KOOTIEPATHBY, IMpaBa SKUX OyJIM MOPYIIIEHI pillIeHHsM |5, C.
123].

II1.3. TTacuBHa JeriTUMAaIlisl y BUNIAAKY MOAAHHS TTO30BHOT 3asBH
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Bianosimauem y mporieci, mpeaMeToM SKOTO € CKaCyBaHHS pillleHHs a0o
BH3HAHHS HEMIMCHOCTI pillleHHs, MOkKe OyTH Jidie koorepaTuB. 3rigHo § 1
cT. 48 3nKII kKoomepaTuB y MPUHIKITI MPEACTABISAETHCS TpaBmiHHAM. HaTo-
MICTh Y BHITAJIKY, KOJIU PIIICHHsI 3arajJibHUX 300piB OyJI0 OCKap)KeHE came y
CyZl TIPaBIIIHHSAM, BIH MPEICTABISAETHCSA MPEICTABHUKOM OOpPaHUM PIIICHHSIM
HarsA10Boi pagu. KpiMm Toro, y cuTyarii, KOJIM OIHUH 13 YIEHIB MPaBIIiHHS
npeq’IBUB TI030B, TO 1HIII YIEHHM MPaBIiHHS YK€ HE BIIpaBl MPEACTaBISATH
koomepatusa [13, c. 13]. HaromicTh y criopi 11o/10 ckacyBaHHS PillICHHs a0o
BHU3HAHHS HOTo HEIIWCHUM KOOIEpaTuB, Yy sIKOMy He Oyna oOpaHa HarisaoBa
paza, IpeaCcTaBIIe€ThCS MPEICTAaBHUKOM, 0OpaHUM 3arajlbHUMU 300pamMu 4iie-
HIB KOOTIEPATHUBY.

Tpeba migkpecauTu Te, 1Mo SKIIO MPEACTaBHUK He OyB B3arayi oOpaHUH,
Cyll, IO PO3MIANAE CIpPaBy OO0 CKAaCyBaHHS a00 BHU3HAHHS HEAIMCHUM pi-
IICHHS 3arajibHUX 300PiB, MpU3HAYA€ KypaTopa AJis Kooneparusy (mon. kurator
dla spotdzielni). Y nupoMy BuTIaaKy BiIOBITHUM CYIOM € HE PEECTPOBUH CY/I,
a npouecyanbHuit cya [13, c. 13]. Pazom 3 TUM, TOBHOBa)KEHHS ISl IPU3HA-
YeHHs KypaTtopa Mae obmacHuit cyn (mod. sad okregowy). Ciijx moroguTucs 3
TOYKOIO 30DY, 1110 KypaTop MoXke OyTH MPU3HAYEHUN CYIOM SIK JI0, TaK 1 MiCist
npen’ siBiieHHs o308y [13, ¢.13]. MoKJIMBICTh TPU3HAYEHHS KypaTopa Ie 0
JTHSL TIpe]1’ IBJICHHS 1T030BY MO)Ke OyTH 0OyMOBIIEHa HEOOXIIHICTIO HaJlaHHS
Mo3MBaueBi 3a0e3meueHHs Horo Mmo30By. YMOBOIO Ui MPU3HAUYEHHS Kyparopa
€ CHUTYyaIlisl, KOJIM Hi HaIrvIs0Ba paja, Hi 3arajabHi 300py HE MOTVIM MPU3HAYNUTH
Mpe/ICTaBHUKA J0 JHS 3aKIHUEHHS CTPOKY OCKap>KEeHHs pILlIEHHS Cydy y Iu-
TaHH1 3a0e3neueHHs: BUMOT no3uBava. Cya MOXKe MPU3HAUNTHU KypaTropa JIUIIe
3a KJIOTIOTaHHSIM KOOIIepaTuBy, TOMY II0 HE NepeadadeHe MOJ0KEeHHs, SIKe 1a€
MOXXJIUBICTB CYly AiSITH 3 000B 3Ky CITyKOH.

I11.4. CTpoku /i1 OXAHHS MO30BHOI 3asiBU

3rigHo 3 monokeHHsIM § 6 cT. 42 3nKII mo3oBHa 3asBa PO CKacyBaHHS
pillleHHs] TOBUHHA OyTH MOJaHa y MIECTUTHXKHEBUM CTPOK 3 JHS MPOBEICHHS
3araibHUX 300piB. OHAK, MOIBCHKUI 3aKOHOJABEIh 3aKPIILUIIOE TAKOXK JIPY-
TUI CTPOK ISl TOJaHHs 1€l TO30BHOI 3asBU. SIKIIO 3aranbHi 300pU CKIUKa-
HI HEMPAaBWJIBHO, 1 K HACTIJOK Y HUX HE OpaB ydacTi 4jieH MpaBiIiHHSA, BiH
Ma€ MpaBo MOJATH MO30BHY 3asBY B MIECTUTHKHEBUN CTPOK 3 IHS OTPUMaHHS
HUM iH(OpMaIii mpo pilIeHHs, ajie He Mi3HiIIe, HiXK MPOTITOM OIHOTO POKY
3 JHSI IPOBEACHHS 3arayibHUX 300piB. Tpeba 3a3HaunTH, IO Y BUMAIKY KOJIU
3aKOHOJABCTBO a00 cTATyT nepeAdadatoTh MOBIIOMIICHHS YJIeHa PO PillICHHS
3arajabHHUX 300piB, BKa3aHUH MIECTUTHKHEBHI CTPOK MOXKE MIOUUHATHUCS 3 THS
MTOBIIOMJICHHSI YJICHA MPO PIIIEHHS 3arajibHUX 300piB y Takuil crociO, SKuid
OyB nepenbdadeHnit 3aKOHOIaBCTBOM a00 cTraTyToM. [IpeacTaBHUKN TOKTPUHH
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MiIKPECIIIOI0Th, 0 X0ua BKAa3aHWM CTPOK HE MiUIATaE MOHOBICHHIO 3HITHO
nonokeHHs § 1 ct. 167 LIIK ITonbmii, ane cyq MoXKe SIK BUHHSTOK HE B3STH
JI0 YBaru 3aKiHYE€HHS IbOTO CTPOKY, SIKILO 3aJUIICHHS PIMICHHS 3arajlbHHUX
300piB y CHIi MOTJIO OM CIIPUYMHUTH JIJIS WICHA KOOTIEPATUBY HECTIPHUSITINBI
HACJIIJIKU Ta MPOMYIIEHHS CTPOKY OO0 OCKAap»KEHHs I[bOTO pillleHHS OyIo
BUIIPABJIaHUM Ha/I3BUYaiHUMH 0OCTaBMHAMU Ta HE € HaaMipHuM [4, c. 119].
Bxazani o0cTaBUHY TOBUHHI BUCTYIIHTH Pa3oM, 100 Oy10 MOKIMBUM He Opa-
TH JIO YBaru 3aKiH4€HHS TEPMiHY 10 OCKap KeHHS.

3 omsAy Ha MaTepialibHO-TIPABOBUH XapakTep moyioskeHHs § 6 cT. 42 3nKII
JI0 CTPOKY Ipe.’ sIBICHHS MO30BY MPO CKaCyBaHHS PIIlIEHHS HE 3aCTOCOBY€Th-
cs monoxkeHHs § 2 cr. 165 IIIK IMoxwmi. [logo ocTaHHROrO MOIOKEHHS, K
JT03BOJISIE MTOJJAaHHS MPOLIECYATBHOTO MUChMA Y MOJIbCHKOMY MOIITOBOMY BiJl-
JijeH1 omeparopa BkazaHoro y 3akoHi [lomwimi Bix mus 23 nucromaga 2012
p. «IlomToBe mpaBo» abo y MOWITOBOMY BIJJIUNIEHI omeparopa, sSIKWil Haaae
MOCJIYTH Y 1HIIK AepkaBi-uieHa €C, - TO € OTHO3HAYHOIO HEOOX1THICTh HOTO
nofaHHs y cya. Lle monmoxxeHHs BITHOCUTBCS JIMIIIE 0 MPOLEeCyalbHUX CTPO-
KiB. Y 3B’S3Ky 3 IIUM Tpeba MOTOAMTUCA 3 TOUKOIO 30Dy, IPEICTABICHOIO Y
MOJILCHKINM TOKTPUHI, SIKa MOJISTa€E B TOMY, 1[0 TTO/IaHHS MTO30BY Y MOIITOBOMY
BIJIJIEHHI HE TOCTaTHHO AJIS TOTO, 1100 JOTPUMATH BKAa3aHOTO CTPOK Ta IO-
30B MPO CKACyBaHHsI PIIIEHHS MYCUTh HaJIUTH JI0 CY[ly BIIPOJOBXK [IECTUTHK-
HEBOTO CTPOKY [4, c. 120].

VY BUMAJKy, KOJU MiJCTaBU OCKap)KEHHS PILMICHHS HUIIXOM I030BY PO
HOro cKacyBaHHS BITHOCSITHCS HE JI0 YCiX HOTO MOJI0KEHb, B TOH JKE Yac iCHy€E
MOYKJIMBICTh CKaCyBaTH TUIBKH IIi HOTO MOJIOKEHHSI, SIKI CylepeyaTrb CTaTyTy,
no0puM 3BHUasM ab0 3arpoXKyroTh IHTepecaM KOOepaTHBY YU MalOTh Ha MET1
MOPYILLIECHHS TpaB ioro uieHa [ 14, c. §].

[TincTaBoro A npea’ sBICHHS MO30BY PO BU3HAHHS PIllIEHHS HEA1HCHUM
€ monoxkeHHs cT. 189 LIIK ITompmii. [Ipo gqomycTuMicTh TaKOTO TIO30BY CBiJI-
YUTH pPelaKilis mojoxkenb § 21§ 9 ct. 42 3nKII [17].

3 omsiAy Ha Te, IO MOJIbCHKHM 3aKOHO/IaBEllb HE 3aKPIIUIIOE Y MOJIOXKEH-
HSIX 3aKOHY MPO KOooTepalliiiHe mpaBo CTPOKIB [Tl Mpe’ ABICHHS T030BY MPO
BU3HAHHS PILICHHS HElINCHUM, TpeOa CTBEPIUTH, 1110 TAKUN T030B MOXKE Oy TH
npen’ ssBIeHul y Oynb-akui yac. OcKapKeHe pillleHHS He MOKe OyTH CKaco-
BaHE CY/IOM, TOMY IO CyJ BKa3ye JIMILE YH JaHe MMpaBo a00 MpaBOBITHOCHHU
ICHYI0Th. THM caMUM /10 TO30BY PO BU3HAHHS HENIMCHOCTI PILICHHS 3arajb-
HUX 300piB KOOIMEpaTUBy HE 3aCTOCOBYETHCS CTPOK MO30BHOI AaBHOCTI. Lle
OCHOBHA BIJIMIHHICTH IIIOJI0 BPETYJIIOBAHHS OCKAp)KEHHS PIIICHb 3arajlbHUX
300piB TOBAPUCTB KaIliTaxiB, TOMY IO TOJBCHKUI 3aKOHO/ABEIlh TIepeadadae
y nonoxkeHHi § 3 ¢T. 252 KTT Ta § 2 cT. 425 KTT cTpoku 1Mo30BHOI JaBHOCTI.
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Jlo mo30BY TIpO BHU3HAHHS HEIIMCHOCTI PIIICHHS 3arajbHUX 300piB MOX-
Ha BiHECTH pimieHHs AnensiiiiHoro cyny y Bapmagi Big 21 gepBuas 2000
p. [15]. Y BuCHOBKY pillleHHsI Cy/ MIAKPECIUB, 1110 MPABOBUH 1HCTUTYT JaB-
HOCTI 3aCTOCOBYETbHCS JIMIIE O MAaifHOBUX BUMOT. /{0 TOTO X BiH Bi/JI3HA4YMB,
10 3aKOHHY CHJIy HE BTpAuyaroTh I[i BUMOTH IIOI0 BU3HAHHS HAsSBHOCTI abo
BIJICYTHOCTI MPAaBOBIIHOCHH, sIKi IpyHTYIOThCS Ha cT. 189 LK ITonsmi. Ile
HE 3HAYUTh HATOMICTb, III0 BUMOTH, SIKMX miacTaBoro € cT. 189 LK IToapmi,
MOXYTh OyTH BUCYHYTI O€3CTPOKOBO, TOMY IIO MEPEIyMOBOIO MYCHUTH OyTH
npaBoBuid iHTepec. Ciia 3a3HAYUTH, 10 Y pa3i MPUHHATTS PIIICHHS 3arajib-
HUMH 300paMu, SIKe Cymnepeunso OW 3aKoHY, NMPAaBOBHM 1HTEpEC Yy IMUTaHHI
npes’ IBJICHHS TI030BY Y CY/l Ma€ KOJKEH 4JjieH KoomeparuBy [16, c. 35]. Box-
Houac Tpebda MiKPECINUTH, 1110 PIIICHHS CYAY, Y SIKOMY CTBEPIKY€ETHCS HEl1i-
CHICTB PIIICHHS 3arajJbHUX 300piB 200 Ha IMiJICTaB1 IKOTO KaCY€ThCs PIIICHHS
3arajlbHUX 300piB, Ma€ TMPABOBY CHITY JUIS YCIX YICHIB KOOIEPATHBY Ta yCiX
HOro Oprasis.

IV. 3akir04Hi mos10KeHHS

[IpoGnemaruka pimieHb, sSKi MPUUMAIOTLCS 3arajJbHUMU 300pamMu y He-
MPaBUIILHUMN CIIOCIO, € TPEIMETOM JOKTPUHAIBHHUX CIIOPIB y TOJILCHKIH JTiTE-
patypi. 3aKpiIuIeH] MOJIBCHKUM 3aKOHOJABIIEM BiAMIHHOCTI, SIKi CTOCYIOThCS
CTPOKIB Ta MEPEIyMOB MO30BIB MIPO CKACYBAaHHS PIIIEHHS Ta TaKOX BU3HAH-
HS HEIIWCHOCTI PillIeHHS 3arajbHUX 300piB, CJIiJ] BU3HATH OOTPYHTOBAaHUMH
Ta JOLIbHUMU. BaxIIMBICTh Ta MpeAMET MPUHHATOTO 3arallbHUMHU 300pamMu
pimeHHs OyayTh IeTepMiHyBaTH BUOIp MPaBUILHOTO MO30BY JIETITUMOBAHUM
Cy0’EKTOM.

He Buknukae cymMHiBIB, II0 OJbCHKUN 3aKOHOAABEIb MYCUTh MOCTIHHO
CJTITyBaTH 3MiHaM, sIKi BiJOyBalOThCs HE TUTBKHU Ha IEPKAaBHOMY, aJIe TAKOXK Ha
€BPOMNENHCHKOMY PUHKY Ta MOCIIIOBHO a/1alITOBYBaTH peryntoBanHs. Ha moro
TYMKY, 3aKOHOZABYUM 3MiHaM TpeOa MiJgaTu MepeayMOBH OCKap>KEHHS pi-
IIeHb IIISXOM MO030BY NP0 CKAaCyBaHHsI PIllIEHHS 3arajibHUX 300piB. 3TiAHO 3
KOHCTpYKIIi€to nependaueHoro y Kogekci ToproBux TOBapucTB, JOTTUHUMN CTIO-
JIY9HHK «a00» MOBUHEH OyTH 3aMIHCHHH CITOJIyYHUKOM «Ta (ogHOYacHO)». Lle
JO3BOJIUTH 1HAKIIE cpOpPMYBaTH MiJICTABU MO30BY MPO CKACYBAaHHS PIllICHHS
3arajabHUX 300piB, TOMY IO JOTPUMAHHS JIMIIE OJHIET 13 YOTHPHOX Mepeay-
MOB 3[1a€ThCSI HEOCTATHIM, 100 Tpe/’ IBUTH M030B y cya. KymynsTuBHe Bu-
KOHAHHS JIBOX NIEPETYMOB, sIKi1 OyJIi O TTOMIIIIeHI TTOJIbCHKUM 3aKOHOIABIIEM Y
IIB1 TPYTIH, SIK 11e OyJI0 repeadadeHo y BUMIAIKy TOBAPUCTB KariTaliB, 31a€ThCs
JOLUTFHUM TaKOX Y BHUIAJKy OCKap>KEeHHS pillIeHb 3arajibHUX 300piB KOOIe-
paTuBiB.
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Kaba M. Oxpemi npodiiemMn 0cKapKeHHsl pPillieHHs 3arajbHUX 300piB 4Je-

HiB KOOIIEpPaTHBY y N0JIbCHKOMY IIPaBi

Lle mocmimKeHHs pO3KPHBA€e MPOOIEMATHKY OCKAPKEHHsI PillleHb 3araabHuUX 300-
piB WieHiB KooreparuBy y npasi PecrryOumiku [lonpma. Y crarti Oynu mpoaHaizoBaHi

JIBa BHJIM TI030BIB, 33 JOIIOMOTO0 SIKHX MOXJIMBE OCKap)KEHHSI PIillIeHHS 3arajbHuX
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300piB WICHIB KOOIIEPATHBY, a CaMe: TI030B IPO CKACYBaHHS PILIEHHS Ta MI030B PO
BH3HAHHS HEMIMCHOCTI pineHHs. Tpeba miaKpecauTH, o OCHOBHA (opMa ITUX JBOX
IHCTHUTYTIB, BUKJIaaeHa y cT. 42 3axony [loipmii nmpo koonepaTriBHE MPaBo, IIEBHOIO
MIpO0 BIiJIPI3HSETHCS BiJl BPETYIIOBaHHS OCKap)KEHHS pillleHb 3arajbHUX 300piB
TOBAapUCTB 00’ €JHAHB KalliTaliB. TaKUM YWHOM, TOJIOBHOIO METOIO CTATTi € BUCBIT-
JICHHS] HAaWBAKITUBINIMX BiJIMIHHOCTEH HE TIJIBKU MiXK TT030BOM TIPO CKaCyBaHHS pi-
IIEHHS Ta TI030BOM PO BU3HAHHS HEIIMCHOCTI PIMICHHS, a TAKOXK IepeayMOBaMH i
CTPOKaMH JUTS TIOJAHHS ITO30BHUX 3asIB, aJIe H Mi’K OCKapKEHHSM DillleHb 3arajJbHUX
300piB WIEHIB KOOIIEPATUBY Ta OCKapKEHHSIM PillleHb 3arajbHUX 300piB TOBapHCTB
00’eqHAaHb KaIliTajliB.

KuarouoBi coBa: pimeHHs 3arajibHUX 300piB WIEHIB KOOIEPATHBY, MTO30B TIPO
CKaCyBaHHS PIILICHHS, T030B PO BU3HAHHS HEIIMCHOCTI PillICHHS, TOJILChKA pery-
JIALSA

Zaba M. Selected issues on challenging a resolution of the general meeting of
cooperative members under Polish law

This paper deals with the issues related to challenging resolutions of the gen-
eral meeting of cooperative members under Polish law. Two types of actions that
are action for annulment of resolution and action for declaration of invalidity of res-
olution were analyzed in this paper. It should be emphasized that the main form of
these two legal institutions, which are regulated in Art. 42 of the Polish Cooperative
Act, to some extent differs from the regulation of challenging resolutions of share-
holders’ meeting in companies. According to that the primary aim of this paper was
to present the most important difference not only between action for annulment of
resolution and action for declaration of invalidity of resolution and premises or terms
for bringing these actions, but between challenging resolutions of the general meeting
of cooperative and challenging resolutions of the shareholders’ meeting of companies
as well.

Keywords: resolution of the general meeting of cooperative, action for an-
nulment of resolution, action for declaration of invalidity of resolution, Polish regu-
lation
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AKTyaJIbHICTh 10CiIzKeHHA. 3aKOHOIABCTBO YKPATHU MPOTATOM OCTaH-
HIX JIBaJISATH POKIB MPOXOAUJIO €Tal aKTUBHOTO (pOpMyBaHHS Ta HAMpaIlio-
BaHHS JIOKTPUHAIBHUX 1 MPAKTUYHHUX IMOJIOKEHb IOMO0 JiSUTBHOCTI MIANPH-
€MHULBKUAX IOPUANYHHUX 0C10 MPUBATHOTO NpaBa. BkazaHi yTBOPEHHS IIIKOM
MPUPOAHO ONMHUIIMCS B EHIIIEHTP] 3aKOHOAABYMX IPOLECIB 3 OISy Ha Te,
10 BOHU € e(DEeKTUBHUM IHCTPYMEHTOM PO3BHUTKY Oi3HECY Y JIeprKaBi Ta mOpo-
JOKEHHSIM PUHKOBOI €KOHOMIKH. [IpoTe CTpiMKICTh CTBOPEHHSI 3aKOHOIABUOL
OCHOBH JIISUTBHOCTI TOCII/PKYBAaHUX HAMU IOPUIMYHUX 0Ci0 3yMOBHIIA, B KiH-
LIEBOMY pE3yibTaTi, IEeBHE BIIXOKEHHS MPAKTUKU BiJ HAYKOBOI JOKTPHUHHU.
Taka cutyaliss CpuuMHEHA TaKOXK (AKTOpPOM CrHenr(iku MpaBOBOTO pery-
JIOBaHHSA MiIIPUEMHHULIBKUX IOPUIUYHUX 0Ci0 MPUBATHOTO MpaBa B YKpaiHi,
10 BiOOpaXaeThCsl y HABHOCTI JIBOX KOAM(DIKOBAHWX HOPMATHBHUX aKTiB
— [uBinpHOTO Ta ['OCTIONAPCHKOTO KOMIEKCIB YKpaiHH, sIKI BCTAHOBIIIOKOTH Pi3-
Hi CUCTEMH IOPUIMYHUX OCIO MpHUBAaTHOrO mpaBa. ToMy Ha ChOTOAHI OJHUM
13 OCHOBHUM 3aBJiaHb y c(epi cucrtemarusaiii YMHHOTO 3aKOHOIABCTBA € BU-
pilIEHHS MUTAHHS 1100 MEPEeNiKy ICHYIOUMX OpraHi3auiiHo-paBoBUX (Hopm
JOCTIKYBaHUX IOPUAMYHHUX OCi0, a TakoX BiAOOpY 13 BEIMUYE3HOI KIITBKOCTI
iX BHIIB THIX, sIKi JIMCHO BIAMOBITAIOTH MapaMeTpaM OKPEeMOi OpraHi3ailii-
HO-TIPaBOBOI (hopMHU.

HOpunnuna ocoba sik cy0’€KT MpaBOBHUX BiHOCHH Oyia MPEIMETOM J0-
CJII/DKEHb TAKUX BIJOMHUX YYEHHX Yy Tally3l UMBLIBHOTO, TOCIOAAPCHKOTO U
arpapnoro mpasa, sk: C. C. Anekcees, T. B. bognap, /. B. bo6poga, B. L.
Bopucosa, C. H. Bparycs, B. A. Bacunbea, O. M. Binnuk, B. I1. ['pu6anos,
L. I1. IT'pemnikoB, O. B. I3epa, A. C. [Josrepr, 1. B. XXuninkona, I. C. Kanzada-
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poga, O. P. Ki6enko, H. B. Kosnosa, B. M. Koccak, O. B. KoxaHnoscrka, B. M.
Kpasuyk, H. C. Ky3uenona, I. M. Kyuepenko, B. B. Jlanites, B. B. JIyup, P. A.
Maiinanuk, /I. I. Meiiep, B. JI. [Ipumak, B. M. CeniBanos, 1. A. CeniBaHoBa,
B. I. Cemuuk, 1. B. Cnacut6o-®areena, P. O. Creanuyk, H. 1. Tutona, €. O.
Xaputonos, O. [. Xapuronosa, 1. M. lllepuenko, FO. C. [llemmryuenko, I. ®.
[epmenesuy, P. b. lumka, B. C. [llep6una, O. B. [llepbuna, B. 3. Axuyk Ta
a1, [Tpo6iaemamu GyHKITIOHYBaHHS FOPUINIHUX O0CI0 3aiiMaIIMCSI TAKOXK TaK1
MPOBIIHI pocikichki yueHi, ak: J[. B. Jlomakin, O. A. Cepoga, 0. H. CanpHiko-
Ba, A. A. MocuHn, A. A. Ky3emunos, H. C. Kapxasuna, P. A. FOnycoB Ta iHi.

[ToTpiOHO 3ayBa)KUTH, IO THCTUTYT MAMPUEMHUILIBKUX IOPUIUIHUX OCI0
MIPUBATHOTO MpaBa B CyYaCHUX COLIabHO-E€KOHOMIYHHMX YMOBaX XapakTepu-
3YEThCSI HAJ3BUYAHO BUCOKUM PIBHEM JMHAMIYHOCTI, @ TOMY aKTyaJbHICTh
HOro AOCTIIKEHHS KOJJHUM YMHOM HE 3MEHIIYeThCcsl. METOI0 IaHOo1 CTaTTi €
BUSIBIICHHS] KOHCTUTYTUBHUX O3HAK MiAMPUEMHULIBKUX IOPUINYHUX 0Ci0 mpu-
BaTHOTO TIpaBa, a TAKOX BiIOIp 13 ICHYIOUMX BHIIB IOPUAMYHHX OCI0 THX i3
HUX, 5K M BIIMOBITAIOTH 1 K1 BIATIOBITHO JI0 ICHYIOUMX y HayIll po3po0oK €
OKPEMHUMH OpraHi3aIliiHO-IPaBOBUMH (OPMaMH.

Buxnan marepiaay. HasBHICTh B 3aKOHOIABCTBI YKpaiHM JBOX KOIH-
(hiKOBaHMX aKTiB 13 PI3HUMH CHCTEMaMH IOPUIUYHUX OCI0, y MOeaHAHHI 13
ICHYIOUUMH YWCJICHHUMHU CHEI[ialbHUMHU HOPMAaTUBHUMH aKTaMU, 3yMOBIIOE
HasBHY B Teopii Ta MpakTHIll NoTpedy 3’ ICyBaHHS KOJla FOPUANYHUX OCI0, SKi
HaJeXaTh J10 MiANPUEMHUILIBKUX.

OcHoBHMM KOIM(IKOBAHUM HOPMATHBHO-IIPABOBUM aKTOM, SIKUW BHCTY-
Ma€e perysiTOpoOM AiSUTBHOCTI FOPUINIHUX O0CIO TpUBaTHOTO TpaBa € [{uBiib-
HuM Kojekc Ykpainu (mani — LK Ykpainu), BiAnoBigHO 10 CT. 83 sIKOTO FOpH-
JTUYHI 0COOM MOXYTh CTBOPIOBATHCA Y (DOpPMI TOBApUCTB, YCTAHOB Ta B 1HIIMX
(hopmax, BCTAaHOBJIEHUX 3aKOHOM. 3aaBanoch Om, monoxeHHs LK Vkpainu
PEryIIoI0Th MPaBOBUM CTATyC JHILE MiANPUEMHUIILKUX TOBAPUCTB, BUYEPII-
HUU TepestiK SKUX MOAaHo y CT. 84 (1€ TocronapchKi ToBapUCTBa 1 BUPOOHH-
4i koorepaTuBu). Y Tou ke vac, cT. 83 1K Vkpainu Bkasye, 1o oopuandHi
0CO0M MOXKYTh CTBOPIOBATHUCS HE JUIIe y (OpMi TOBAPHUCTB Ta YCTAHOB, a i B
iHmUX (Gopmax, BCTAaHOBJICHUX 3aKOHOM. | cripaBii, iCHYIOTH iHIIN OpraHiza-
IHHO-TIPaBOBl (hOPMHU TIATPUEMHHUIIBKUX FOPHINYHUX OCI0, CTBOPEHI B pe-
3yAbTaT 1HIIATUBHOTO BOJICBUSBICHHS 3aCHOBHHKIB HA OCHOBI YCTaHOBUMX
JTOKYMEHTIB. Takoro poay OPHANYHI OCOOHM € 3a CBOEIO MPUPOIOIO TiIPH-
€MHHUIIbKUMU IOPUIUNYHUMH 0cO0aMu MpUBaTHOTO mpasa. Ciii moroguTucs 13
HAyKOBIISIMH, SIKI HaroJjouyoTs Ha Tomy, o LK Ykpainu He BcTaHOBUB BU-
YEepITHOTO MepesiKy IOpUANYHUX 0ci0, a BIATaK BOHU MOXYTh CTBOPIOBATUCS
Ha MmiJicTaBi Ta y popmax, nependadeHruX OKpeMuMu 3akoHaMu. J1o cTBOpeHHS
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Ta MISTTBHOCTI TaKUX IOPUIUIHUX 0C10 MarOTh CyOCHIIapHO 3aCTOCOBYBATUCS
nonokeHHs 11K Ykpainu ¢cTocoBHO 1HCTUTYTY ropuandHux ocio [1, c. 138].

Jlo «iHmux Gopm, BCTAHOBICHUX 3aKOHOM» HaJleKaTh, 30KpeMa, MiAnpu-
emctBa, niependadeni 'K Vipainu. Sk migkpecmtoe 1. B. Cmacu6o-®areena,
BpaxoByrouu Te, 1m0 'K Ykpainu He miaTpumye 3anpononoBanuii [IK Ykpainu
PO3MOALT IOPUANYHUX 0CI0 Ha 0coOM MyOIIYHOTO Ta MPUBATHOTO TpaBa 1 HE
BUXOIUTH 13 BIIMIHHOCTEH OpraHi3aiiiHo-IpaBoBUX (Gopm 1mux cy0’€kTiB, a
MICTUTB @0COJIFOTHO 1HIIMH MiAX1d 10 [IbOTO MUTaHHS, CKiIagHo 3icTaButu LIK
1 'K Ykpainu B Tomy, sIKi iHIII OpraHi3aliiHO-TIPaBoOBi (HOPMH IOPUIUIHHX
0ci0 Bce X iICHYIOTh [2, €.66].

Cepen ropuandHuX 0ci0, SKi 32 CBOEIO MPHUPOIOI0 HAJISKaTh 10 MiIIPH-
€MHHIIBKUX IOPUIUYHUX 0Ci0 MPUBATHOTO MpaBa, B MEPILy Yepry, Ciij BKa-
3atu Ha niependadeni cT. 63 'K Ykpainu kopnopaTuBHI Ta YHITapHI IPHUBATHI
MITPUEMCTBA.

[TuTanHs npo Te, YU € BOHU OKPEMOIO OpTaHi3alliifHO-IIPaBOBOO POPMOIO
CTaBHUTh y CBOiX gocmimkeHHsax [. B. Cmacubo-®dareeBa, Ha TyMKY SKO1 HE
Bci knacudikartii, 3anpornoHoBaHi B 'K Ykpainu, HagaroTh MOXKIJIMBICTE CTBEP-
JOKYBATH TIPO ICHYBAHHS 1HIIUX OPTaHi3alliiHO-TIPABOBUX (HOPM IOPUIUIHHUX
oci6. HeMae >xomHuX MiJIcTaB BBa)KaTH, 110 Takow (Gopmoro Oyne yHiTapHe
1 KOpIIOpaTUBHE MiANPHEMCTBO, a00 OpeHHE, a00 1HO3EMHE MiANPUEMCTBO,
MiITPUEMCTBO 3 IHO3EMHUMHU 1HBECTHUIIISIMH Ta AesKi iHII. BCi BOHM 3a CBOEIO
MIPaBOBOIO MPUPOJIOI0 MOXKYTh OyTH BIJIHECEHI JI0 OJHIET 3 TBOX BHJIIB Opra-
Hi3aIiitHO-paBoBHUX (HOPM FOPUANIHUX 0Ci0 3rigHO 31 cT. 83 LK Vkpainu [2,
c.66]. 3 morsAay IOPUIUYHOI TEXHIKKA caMe TaK BOHO 1 Mayio Ou OyTu. I Hay-
KOBEIIb 3alpOoNOHyBaJla TAKUM YUHOM BHXiJ 13 MACTKU «O€3CHCTEMHOCTI» y
oprasizarifHo-mpaBoBHUX (HopMax JOCITIHKYBAHUX IOPUAUIHHUX OCIO.

Jl51g neTanbHOTO aHami3y CIiBBIIHOIICHHS TOBAPUCTB Ta KOPIIOPATUBHUX
1 YHITQpHUX TIANPUEMCTB 3BepHEMOCs 10 aHamizy HopM 'K VYkpainu, Bina-
MOBIIHO JI0 SIKMX KOPIIOPATUBHE MiJMPHEMCTBO YTBOPIOETHCS, K MPaBUIIO,
JIBOMa a0 O1TbIIIEe 3aCHOBHUKAMH 32 iX CIIUIBHUM PIIICHHSIM (JJOTOBOPOM), JTi€
Ha OCHOBI1 00’ €THaHHsI MaifHa Ta/a0o M ANMPUEMHHUIIBKOT Y1 TPYAOBOI AiSITHHO-
CTi 3aCHOBHHMKIB (YYaCHHUKIB), iX CIIJILHOTO YIIPABJIiHHS CIIpaBaMH, Ha OCHOBI
KOPIOPATUBHUX IPaB, Y TOMY YHUCIIi, Yepe3 OpraHu, [0 HUMHU CTBOPIOIOTHCS,
y4acTi 3aCHOBHHUKIB y PO3IOLII TOXOIB Ta PU3UKIB MiIMTPHUEMCTBA.

Ax 6aunmo, 'K Vkpainu 3acTocoBye ile 0JHE CUCTEMOYTBOPIOIOYE I10-
HSTTS — KKOPIIOPATHUBHE MIAMPUEMCTBOY 1 BIIHOCUTH J0 TAKOTO POy IOPUANY-
HUX 0Ci0 KOOIepaTHuBH, TOCIIOAAPCHKI TOBAPUCTBA, a TAKOXK 1HIII TATIPHUEM-
CTBa, B TOMY YHMCJIi 3aCHOBaH1 Ha MPUBATHIN BIACHOCTI JABOX a00 OubIie 0cio.
3a CBO€IO MPABOBOIO MPUPOAOIO0 MOHSTTS «KOPIIOPATUBHE MiIPUEMCTBO» Ta
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«M1AMPUEMHHUIIBKE TOBAPUCTBO» HAKIIAJAIOTHCS OIHE HA OJIHE, MAalO4H, MIPOTE,
onHy ictotHy BimMiHHICTE: 'K Ykpainu, Ha Bigminy Bix LIK Ykpainu, Bu3Ha-
Yyae HeBUUEPIHICTh MepeiKy KOPIOPaTUBHUX MiAMPUEMCTB, MiAKPECIIOI0UH,
10 0 HUX HaJIeKaTh TaKOXK «IHIII MiAMPHUEMCTBA, B TOMY YHCIIi 3aCHOBAHI Ha
MPUBATHIN BJIACHOCTI ABOX a00 OLIbIIIE 0Ci0».

SIKIO HEeBPEryNbOBaHICTh KOPIOPATUBHUX MiAnpueMcTB HOpMamu 'K
VYKpaiHu Ha NPaKTULll He BUKJIMKA€E CYyTTEBUX TPYIHOLIIB y 3B S3KY 13 HAJIEK-
HUM BU3HAYEHHSAM CTaTyCy MiANPUEMHUIILKUX TOBAPUCTB, SIKI «BIUCYIOTHCS»
y 1€ IOHATTS, TO CUTYallis 13 YHITAPHUMU MPUBATHUMH MiITPUEMCTBAMU, Ha
Hally AyMKY, € ACII0 CKJIaTHIIIOKO.

VYHiTapHE MiANPUEMCTBO CTBOPIOETHCS OJHUM 3aCHOBHUKOM, SIKUW BUI-
JIsi€e HEOOX1IHE /IS TOTO MaitHO, (hOpMYy€E BIATIOBIAHO 10 3aKOHY CTaTyTHUH Ka-
IiTaJI, He OIJICHUI Ha YacTKH (T1ai), 3aTBEPHKYE CTATyT, PO3MOIIISAE JOXOIH,
Oe3nocepeHpO a00 yepe3 KepiBHUKA, SIKUA MPU3HAYAETHCS (0OMPaEThCs) 3a-
CHOB-HUKOM (HAIJII0BOIO PaJ0I0 TAaKOTo MiANPUEMCTBA Y pa3i I yTBOPEHH),
Kepye MiANpUueEMCTBOM 1 hopMye HOTo TPYIOBUI KOJIEKTHB Ha 3acaiax TPyAo-
BOTO HaliMy, BUPIIIy€ MMMTAHHS peopraHi3allii Ta JikBigaIii miampuemMcTBa (4.
4 ct. 63) [3]. 'K Ykpaiau mpaBoBHUI cTaTyC TaKoOTo IMANPUEMCTBA HE BpPETY-
JLOBYE, a 3BEPHYTHCS /10 1HIIUX MPABOBUX aKTIB HEMAE MOXKIIUBOCTI, OCKLIb-
KM Taka OpraHizalliiiHo-mpaBoBa ¢opma He HAJIEKUTh 32 CBOEIO MPABOBOIO
MIPUPOIOIO 10 YKOJHOI 13 OpraHi3aIiiHO-TPaBOBUX (POPM MiAMTPHEMHHUIILKIX
TOBapuCTB, nependadennx LIK Ykpainu. B pe3ynbrari cTBOpMiacs cutyarlis,
3a KO yHITapHE MANMPUEMCTBO (aKTHUHO «BHIAIO» 13 C(hepu MPaBOBOTO Pe-
TYJIIOBaHHS MiAMPUEMHULIBKUX IOPUANYHUX 0C10 MPUBATHOTO MpaBa.

[ToBepTarounce 10 mpodiemu TpakTyBaHHs 3MmicTy cT. 83 LK Ykpainu, ce-
pen «HIUX GopM, BCTAaHOBJICHUX 3aKOHOM) CJIiJl BHOKPEMHUTH 1I11€ OJIUH CET-
MEHT ITiINPHEMHULBKAX IOPUINYHAX OCi0 MPUBATHOTO Npapa. MeThes 1mpo
Ti X Oprasi3aniiHO-TIpaBoBi (popmMu, MPaBOBUI CTATyC SKUX BCTAHOBJICHHUM
CHeliaJlbHUMHA HOPMAaTHUBHO-IIPABOBUMHU aKTaMH (HAIpPHKIIAJ, KOPHIOPATHUBHI
1HBeCTHIIIHHI (hOHU, PEepMEPChKi TOCIIONAPCTBA, HAYKOBI TTAPKU Ta 1HIII).

BuknaneHi noiaoeHHs JO3BOJSIOTh CTABUTH MUTAHHSA PO T€, HACKUIBKH
00’€KTUBHOIO Ta TAaKO0, SKa BIAMOBIZAE AIHCHOCTI, € 3aaekiapoBana y 11K
VYKpaiHu «BUYEPITHICTHY MEPEITIKY MANMPUEMHUIIBKUAX IOPUIUIHUX OCI0 TIpH-
BaTHOTO TIpaBa 1 YM BIJIMOBI/Ia€ BOHA OTpeOaM CydyaCHUX peaTiid.

OxkpecneHa cuTyarlisi BioOpa)kaeThbCs BIAMOBIAHUM 4YWHOM Yy JleprkaB-
Homy kiacudikaropi JIK 002:2004 «Knacudikaris opranizaiiiHO-IpaBOBUX
dhopm rocmomaproBanHs» [4]. B mepeniky cy0’€KTiB rocrofaproBaHHS Kiia-
cudikaTop BU3HA4Ya€ KOPMOpPATHBHE Ta YHITApHE MiJNPHEMCTBO, YCTAaHOBY,
00’ eTHAHHS MAMPUEMCTB, aCOIIOBaHI MANMPUEMCTBA, OJHAK TEPMIH «TOBa-
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PUCTBO» HE BHUKOPHCTOBYE, 3a3HAYalOud B IMOJAJBIIOMY JIMIIE HA MOHSTTA
rOCTOAaPChKUX TOBAPHUCTB Ta HA X OKPEMi OpraHi3alliifHo-TIpaBoBi GopMu (II.
3.2.). Bkazanmii knacudikatop HE BpaxoBy€ MOKTpUHAIBHY KoHmemiito [[K
VYkpainu, rpyHTYIOUHCh Juiie Ha nojoxkeHHsx 'K Ykpainu. ¥ itoro Hopmax
BUKOPHCTOBY€ETHCSA 3arajbHe POJOBE MOHATTS «KOOIIEPATUBY», OJTHAK B TIEpeJIi-
Ky TaKUX OpraHi3amiifHo-paBoBUX (POPM HE MICTUTHCS IUTHHA PsIT KOOTIEPaTH-
BIB, TAKUX SIK: CaJIIBHUYI, )KUTJIOBO-OY/IIBEJIbHI, JauHi, Tapa’kHi TOIIIO.

Amnani3 [IepxaBHOTO KiTacudikaropa 1a€ MOKIUBICTh 3pOOUTH BUCHOBOK,
10 BiH BUKOHYBATH CBOE MPU3HAYEHHS SIK OplEHTHpA ISl BeAeHHS €IUHOTO
JIEP’KaBHOTO PEECTPY FOPUIUYHUX 0Ci0 Ta Pi3MUHUX OCIO-TTAMPUEMITIB Ta TPO-
MaJicbkux GopMyBaHb, He 37aTeH. HaBmaku, o3HallOMIIEHHS 13 Or0 3MiCTOM
IPU3BOIUTH A0 a0COIIOTHOTO MM030aBICHHS PO3YMIHHS CUCTEMU IOPUINYHUX
oci0, nmependaueHUX YMHHUM 3aKOHOJABCTBOM. BBaxkaemo, 110 #oro mosno-
YKCHHsI TIOBHHHI 0a3yBaTHCs Ha €JIEMEHTax, 1110 BUKOHYIOTh CUCTEMOYTBOPIO-
104l (DYHKIIIT: Ha IOHATTSAX POAOBOTO XapaKTepy, 0 KOHKPETU3YyBATUMYThCS
B OKpPEMHX OpraHizamiiiHO-paBoBUX (GopMmax OpuaudHuX oci6. Peamizarris
BKa3aHOTO 3aBJaHHS NMOBUHHA, B MEPIILY Yepry, IPyHTyBaTHCs Ha YiTKOMY O[I-
HO3HAYHOMY YSIBJIICHHI MPO T€, K1 MPaBOB1 O3HAKH BU3HAYAIOTh HAJICKHICTD
IOPUAMYHOT 0COOU MPUBATHOTO IpaBa /10 MiANPHUEMHUIIBKOT.

BinmnoBiap Ha 11e MTUTaHHS 3HAXOAUTHCS Y TUIOMIMHI MEXaH13My CTBOPEHHS
IOpUIUIHOT 0COOM Ta popMyBaHHS MK 3aCHOBHUKOM (YYaCHHUKOM) FOPUINY-
HOT 0COOM 1 FOPUIUIHOIO 0COOO0K0 0COOIMBOTO MPABOBOTO 3B’SI3Ky MaifHOBO-
TO XapakTepy, IKUW MpUTaMaHHUM IS yciX 0e3 BUHATKY MiIIPUEMHHUIIBKUX
IOPUAMYHUX 0Ci0 MPUBATHOTO MpaBa. B Teopii KopmopaTuBHOTO MpaBa TaKHii
3B’SI30K BU3HAYAIOTh K BIACTUBHUI MJIs1 KOPIOPATUBHUX OPUIUYHHUX OCiO.
3okpema, B. A. BacunbeBa Harojomrye Ha TOMY, 1110 MO>KHAa KOHCTaTyBaTH ic-
HYBaHHS MOCTIHHOTO OCOOJHMBOTO CYCIUJIBHOTO 3B’S3KYy MK 3aCHOBHHKOM 1
IOPUAMYHOIO 0CO000, JIsl TO3HAYEHHS SIKOTO 1 3aCTOCOBYETHCS TEPMIH «KOP-
nopatuBHe mpaBo». OpraHizauiifHo-npaBoBa ¢opmMa CTBOPEHOI IOPUAHYHOT
ocobu He Oyze BIIMBaTy Ha (PakT iCHYBaHHS KOPIIOPATUBHOTO 3B’ S3KY, a TLIb-
K1 Oy/ie BU3HAYaTH 3MICT KOPIMOPATUBHUX MPaB TOTO UM 1HILIOTO Cy0’€KTa KOp-
MOPAaTUBHMUX BITHOCHH [5, ¢.11]. AKIICHTYIOUM yBary Ha MafHOBOMY acCTIEKTI
KOpPIIOpaTUBHUX TIpaB, B.A. BacunbeBOIO MiIKPECIIOETHCS, MO CYO’ €KTHBHI
KOPITIOPAaTHUBHI MpaBa, 00’ €KTUBYIOUNCH 1 HAIUIAIOUN CyO’ €KTa MEBHUMHU ITOB-
HOB)XCHHSIMH, BUCTYIIAIOTh Y 000POTI SIK IUTICHUH 00’ €KT, Ik MaifHOBE OJ1aro,
[0 Ma€ BapTicHY OMIHKY [5, ¢.10]. O3HaueHe TpakTyBaHHs crienu]iku Kop-
MOpPAaTUBHUX IOPUAWYHUX OCI0, HA HAIly TyMKY, 3aCIYTOBY€ Ha MOKJIAJACHHS
B OCHOBY JJIsl PO3YMIHHS IPUPOIHU MIANPUEMHHUIIBKUX IOPUIUIHUX OCIO MpH-
BaTHOTrO npasa. HaBegena o3naka, Ha tymky H.C. Ky3HenoBoi, po3risgaeTbes
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B SIKOCTI OJTHI€T 13 KBaTipikyrounx o3Hak ToBapucTB [6, ¢.10]. Came Bka3zaHa
obcraBuHa i1 cnonykana I. M. KyuepeHko 3poOUTH BUCHOBOK TIPO T€, M0 (ak-
TUYHO, YC1 BHJIM MIANPUEMCTB Ta 00’ €IHAHb MANMPUEMCTB MOXHA BiTHECTH
70 Takoi CHCTEMOYTBOPIOIOUOI OpraHizaliifHo-mpaBoBoi (GopMu K TOBapu-
ctBa [7, c.23].

BuknaneHi monoxeHHs AO3BOJSIOTH 3pOOUTH BUCHOBOK, IO B OCHOBI TO-
HATTS «I1ANPUEMHHIIbKA IOPUINYHA 0cO0a MPUBATHOTO MPaBay 3HAXOTUTHCS
03HaKa HassBHOCTI MpaBa PO3MOALTY MPUOYTKY MK ydacHUKaMH abo0 dJieHa-
MU IOpUAWYHOI ocoOu. BBaxkaemo, 110 BKa3aHa O3HAaKa BUAO3MIHIOE Tpak-
TYBaHHS MiJANPUEMHULIBKUX IOPUIMYHUX OCIO MPUBATHOTO MpaBa Ha OCHOBI
3aKOHOZABUOTO BU3HAYEHHS MIANPUEMHHUIIBKUX TOBAapHUCTB. 30KpeMa, cam
(hakT oTpuMaHHs TPUOYTKY IOPUIUIHOIO 0COO0I0 HE MOXKE OyTH MiAIPYHTIM
JUIS BiAHECEHHS ii 10 MIANPUEMHHIIBKOI, OCKIIBKU MOTpeOU CydyacHUX pea-
Tl BU3HAYAIOTh MOXKIIMBICTh OTPUMAaHHS MPHUOYTKY Oy/Ib-SKOIO IOPUIUIHOIO
0c00010, TaK caMo, K 1 pO3MOALT MPUOYTKY caM 1o co0i TaKOXK HE MOXKE BU-
3HAYaTH HAJICKHICTh IOPUAMYHOI OCOOHM JI0 IMiANPUEMHUIIBKOI. BimmosigHo,
B OCHOBI KOHCTHUTYTHUBHOTO KpPUTEPII0 HAJIEKHOCTI IOPUIUYHOI OCOOH N0
I IMTPUEMHHUIIBKOT 3HAXOAUTHCS i1 TpaBO PO3MOILIATH MPUOYTOK came MiX ii
ydacHuKaMu. [Ipu 1iboMy mpaBo yuacHuKa a0o0 4yjieHa Ha OTPUMaHHS 4acTu-
HU TIPpUOYTKY BiJ DSUTBHOCTI FOPHIMYHOT OCOOW BKIIFOUAE HE JIUIIE YACTHHY
pUOYTKY, SIKa MOYKE BUIUTAYYBATHUCS Ha ITiJICTaB1 PIIICHHS 3araJlbHUX 300piB
a00 yJacCHUKIB IOPUAMYHOI 0COOH, ajie i mpaBo Ha JIIKBIJaIliiHY KBOTY B pasi
JKBIAAIT FOPUIAYHOT 0COOH.

Takuii kpuTepiii Mae He JHIIE TEOPETUYHE 3HAUEHHS JJI BU3HAYCHHS
IOpUANYHOT 0cO0U SIK MIANPUEMHHIIBKOI, a i MPUKJIaJHE 3HAUYCHHS, TaK fK €
OCHOBOIO sl BUPILLICHHS] TUTaHHs BKJIIOUEHHS YU HE BKJIIOUEHHS ii 10 mepe-
JiKy cyO’eKTiB omofaTkyBaHHS. Ha OCHOBI BHKJIaIE€HOTO yIepIle 3amporno-
HOBaHO Ne(diHiIi0 yHIBepcaabHOI Kareropii «miANMpUEMHHIIbPKA FOPUINYHA
0co0a MpUBATHOTO MpaBay SIK FOPUIUIHOT 0COOM, sIKa JIi€ HA OCHOBI BITHOCHH
ydacTi abo WICHCTBA ii y4acHUKIB a00 YJICHIB 1 Ma€ TIPABO PO3MOILIATH MK
HUMU TIpUOYTOK. be3yMoBHO, 110 BCTaHOBJIEHA KOHCTUTYTHMBHA O3HAKa ITi[l-
MPUEMHULIBKUX IOPUINYHUX 0C10 OJHO3HAYHO HE BUYEPITY€ETHCS JIUILE TOCTIO-
JapCbKUMH TOBAPUCTBAMU 1 BUPOOHUYHMH KOOIIEPATUBAMHU, a TOMY CIIOHYKa€
710 BUPIIIEHHS illIe OJHOTO 3aBJIaHHS MPOBEICHHS TaK 3BAHOTO MOHITOPUHTY
YUHHOTO 3aKOHOJIABCTBA IIIO/I0 B1IOOPY 3-TIOMIX YHCJICHHUX BHUJIIB ICHYIOYHX
y HbOMY IOPHUIUYHUX OCI0 THX, SKI € OKPEeMHMH OpraHi3amiiHO-TPaBOBUMH
dhopmamu 1 THX, IKi CTBOPIOIOTHCS y (hOPMI TOCIIOAAPCHKUX TOBAPUCTB YH TO
BHUPOOHUYHX KOOTICPATHBIB.
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Po3kpuTTS BKa3aHOTO acmeKTy JOCIiKyBaHOT HAaMH POOJIeMaTHKH 3Ha-
XOJIUTHCS B TUIOIIMHI 3’SICYBaHHS 3MICTY MOHSTTS «OpraHi3alliifHO-IIpaBoBa
dbopmay. . 3MICT MOHATTS «OpraHi3aliiHO-TIpaBoBa (OpPMa» € JOKTPHUHAIIb-
HUM, CaM€ TOMY CTaB MOMYJISPHUM 00’ €KTOM AOCTIIKEHb AJI BITYUZHSIHUX
Ta 3apyOKHHUX IUBUTICTIB. 30KpeMa, yUeHi BBAXKAIOTh, III0 03HAYCHE TIOHSTTS
BiJIoOpakae: 0coOIMBOCTI TIpaBoBOro crarycy ropuaudHoi ocoou (C.E. XKu-
niHchkHR) [8, ¢. 94]; xapakTepucTtuky BHyTpinHiX BigHOoCcHH (K.}O. ToTheB)
[9, c. 62-67]; 3akpimieny HOpMaMH IIpaBa MOJIEb IOPUIUIHOT 0COOH, 110 BU-
3HavaeThes 11 ictorHuMu o3Hakamu (B.M. Kpauyk [10, ¢. 31]) Tomro. 3 1s0-
ro npuBoay .M. KydepeHko 3a3HadeHo, 110 OpraHi3alliiHo-TipaBoBa ¢opmMa
XapaKTEePHU3Y€ETHCSI CYKYITHICTIO B3a€MOTIOB 3aHUX 1 BCTAHOBJICHUX B 3aKOHI
O3HaK, SKa Ja€ MiJCTaBy y 30BHIIIHBOMY MPOsIBI BUPI3HATU OAMH BH] IOPH-
nu9gHOi ocoOu Bix iHmmoro [7, c. 18]. 3acTocoBytoun cuctemuuid maxina, K.O.
Koueprina ¢opMyitoe BU3HAYCHHsI OpTaHi3alliifHO-TPaBOBOI (OpMHU i IPH-
€MHHIIBKUX TOBApUCTB B SKOCTI CHUCTEMH YpPETryJlIbOBAaHUX y 3aKOHO/ABCTBI
TPHOX THIIIB BITHOCHH, a CaMe: BIJIHOCHH, III0 BUHUKAIOTh B CEPEAMHI Mif-
CUCTEMH «3aCHOBHHKIB/YYaCHUKIBY» MIXK 11 CHCTEMHO-CTPYKTYpPHUMHU €JIeMeH-
TaMd 3aCHOBHHMKAaMH/yYaCHHKaMH 3 MPUBOIY CTBOPEHHS, (DYHKI[IOHYBaHHS
Ta MPUIHHEHHS TOCHOAAPCHKOTO TOBApUCTBA AK OpraHizallii; BiIHOCHUH, 1110
BUHUKAIOTh B CEPEMHI MiJCUCTEMH «IOPHINYHA 0c00a» 3 MPUBOIY B3a€MO-
HOPSZIOK YIPABIIHHA; BIIHOCHH, 1110 BUHUKAIOTh MK Ha3BaHUMH ITiJICUCTE-
MaMU 3 MPHUBOAY (YHKIIOHYBaHHS Ta MPUIHUHEHHS TOCMOJAPCHKOTO TOBAPU-
CTBA, SIK IOPUIUYHOI 0COOM, BKIIFOUAIOYU MEKH 1 TIOPSJIOK BiJIIOBIIAIBLHOCTI
[11, c. 122]. Ha ocHOBI mpoaHa i30BaHUX KOHIICTIIIF MOXKEMO CTBEP/KYBa-
TH TIPO MPIOPUTETHICT Y BITYM3HAHIN JOKTPHUHI MMO3MIIT 100 TPAKTYBaHHS
oprasizariifHo-mpaBoBoi (OPMH B SIKOCTI KOMIUICKCY MPABOBUX IMapaMeTpiB,
K1 BU3HAYaIOTh OCOOIMBOCTI MPABOBOI0 CTaTycy IOpuandHoi ocodu. Came 3
03HAYCHOTO MM BUXOJMMO, MMPOBOISIYN Bepr(DiKaIliio 03HAK IOPUIUIHHX 0CI0
I0JI0 HAJICXKHOCTI 1X 10 OKPEMHUX OpraHi3aIliiHO-TIpaBoBUX (popm.

I crpaBni, OiIIBIIICT, O3HAYEHUX BHJIB IOPHIUYHUX OCIO, mepemodade-
HuX 'K Ykpainn HEMOXIHBO BiHECTH JI0 TIOHSTTS «OpTaHi3alliiiHO-TIPaBO-
BO1 (pOpMU» B CHJTY BIJICYTHOCTI Y HUX HAIPaIlbOBAaHUX CYy4aCHOI JOKTPHUHOIO
KOHCTUTYTUBHUX ii MpaBOBUX MapaMeTpiB. 30KpeMa, 1€ CTOCY€EThCS OLIbIIO-
CTi BUIB MiANPUEMCTB, 3anponoHoBanux ['K Ykpainu, ampke Hi mpeamer mi-
SITHOCTI Hi (hOpMa BJIACHOCTI Hi 1HIII MOAIOHOTO POy HEMPaBOBI KpHUTEpii
HE MOXKYTh BU3HAUaTH HAJIEXKHICTh 1X O OKPEMHX OpraHi3alliifHO-IPaBOBUX
(hopM. 3 11LOTO MPUBOY BAPTO TAKOXK BKA3aTH 1 HA TAKOTO 5K POy TBEPKCHHS
CTOCOBHO 00’eHaHb mianpueMcT, BusHaueHUX 'K Vkpainu, sKki, He 3Baka-
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toun Ha Te, mo ['K Vkpainu perymroe ix sik okpemi opraHizariifHO-paBoBi
(hopMH TOCIIONAPCHKOT AiSTILHOCTI, HE MOXKYTh OyTH BiTHECEHI O OKPEMHX
oprasizariifHo-nmpaBoBux GOpM MiAMTPUEMHUIIBKUX IOPUIUIHUX OCIO MpH-
BaTHOTO MpaBa, OCKUIBKH KOJAHUX OCOOJIMBHUX MPAaBOBUX XapaKTEPUCTHUK iX
CTaTyCy YMHHE 3aKOHO/ABCTBO He mnependayae. B 1boMy MUTaHHI BBa)KaeMO
3a MATPUMATH ICHYIOUY Y JIITepaTypl MO3UIIIIO0 MO0 HE HAJIEKHOCTI 00’ €e-
HaHb MiIMPUEMCTB 10 OKPEMHUX OpraHi3aliifHO-NpaBoBUX (HOPM IOPUIUIHHUX
oci0. 3okpema, y nocmimkenHi FO.M. FOpkeBuu oTpumasa cBiii pO3BUTOK Te3a
I.B. beiimyH mpo te, 1o Kopropaiiisi, KOHCOPIIiyM, KOHIIEPH, TPECT, CHHIUKAT
TOIIIO € EKOHOMIYHMUMHU KaTETOPisiMH, a HE OpTaHi3alliifHO-TIpaBOBUMHU (hopma-
MU 00’€/IHaHb IOPUAMYHHUX OCi0, a TOMY 1 HE TIOBMHHA ICHYBaTH 1 HE ICHY€
crienidika peryaroBaHHS iX MPaBoBOro cTarycy [12, ¢.134].

Binibpani y gociipkeHH1 OpraHi3amiifHo-1paBoBi GOpMHU i AITPHEMHHITb-
KHX IOpUIUYHHUX OCI0 MPUBATHOIO IMpaBa BU3HAYAIOTH MOTpPeOy 3’sCyBaHHS
MMATAHHS MICISl y iX CHCTeMI TaKMX BUIIB JOCIIIKYBAaHUX IOPUIUIHHUX OCI0,
SIK: KOPIIOPATHUBHI IHBECTHUIIIHHI (HOHU, OaHKH, CTPAXOBI KOMITaHii, JoMOapau
Toio. BianoBinb Ha BUKIAJEHE MUTAHHS BU3HA4a€ MOTpeOy 3BEPHEHHS N0
OJTHI€T 13 ICHYIOUMX IHTETpaliiHuX KiIacHQIKaIiil IPUANYHUX 0Ci0, 3TiIHO
13 KO0 y JOKTPUHI BUIUISIOTH OCHOBHI Ta IMOXIJHI OpraHi3aiiifHO-TpaBo-
Bi popmu. [Ipu 1bOMy, MPIOPUTETHOIO Yy HAYIll € KOHIICIIIIs, 3T1IHO 13 KOO
nmoxiHi a00 mMonudikoBaHi (K BOHM Ha3BaHi y mociimpkerHi [.B. bopucosa)
HE € OKPEMHUMH OpraHizaiiiHo-npaBoBumMu ¢popmamu. Sk 3a3naqae 1.B. bo-
pucoB, Moau(iKOBaHI OopraHi3amiifHO-paBoBl (HOPMH IOPUINYHUX OCIO BU-
HUKAaIOTh IUISIXOM BKJIIOYEHHS J0 CTPYKTYpHU OCHOBHHX €JEMEHTIB 0a30BHX
oprasizariifHo-mpaBoBUX (HOPM IOPUIUIHUX OCI0 T0MaTKOBUX, (DYHKITIOHAIb-
HUX MPABOBUX 3ac00iB, 10 BiIOMBAIOTH CIICIIaJIbHI BUMOTH JI0 BiAMOBITHUX
BHJIIB IOPUIUYHUX OCIO 3aJIe)KHO BiJl EKOHOMIKO-TIPABOBUX IHTEpECIB iX 3a-
CHOBHUKIB/y4acHUKIB [13, c. 9]. BinmoBigHo, MU MATPUMYEMO MO3HIIIIO yUe-
HUX, TTOB’s3aHy 13 THM, 10 MOAu(iKOBaHi (OPMHU IOPUANIHHUX 0CIO CTBOpPIO-
I0ThCS B MEKaX OCHOBHHUX OpraHi3aliifHO-PaBOBUX (GOPM MiATPUEMHHUIIBKUX
IOPUANYHUX OCI0 MPUBATHOTO MpaBa, OJHAK, MAIOTh CIELialbHUN MPAaBOBUI
CTaTyc, IO € HACIIKOM AISUTBHOCTI iX y cdepax, OB’ I3aHMUX 13 MyOJIYHUM
IHTEpPECOM.

BucnoBok. TakuM 4HMHOM, OCOOIUBOCTI PO3BUTKY YMHHOTO 3aKOHOJAB-
cTBa YKpaiHH MPHU3BENHU A0 PO3BUTKY Ta ICHYBaHHS TaKUX BUIIB IOPUIAUUHUX
0ci0, cTaTyc SIKMX BU3HAYA€THCS HASBHICTIO OCOOIMBHUX MPaBOBUX XapakKTe-
PHUCTHK, SIK1 BU3HAYAIOTh HAJIEXKHICTD 1X JI0 OKPEMHUX OpraHi3aliifHO-TPaBOBUX
dhopm, Hanmpukia, GepMepchKi TOCMONAPCTBA, HAYKOBI IMAPKH, MPUBATHI YHI-
TapHi MigIpueMcTBa. BUHUKHEHHS 03HAUEHUX OKPEMMX OpraHizaliiHo-mpa-
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BOBUX (OpPM MiJMPUEMHUIBKUX IOPUIUYHUX OCIO MPUBATHOTO MpaBa 3yMOB-

JeH1 00’ €KTUBHUMU BIUIMBAMU TEHJEHIHN 11070 30JMKEHHS PETYIIOBAaHHS Y

CBITI CTaTyCy IOPUIUIHHX 0Ci0, 110 € 00’ € THAHHSAMHU KaIliTajiB Ta IOPUIUIHUX

oci0, ki € 00’ eqHaHHAMHU 0Ci0. OCOOMMBOCTI iX MPABOBUX XapaKTEPUCTHK

BHU3HAUYAIOTh SKICHY BIIMIHHICTH iX BiJl TUX OpraHi3alliiHO-TIpaBOBUX (opM

IOpUINIHUX 0Ci0, siKi 6e3mocepenHpo BperyinboBaHi B LIK Vkpainu. Haganus

(hepMepchKUM TOCIOAPCTBAM, HAYKOBUM IMapKaM Ta MPUBATHUM YHITapHUM

HiANPUEMCTBAM CTaTyCy IOPUINYHOI 0COOU 3yMOBIEHE 00’ €KTUBHUMHU (hak-

TOpaMH — HasBHICTIO MAaWHOBOI BIJJOKPEMIJICHOCTI MK FOPHIUYHOIO 0CO00I0

Ta i yyacCHUKaMHu, 1110 JO3BOJISi€ 3MEHIITUTH PU3HMK BTPAT MiJ Yac 3A1HCHEHHS

HiANPUEMHUIIBKOI TisTbHOCTI. BUKiazeHe Bu3Hauae noTpely ynopsaKyBaHHS

THX 13 ICHYIOUUX IOPUAUYHHX OCI0, K1 3TiAHO 13 JOKTPUHOIK, HAJIEKATh J0

MOBHOITIHHUX OpPTaHi3alliiHO-IPaBOBUX (OPM B €UHY CHUCTEMY MiATPHUEM-
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3eqicko A. B. Opranizauiiino-npasosi ¢gopmMu miinNpUEMHULIBKUX IOPUIANY-
HMX 0Ci0 NpUBaTHOIO Npasa.

BcTanoBieHo, 1110 B OCHOBI KaTeropii «minprueMHHIBKA IOpHIMIHA 0co0a TpH-
BaTHOTO TpaBa» 3HAXOIUTHCS O3HAKA HASBHOCTI IpaBa PO3IOIUTY MPHOYTKY MiX
ydJacHHKaMH a00 4ieHaMu IopuIndHoi ocobu. Lle € criemianpHa 03Haka JOCIHiIKyBa-
HUX I0puAnIHUX 0oci0. [Tpn mpomy mpaBo ydyacHuKa abo 4ieHa Ha OTPUMAaHHS YacTH-
HU TIPUOYTKY BiJ{ TiSTIFHOCTI IOPUINYHOI 0COOH BKITIOYAE HE JTUIIE YACTHHY MTPHOYT-
KY, AKa MOYKEe BHUIIJIa4yBaTHCs Ha TIi/ICTaBi pillleHHs 3arajbHuUX 300piB a00 y4acHUKIB
FOPUIMYHOI 0CO0H, ane i paBo Ha JIKBiTaIliifHy KBOTY B pa3i JIKBiIaIlil FOpUINIHOT
ocoou.

B ennny cucremy MociimpKyBaHUX IOPHIMYHUX OCi0 BKIIOUEHO Ti X Oopradiza-
HiHHO-TIPaBOBI (POPMH, AKi BiIOBIIAIOTH HANPAI[bOBAHUM Y JOKTPHHI X MPAaBOBUM
napamerpam. BinnosimHo, Hi peIMeT MisUTbHOCTI Hi (hopMa BIACHOCTI Hi 1HII He-
MPaBOBI KpUTEPii HE MOKYTh BU3HAYAaTH HAJISKHICTh IOPUIMIHOT 0COOH 10 OKPeMoi
OpraHi3amifHO-TIPaBOBOi (OPMH.

Kurouosi ciioBa: ropuananaa oco0a, mianpreMHUIBKA IOPHIMYHA 0C00a TIPUBAT-
HOTO TIpaBa, TOBApHCTBO, KOOTIEPATUB, HAYKOBHI MapK, GpepMepchke roCronapcTBo,
MPUBATHE ITiPHEMCTBO.

Zelisko A. V. Forms of entrepreneurial legal entities of Private law.

The objective of the dissertation is the development of a universal legal category
of “entrepreneurial legal entity of Private law” and system regulation of the existing
legal entities within its boundaries. This is made on the basis of modern practices of
the national and world doctrine, as well as legislative practice of European counties.

It is established that such category as “the entrepreneurial legal entity of the
private law” is grounded upon the eligibility to distribute income between the partic-
ipants or members of the legal entity. This is special characteristic feature peculiar to
the legal entities in question. Moreover, the right of the participant or the member to
make a part of profit from the legal entity’s activity includes not only a part of profit,
which may be paid on the basis of the decision issued by the general meeting or
participants of the legal entity, but the right to a liquidation quota in case of the legal
entity liquidation either.

Such criterion has not only a theoretical significance for definition of the legal

entity as an entrepreneurial one but a practical significance is also present, since it is
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a basis to settle the issue on inclusion or non-inclusion of such legal entity to the list
of the subjects coming under taxation. Based on the foregoing, for the first time, we
offer a definition of the universal category of “the entrepreneurial legal entity of the
private law” as a legal entity, which acts under participation or membership relations
of its participants or members and shall be entitled to distribute profit among them.

The developed category of “the entrepreneurial legal entity of the private law”
encourages reviewing of the existing classification typical for the legal entities of
the private law. Indeed, accordingly to the provision the Civil Code of Ukraine, the
entrepreneurial legal entities of the private law are entirely covered by the concept
of “the entrepreneurial company” that includes economic entities and production
cooperatives. On the ground of provisions stated in this academic paper, we have
primarily proved the expediency to borrow the leading European states’ experience
in the scope of changing classification levels of the legal entities of the private law
provided by the Civil Code of Ukraine. It is possible while introducing the first level
of classification (after making separation between the legal entities of the public law
and the legal entities of the private law) to divide the entities into en-trepreneurial
and non entrepreneurial ones depending on the fact if they have or do not have the
right to distribute the profit between the participants or members (nowadays the
current legislation of Ukraine envisages such division within the entrepreneurial
company’s framework only). The specified criterion of classification has the applied
nature because it permits to identify the legal entity as those to be included in the list
of the subjects undergoing taxation. Primary nature of such criterion in the process
of formation of the classification scheme for the legal entities of the private law will
include all possible forms of the entrepreneurial legal entities of the private law.

The unified system of the legal entities in question includes those organizational-
legal forms, which correspond to their legal parameters developed in the doctrine.
Accordingly, neither business profile nor the form of ownership, or other non-legal
criteria cannot determine the legal entity’s belonging to a separate organizational-
legal form. As to the legal entities, which are existing within the other integration
classifications in any derivative or modified organizational-legal forms (corporate
investment funds, banks, insurance companies, pawnshops, etc.), we have accepted a
scientific position such as existing of the entrepreneurial legal entities of the private
law in the main organizational-legal forms, but the mentioned entities must have a
special status connected with the public interest.

Keywords: legal entity, entrepreneurial legal entity of Private law, company,
cooperative, scientific park, farm, private enterprise.
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NMPABOBE PETYNIOBAHHA BUKOPUCTAHHA
BUHAXOLOIB 3A 3AKOHOOABCTBOM
YKPAIHU TA YEXII: NOPIBHANBbHO-

NMPABOBUN ACNEKT

YJIK: 347.78:001.894

IMocTtanoBka npodiemu. CTpareriyHUM HAIPSMKOM PO3BUTKY iHTEJEK-
TyaJIbHOI BJIACHOCTI B YKpaiHi € yJZOCKOHAJEHHS MPAaBOBOTO PEryIIOBAHHS
BUKOPHCTaHHS 1HHOBAI[IfHUX 00’€KTiB y HAI[lOHAJTHHOMY BUPOOHMUTBI. Pe-
ai3amis IboTo 3aBIaHHS HEMOXKJIMBA 0e3 BUBYCHHS Ta BIIPOBA/KCHHS MO3U-
THUBHOTO JIOCBiJly 1HIIKX JIEP>KaB, IO JO3BOJHTH ITiIBUIIUTH PiBEHH BUKOPH-
CTaHHS, TAKUX BAXKJIMBHUX 00’ €KTIB SIK BUHAXO/IU.

Oco0mBoO KOpUCHUM ISl YKpaiHu Moke OyTu mocBin Yexii, aypke mo-
CIJII/DKEHHS 1 TeXHI4HI po3poOKku B Uexii MaioTh NaBHIO Tpaauuito. Yechbki
YHIBEPCHUTETH 1 JIOCIITHHUIIBKI IHCTUTYTH MalOTh MOXIJIUBICTh TOTYBaTH BHCO-
KOKBaTi(ikoBaHUX (HaxiBIliB 1 TPOBOIUTH CKIIAJHI HAYKOBI JTOCTIKeHHS [1],
a [TatentHe 3aKoHOAAaBCTBO Yexii - TpuBaIty icTOPito GOpPMyBaHHS.

BpaxoByroun BuIie 3a3HaueHe, TUTAHHS PO BUKOPUCTAHHS BUHAXO/IB 32
3aKOHOMABCTBOM Yexii, Oyo Ta 3aIMIIAE€THCS aKTyaJIbHUM Ta Ma€ BaKIIMBE
3HAYEHHS [T BIOCKOHAJICHHS YNHHOTO 3aKOHOAABCTBA YKpaiHHU.

AHaJi3 ocTaHHiX Aocjaimkensb i mybaikauii. [Ipu nocnimpkeHHi ganoi
npo0IeMr BUKOPHCTOBYBAIUCH aHANITUYHI MaTepiaii JepKaBHUX OPraHiB i
3aKOHOMABCTBO Yexii. 3a3HaunMoO, 110 TPoOIeMaTHKa MOPIBHAHHS IPABOBOTO
pETYIIOBaHHS BUKOPUCTAHHS BHHAXOJIIB 32 3aKOHOAABCTBOM YKpainu 1 Yexii
YKpaiHChKUMHU BYCHUMH HE PO3IJIsIaIach.

KpiM TOTO, HayKOBI JOCHIIKEHHS 37€01TBIIOr0 OOMEXKYIOTHCS JTOCIHI-
JDKEHHSIM TIPaBOBOT OXOPOHM BUHAXO/IB, HEOOTPYHTOBAHO 3aJIMIIAIOYH 11032
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yBaroro MpaBoBl aCMEKTH iX BUKOPUCTAaHHA. Bce 'k piBeHb HAYKOBOT pO3pOOKHU
npoOIeMu BUKOPUCTAHHS BHUHAXO/IB HE BIJIMOBiAa€ BUMOTaM MPAKTHKH, IO
BioOpakaeThCsl y Hee(DeKTUBHOMY BUKOPUCTAHHI 3a3HAYEHHUX 00’ €KTIB.

MeTo10 CcTaTTi € JOCIHIKEHHS 3arajJbHUX OCOOIMBOCTEH BUKOPUCTAHHS
BUHAXO/IB B Ykpaini 1 Yexii, BU3HAUEHHSI YMOB BUIBHOTO BUKOPUCTaHHS BU-
HaXO/[iB, BCTAHOBJICHHS M1/ICTaB 000B’SI3KOBOTO JIIEH3yBaHHS, aHAJI13 BIIMiH-
HOCTEH y MiIX0/1 3aKOHOAABYOTO PETYIIIOBAaHHS BUKOPUCTAHHS BUHAXOMIB IS
BIOCKOHAJIGHHSI YHHHOTO 3aKOHOJIAaBCTBA YKpaiHHU.

BukJiiaa ocHoBHOTro MaTepiany. BukopuctanHs BUHAXO/1B 32 3aKOHOAB-
CTBOM YKpaiHU 371HCHIOEThCS Ha mifcTaBi cTarTi 28 3akoHy Ykpainu «IIpo
OXOPOHY TpaB Ha BUHAXOJM 1 KOPUCHI MOzeTi» [2], sika BCTAHOBIIIOE, 110 BU-
KOPUCTAHHSIM BU3HAETHCA: 1) BUTOTOBIEHHS MPOIYKTY 13 3aCTOCYBaHHSM 3a-
MaTeHTOBAHOTO BUHAXO/Y, KOPUCHOT MOJIEli, 3aCTOCYBAaHHS TaKOTO MPOIYKTY,
NPOMOHYBAHHS Ui MPOJIAXKy, B TOMY YHCII yepe3 [HTepHeT, mponax, iMnopT
(BBE3€HHS) Ta iHIIIE BBEJCHHS HOTO B IMBUILHUI 000pOT ab0 30epiraHHs Ta-
KOTO MPOAYKTY B 3a3HAYEHUX LIIAX; 2) 3aCTOCYBaHHS MPOLIECY, 1110 OXOPOHSI-
€THCSI TATEHTOM, 200 MPOMOHYBAHHS HOTO 710 3aCTOCYBaHHS B YKpaiHi, SKIIO
oco0a, sika MPOTIOHYE I1eH MPOIIeC, 3HAE PO TE, 110 KOTO 3aCTOCYBaHHS 3a00-
POHSETHCS 0€3 3ro/Ii BIACHUKA MaTeHTy a0, BUXOASYM 3 00CTaBUH, 1€ 1 TaK
€ OUYEBUJIHUM.

ITarenTHe 3akoHOmaBcTBO Yechkoi PecryOmiku Ga3yeThest Ha «Ykasi Bi-
JIOMCTBA 3 POMHMCIIOBOI BIIACHOCTI 11010 MPOLIEAYP, IO CTOCYIOTHCS BUHAXO-
JIiB Ta MPOMHMCIIOBUX 3pa3KiBy [3] (mam — Yka3).

3rigHo posainy 11 (ais natenty) 1) BiacHuk nareHTy Mae BUKIIIOUHE Mpa-
BO BHKOPHCTOBYBAaTH BUHAXiJl CAMOCTIIHO, YIIOBHOBa)KyBaTu Ha HOTO BHKO-
pUCTaHHs 1HIUX 0ci0 abo mepenaBaTu M MaTreHT Ha JaHui BuHaxin; 2) Ila-
TEHT BCTYIIA€ B [Iit0 3 AaTu MmyOmikalii BimoMocTeil mpo Hporo B Odiniinomy
bronereni BimomcTBa 3 mpomuciaoBoi BiacHocTi (gam — «Odiniiianii brose-
TeHbY); 3) 3asiBHUK Ma€ MPaBo Ha HAJIEKHY BUHATOPOAY Bia Oyab-sKoi ocodwu,
sIKa BUKOPHCTOBYE MPEAMET 3asiBKM HA BUHAXI1J MIiCis OmyONiKyBaHHS AaHO1
3asiBKU. [IpaBo Ha HaleKHY BUHArOpoIy Moke OyTH 3asiBJI€HE MOYMHAIOUU 3
JaTy, KOJU TMAaTeHT HaOupae YMHHOCTI; 4) 3asgBHUK, 10 MOAAE€ MIKHAPOAHY
3as1BKYy 3 IPOXaHHSAM PO HaJaHHs mareHTy y Yecbkiit PecmyOmii, mo Oyna
ory0JIikoBaHa 3 JOTPUMAHHSIM MIDKHAPOAHUX JIOTOBOPIB, OTPUMYE IPaBO Ha
HaJIeKHY BUHAropoay BiamoBigHo 10 ITyHkTy 3 TijabKu micisi TOro, sik OyB
OIyOJIiKOBaHUHN TIEPEKIIa]] 3asBU HA YECbKY MOBY.

BapTtum yBaru € monokeHHsI 4eChbKOTO 3aKOHO/AABCTBA, sIKE Mepeadavae
MOJIUT HA MPsIME Ta HEMpsiMe BUKOPUCTAHHS BUHAXOMY. Take pO3yMiHHS € JI0-
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LIJTBHUM, OCKUIBKH BOHO OXOIUTIOE BC1 CYTT€BI BUMAKU BUKOPUCTAHHS BUHA-
XOJly Ta Ma€ HayKOBO OOTPYHTOBAHE MiAIPYHTS.

Po3zmin 13 (3abopona Ha mpsiMe BUKOPHCTaHHS) HIXTO HE Ma€ mpaBa 0e3
JI03BOJTy BJIACHUKA MMATEHTY: a) CTBOPIOBATH, POMOHYBAaTH, BUBOAUTH HA PU-
HOK a00 BUKOPHCTOBYBATH MPOAYKT, L0 € MPEIMETOM MaTeHTY, a00 kK iMIop-
TYBaTH YU CTBOPIOBATH 3aIlac JaHOTO MPOAYKTY 3 IIEI0 METOI0, a0 7k 30yBaTu
Horo Oyab-SKHM 1HITMM IUIIXOM; 0) CAaMOCTIMHO BHKOPHUCTOBYBATH MPOIIEC,
[0 € IPEIMETOM MaTeHTY, a00 K MPOIMOHYBAaTH HOro 1HIIKUM; B) IPOMOHYBA-
TH, BUBOJIUTU HA PUHOK, BUKOPUCTOBYBATH, IMIIOPTYBATH YU 3 JaHOIO METOIO
CTBOPIOBATH 3arac MPOAYKTY, sIKUK OyJl0 OTpUMaHO Oe3MocepeHbOo 3a J0MO-
MOTOI0 TIPOLIECY, 10 € MPEIMETOM MATeHTY. [IeHTHYHI MPOIYKTH BBaXKaTH-
MYTbCSI TAKUMH, 1110 OyJIM OTpPUMaHi 3a JOMOMOTOI0 MPOIIECY, L0 € IPEIMETOM
MaTeHTY, SKII0 ICHY€ BUCOKAa WMOBIPHICTb, 110 MPOAYKT OyJIO OTpUMAHO 3a
JIOTIOMOTOIO TIPOLIECY, IO € MPEAMETOM IMaTeHTY, Ta He3Ba)KalouH Ha JOKJIa-
JIeH1 pO3yMH1 3yCHJUIA BIACHUK MATEHTy HE 3MIr BU3HAYUTH, SKUU MPOIEC
BUKOPHCTOBYBABCSl HACTpaBli, AKIIO HEe Oyae HOBEACHO MPOTUIIEKHE. SKIIO
Oyze TOBEeIEHO MPOTHIIEKHE, TO TIPaBa, 1110 CTOCYIOTHCS 3aXUCTy KOMEPIIHHOT
TaEMHHIII, TOBUHHI OyTH TOTpUMaHi.

Po3znin 13a (3abopona Ha Henpsime BukopucTanHs) 1) Hixro He Mae mpa-
Ba 0€3 /103BOJIy BJIACHMKA MATEHTYy MOCTAauyaTH YU MPOMOHYBATHU MOCTavyaHHS
OyIb-sIKUM 0co0aM, OKpIM THX, 1110 MalOTh IPABO BUKOPHUCTOBYBATH 3araTeH-
TOBaHMN BUHAXiJ, 3aC00iB, IO CTOCYIOTbCA CYTTEBOTO €JIEMEHTY BHHAXOAY
Ta CIIy>XaTh JJIsl TOTO, 1100 MPUBECTH MOTo B M1il0, KOIU 32 JaHUX OOCTaBUH
OYEBHJIHO, 110 IIi 3aCO0M MIAXOMATH 1 MPU3HAYEHI JJIS TOTO, 100 TMPHBECTH
3anaTeHToBaHUI BuHaxi/ B fito. 2) [1.1 He 3acTOCOBY€EThCS y BUTIAAKAX, KOJTU
JlaH1 3ac00U € MPOIYKTaMHU, 1110 BXKe MOUIMPEHI Ha PUHKY, SIKIIO TPETs ocoda
HE CXWJIHJIA TIOKYIIIS BYNHUTH 1110, 1110 3a00poHeHa Pozainom 13.

Oco0MBO BayK/IMBE 3HAYEHHS Y Y€CHbKOMY 3aKOHOJIABCTBI HAJIA€ThCS J10-
TOBODY, SIK Pe3yJbTaTy JOMOBJICHOCTI CTOPIH II0JI0 BUKOPUCTAHHS BUHAXOLY.
Buxonsuu 3 po3niny 14 Yka3y Uexii cimijg 3a3HaunTh 1po 3a0e31eueHHs MpaBa
BJIACHHMKA MATEHTY Ha BUIbHE PO3IMOPSAKECHHS pe3yJabTaTaMU CBO€I 1HTEJCK-
TyaJIbHOI JIISITBHOCTI, IO BKJIFOYA€E CBOOOAY BHOOPY CTOPiH, CBOOOLY BHOODPY
3MICTY JJOTOBOpPY Ta iH..

Poznin 14 1) IToBHOBa)keHHS BUKOPUCTOBYBATH BUHAXI, IO 3aXHIICHUHA
MaTeHTOM (JIIIEH31€10), HAJAIOTHCS IUISIXOM YKJIaJeHHS MUChMOBOTO TOTOBO-
py (mami — «rineH3iiHui qoroBip»); 2) JlineH31iHUN 10TOBIp PO3MOBCIOIKY-
€ThCSI HA TPET1 CTOPOHM 3 MOMEHTY ioro BHeceHHs 10 [latentHoro Peectpy.

Poznin 17 (Obmesxennst aii marenrty) 1) [laTeHT HE PO3MOBCIOMKYETHCS HA
oco0y (mam — «momnepeIHii KOpUCTyBau»), ska BKE BUKOPHUCTOBYBaJia BUHA-
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X171 He3aJIe)KHO Bl BUHAX1HWKA UM BJIACHUKA TMATEHTY, a00 X 3AiMCHIOBaIa
HiATOTOBKY /10 HOTO BUKOPUCTAHHS, Ta MOXKE 1€ JJOBECTH, 10 HACTAHHS IIpaBa
MIPIOPHUTETY.

2) YV BUMajaKy, KOJIM CTOPOHU HE MOXKYTh JOCATTH 3TO/IU, MOTIEPEAHIN KO-
pHUCTYyBau Ma€ MpaBo MOJaTH A0 CyAy MIPOXaHHs Mpo Te, 11100 Horo mpaso Oyi10
BH3HAHE BJIACHUKOM IIaTEHTY.

VY 3akoHomaBcTBi Yechbkoi PecmyOmiku 10CTaTHBO yBaru BiABOJIUTHCS 1H-
CTUTYTY BLUIBHOTO JilleH3yBaHHs BuHaxony. Po3nin 18 (IIpaBa BracHuka ma-
TEHTY HE MOPYIIYIOTHCS BUKOPUCTAHHSM 3aXHUIIEHOTO MaTEHTOM BHHAXOAY):
a) Ha OOpPTYy CYJICH IHIIUX JIepKaB, 0 € CTOpoHaMH [lapu3bkoi KOHBEHIIIT 3
3aXHMCTy MPOMMCIOBOI BiacHOCTI (mam — «llapu3pka KOHBEHIIis»), CTOPO-
HOtO sikoi € Yechbka PecrmyOrika, y Kopryci CyaHa, B 0OJIalHaHHI, IPUIAIIL,
MeXaHI3Max Ta 1HIIMX JeTajsaX, KOJIM Taki CyAHa TUMYacoBO a00 BUIAJKOBO
BXOJATh Ha TepuTopito Yecrkoi PecmyOmiku, SKII0 Take BUKOPUCTAHHS CTO-
CYETHCSI BUKITIOUHO MOTPeO cyaHa; 0) y KOHCTPYKIIii a00 IpH KepyBaHHI MOBI-
TPSHUMH CyJHAMH YU Ha36MHHM TPAHCHOPTOM iHIIUX AepxkaB Coro3y, KoIu
Taki MOBITPSIHI CyAHA YM HA3eMHHUN TPAHCHOPT TUMYACOBO a0O BUIAKOBO
BXOAMUTH Ha Teputopiro Yecwbkoi PecryOmiku; B) B iHAMBIAyalbHIN MM ATOTOBIT
JKapChKOTO 3ac00y B amTelll 3T1IHO 3 PEIENTOM BiJ JIiKaps, BKIOYHO 3 Hi-
SIMH CTOCOBHO JIIKAPCHKOTO 3ac00y, MiArOTOBAHOTO TaKMM YMHOM; T') Y HisX,
3MIACHEHUX 3 HEKOMEPIIMHOIO METOIO; M) Y AiSX, IO CTOCYIOThCS MPEIMETY
BHUHAXO[Y, 31HCHEHHX 3 EKCIIEPUMEHTAILHOIO METOIO.

Pa3om 13 TUM Ha MpaKTHUIll 3aCTOCYBAHHS BUIbHOTO BUKOPUCTAHHS BUHAXO-
IIiB € HeloCcTaTHIM. ToMy HAaCTYITHUM 13 0OMEKEHb € MPUMYCOBE BiTUYKCHHS
IpaB Ha BUHAXOJIW Ta KOPUCHI MOJIEI, SIKHH ICHY€E BIPOJIOBK 0araThox pPOKiB
Ta 3aKpIMUICHUHA y BCIX PO3BUHEHUX KpaiHax, MPOTE BiIPI3HIETHCS ITiICTaBa-
MU BCTaHOBJICHHS Ta MOPSAKOM 3acTocyBaHHs. [lopsan 13 nuum, nepeadadaeTh-
Csl TAKOXK MEXaHi3M 000B’3KOBOTO JIIIEH3yBaHHS BUHAXO/Y.

3aKOHOMABCTBO Mepeadadae 3 BUAM 000B’ I3KOBUX JIICH31M: 000B’ I3KOBY
JIEH3110 Y 3B 53Ky 3 HEBUKOPUCTAHHIM BHHAXOIy, 00OB’SI3KOBY JIIIICH310 B
IPOMAJICEKHX 1HTEpecax Ta 000B’SI3KOBY JIILIEH3110 HA BUKOPUCTAHHS BUHAXO-
JIy BIIACHUKOM TIi3HIIII€ BUIAHOTO MATEHTY. PO3IIIsTHEMO KOKEH 13 BU/IIB.

OO0o0B’s13K0BA JIIIIEH31s HA BUHAX1 y 3B’ 513Ky 3 HEBUKOPUCTAHHSAM BiJIIIO-
BimHO 110 ctarTi 30 3akoHy Ykpainu «IIpo oxopoHy npaB Ha BUHAXOAH 1 KO-
PHYCHI MOZIeTT» 3IIHCHIOETHCS, SIKIO BUHAX1/I, KPIM CEKPETHOTO BUHAXO/Y, HE
BUKOPUCTOBY€EThCA a00 HEAOCTaTHHO BUKOPUCTOBYETHCS B YKpaiHi MPOTATOM
TPHOX POKIB IMOYMHAIOUHN BiJ AT MyOITiKaIlii BIIOMOCTEH PO BUIa4y TaTCH-
Ty a00 BiJ AaTH, KO BUKOPUCTAHHS BUHAXOy Oys10 MPUITUHEHO, TO OyIb-sKa
oco0a, sika Mae Oa)kaHHS 1 BUSBIISIE TOTOBHICTh BUKOPUCTOBYBAaTH BUHAXIJ, Y
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pasi BIAMOBH BJIACHUKA IMpaB BiJ YKIJIAJaHHS JIIEH31HOTO IOTOBOPY MOXE
3BEpHYTHCS 10 CyAy 13 3asBOIO MPO HAJAHHS il 103BOJly HA BUKOPUCTAHHS
BHUHAXOJY.

OO6oB’s13K0Ba JilIEeH31sI Ha 3aleKHUN 00’ekT 3rimHo crarTi 30 3akoHy
VYkpainu «IIpo oxopoHy mpaB Ha BUHAXOAU 1 KOPUCHI MOJIEN1» BIIACHUK TaTeH-
Ty 3000B’s13aHMIA JaTH J03BUI (BUAATH JIILIEH3110) HA BUKOPUCTAHHS BUHAXOAY
BJIACHHKY MIi3HIIIE BUJAHOTO MATEHTY, SKIIO BUHAX1J OCTAaHHBOTO MpHU3HAYe-
HUW JJI9 JOCATHEHHS 1HIIOT METH a00 Ma€e 3Ha4HI TEXHIKO-€KOHOMIUHI Tepe-
Barv i He MOYK€ BUKOPHUCTOBYBATHCS 0€3 MOPYIICHHS MpaB BIACHUKA PaHIIIe
BUJAHOTO MaTeHTy. J103B11 AaeThes B 00¢s31, HEOOXiTHOMY ISl BUKOPUCTAHHS
BHMHAXO/ly BIIACHUKOM Ii3HIIIe BUAAHOTO MareHTy. [Ipu 1boMy BIIacHUK paHi-
111e BUJAHOTO MMAaTEHTY Ma€ MPaBO OTPUMATH JIIEH3110 HA MIPUIHATHUX YMOBaX
JUISL BUKOPUCTAHHSI BUHAXO/TY, 1110 OXOPOHSETHCS Mi3HIIIE BUIaHUM TaTEHTOM.

HactymnHoro € 000B’s3K0Ba JIilleH31s Ha BUHAXOAM, KOPUCHI MOJIeN B 1H-
Tepecax HarioHansHOi Oesneku. [locranoBoro Kabinery MinictpiB Ykpainu
«IIpo 3arBepmxenHs nopsaaky Haganus KaGinetom MinicTpiB Ykpainu no-
3BOJIY HA BUKOPUCTAHHS 3alIaTEHTOBAHOTO BUHAXOMY, KOPHCHOI MOJIEINI YU 3a-
peectpoBaHoi Tornorpadii iHTerpaabHOi Mikpocxemu» [4] Ta yacTuHa 3 CTaTTI
30 3akony Ykpainu «IIpo oxopoHy mpaB Ha BUHAXOAM 1 KOPUCHI MOJETI» 3
METOI0 3a0€3IMeUCHHS 37I0pOB’Sl HACEJEeHHs, 0OOPOHM JIEPXKABU, €KOJIOTTYHOI
Oe3neKy Ta IHIIUX 1IHTEePECiB CYCIIIbCTBA, NependadeHo, mo Kabiner Mini-
CTpiB YKpaiHU MOXKE J103BOJIUTU BUKOPUCTAHHS 3alaT€HTOBAHOTO BHHAXOMY,
BHU3HA4YCHIN HUM 0c001 6e3 3rofu BIaCHUKA MMaTeHTY y pa3l Horo Oe3miacTas-
HOT BIJIMOBHU y BUJIaui JIilIeH311 HA BUKOPUCTAHHS BUHAXOY, KOPHCHOT MOZEIIL.

SIKII0 TOBOPUTH MPO YeChbKe 3BKOHOJABCTBO, TO BiANOBiAHO 10 Po3mimy
20 (O6oB’s3Kko0Ba JiteH3ist) 1) SIKmo BIacCHUK MaTeHTy HEOOIPYHTOBAHO HE
BUKOPUCTOBYE BHHAX1]] B3araii ado % BUKOPUCTOBYE HOTO HENOCTATHbBO, 1 BiH
HE MPUIHAB HalleXkKHY 0epTy JLEH31HMHOT0 J0r0BOPY Y POZYMHHM CTPOK, TO
BinomcTBO, 32 00IpyHTOBaHUM IPOXAHHSIM, MOKE HAaJIaTH HEBUKIIIOYHE TPABO
Ha BUKOPHUCTAHHS BUHaxony (000B’S3KOBY JlilleH3110). OO0B’A3K0Ba JilIeH31s1
HE MOK€ HaJIaBaTHUCS J10 3aKiHYeHHs 4-piYHOrO Mepioay BiJ JaTH Mojadi 3a-
SIBKM Ha BHHAX1J 4 3-piUHOTO Mepiony BiJ JaTh HaJaHHS MaTeHTY. 3acTo-
COBYETBCSI TOH MepioJl, 0 3aKiHUyeThes mi3Hime. 2) O00B’sI3k0Ba JIEH31s
MOJKE TAaKOXK HaJlaBaTHUCS MPH ICHYBaHHI 3arpo3u JUIsl BaXKJIMBUX CYCHUIbHHUX
inTepeci. 3) BizomcTBO BU3HaYae yMOBH, 00CAT Ta TPUBATICTh 000B’ I3KOBOT
mineH3ii y cBoeMy pillIeHHs PO HaJlaHHS 00O0B’SI3KOBOI JIileH311, Oepydn 10
yBaru oocraBunHu crpaBu. OO0B’s3K0Ba JIIEH31s MOXKE HAJaBaTUCS B OCHOB-
HOMY JJIsl IOCTaYaHHs Ha BHYTPILIHIN puHOK. 4) O00B’sI13K0Ba JIEH311 MOXKE
HaJaBaTHCS JIUILE NUIAXOM Tepeaadl TiANPUEMCTBY Y MOTr0 YacTUHI, A€ il
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npUeMellb BUKOPUCTOBYE BHHAXiJ Ha OCHOBI 00OB’SI3KOBOI JileH31i (mami —
«BJIACHUK O0OB’S3KOBOI JIiIeH311»). 5) BiacHuk 000B’3K0BOI JIIICH31T MOXKe
BIIMOBHUTHCS BiJ IpaBa Ha BUKOPUCTAHHS BUHAXOMy MPOTATOM CTPOKY TPH-
BaJIOCTI TaKoi JIiIEeH311, MOBIIOMUBIIN Mpo 1 BigoMcTBO. Y NeHb OTpUMaH-
HsI TIOBIJTOMJICHHS [Iisl PIIICHHS PO HaJaHHS 00O0B’SA3KOBOI JIIEH311 BTpavae
cBoto cuiy. 6) BimoMcTBO MOXke ckacyBaTé 000B’I3KOBY JIIIIEH31I0 UM 3MIHUTH
il ymoBH, 00csT a00 TPUBANICTh HA MPOXAHHS BIIACHUKA MATEHTY, SKIIO BiH
MOYKE JIOBECTH, 1110 YMOBH HaJlaHHS 00O0B’SI3KOBOI JTiIIeH311 Oys10 3MiHEHO, a00
BOHU HaBPSJ YU MIOBTOPSATHCS, 200 K BIACHUK 000B’ I3KOBOI JIIIIEH31i HE BUKO-
PHUCTOBYBaB ii IpoTSIroM 1 poky abo  HE TOTPUMY€ETHCS YMOB, BCTAHOBJICHHUX
Ipy HaJlaHHI 000B’s3K0BOI JiinieH3ii. 7) HamanHs 000B’s3K0BOI JiIeH31i He
BIUIMBA€ HA MPaBO BIIACHUKA MATEHTYy Ha KOMIICHCAIIIO BiAMOBIAHO IO Bap-
TOCTI JiineH3ii. SIKIo BapTicTh JIIEH31i He TOro/pKeHa 3alliKaBJICHUMHU CTO-
pPOHaMH, TO BOHA BU3HAYAETHCS CYAOM P MOJIaHH] BiIMOBIAHOTO IPOXaHHS,
Oepyuu 10 yBaru BaXJIMBICTh BUHAXOJY Ta BapTICTh JIIEH3IHHUX JOTOBOPIB
y BiIMOBiAHIN TexHi4HiH chepi. 8) OO0B’s13k0Ba HilleH3iss BHocuTbes 10 [la-
TeHTHOTO Peectpy.

AHani3yrouu JaHy CTarTIO 3akoHonaBcTBa Uexii crmiff BiI3HAYHUTH, IO
CYTTEBUX BIAMIHOCTEH y MiACTaBaX BCTAHOBJICHHsI 0OOB’SI3KOBOI JIEH311 BiA
3aKOHOJIABCTBa YKpaiHU BOHA HE MICTHUTb, IPOTE JETAIBHO PEIIaMEHTYE MPO-
Heaypy HaJaHHS, 3MiHU Ta MPUIHUHEHHS O00OB’SI3KOBOI JIEH31i HA BUKOPH-
CTaHHS BUHAXO/IIB.

BucnoBku. TakuM YnHOM, BUKOPHUCTAHHS BUHAXO/IIB 32 3aKOHO/IaBCTBOM
Yexii XapakTepu3yeThCsl BUCOKHM CTYNEHEM JeTanii3allii, BOAHOYAC rapaH-
TYIOUYH IIpaBa BIACHUKA MATEHTY Ta BIIACHUKA JileH3ii. 3akoHonaBcTBO Yexil
MOJIiJIsiE BUKOPUCTAHHs BUHAXO/IIB HA MpsIME Ta HEMpsMe, 1110 € OOTpyHTOBa-
HO, OCKLUITBKH OXOILJTIO€ BCl CYTT€BI BUMAKA BUKOPUCTAHHS BUHAXOMY. Takox
y 3aKoHOJaBCTBI Yexii BU3ZHAYEHO MPOLIETYypy BHECEHHS 3MiH J0 00O0B’S3KO-
BOT JIiLIeH311 1 MPUNTUHEHHS 11 [1ii, SKIIO BIACHUK MATEHTY 3MOXE JIOBECTH, 110
YMOBH 00OB’SI3KOBOI JIilIeH311 3MiHMIKCS 200 Taki 00cTaBUHU OLIbIIEe HE BU-
HUKHYTb.

Jocin Yexii CBiqUHTH, 110 JUIS MiBUIIEHHS PIBHS BUKOPUCTAaHHS BHUHA-
XOJ/IiB HEOOXi/IHa KOMIIJIEKCHAa Ta CHCTEMHA HOPMOTBOpYA JIiSUIBHICTh JIepiKa-
BU. KpiM TOro BUKOpHMCTAaHHS BHHAXOMAIB 3QJICKUTH Bijl Oararbox OOCTaBHH,
cepes SKUX He OCTaHHIO POJIb BiIITPArOTh EKOHOMIYHI YMHHUKH.

[TpoBeneHuit aHasi3 MPaBOBUX ACIEKTIB BUKOPUCTAHHS BUHAXO/IB 3a 3a-
KOHOZABCTBOM YKpainu 1 Uexii € He Buuepnanum. [loganpiie TeopeTnane 10-
CJIJKEHHSI TACTh 3MOTY PO3POOUTH MPAKTHUHI PeKOMEH allli, CIpSIMOBaHi Ha
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II0 € OOTPYHTOBAHO, OCKIJIBKH OXOIUIIOE BCi CYyTTEBI BHITAJIKU BUKOPUCTAHHS BHHA-

xony. Y cdepi BUIBHOTO JIilleH3yBaHHS Niepea0aueHo MMOJI0KESHHS PO BUKOPUCTAHHS

BHHAXO/y B 1HIUBIIyalbHIi MirOTOBIII JIIKAPCHKOTO 3aCO0Y B arTelli, SKe He BpeTy-

JIFOBAaHO 3aKOHOJABCTBOM YKpainu. Takox y 3akoHomaBcTBi Uexii BU3HaUCHO Ipo1ie-

Iypy BHECEHHS 3MiH JI0 00OB’S3KOBOI JiIeH3il 1 MpUIMUHEHHS 11 Jii, AKII0 BIAaCHUK

MATeHTy 3MOXe JOBECTH, III0 YMOBH 00OB’S3KOBOI JTiIEeH31] 3MiHWIHCS ab0 Taki 00-

CTaBUHM OLIbIIIC HE BHHUKHYTh.
3po0i1eHO BHCHOBOK, IO JUTS IiIBUIICHHS PiBHS BHKOPUCTAHHS BUHAXOMIB He-

00XiJTHa KOMIUIEKCHA Ta CHCTEeMHAa HOPMOTBOpYA MisUTBHICTH JEp)KaBU. ABTOp BBa-

Kae, 10 BIPOBAKEHHS TIO3UTUBHOTO OCBiAYy Yexii 111010 BUKOPHCTaHHS BUHAXO/IIB

MO>KE BIIOCKOHAIIUTHU MPABOBE PETyIIOBAaHHS BITHOCHH Y JTaHii cdepi, Ta 1acThb 3MOTY

CTUMYJIIOBAaTH PO3BHTOK BHHAXIJHUIITBA B YKpaiHi.
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Zinych L.V. Legal Regulation of the Usage of Inventions in the Legislations
of Ukraine and the Czech Republic: Comparative Aspects

The article reviews legal characteristics of the usage of inventions according to the
legislations of Ukraine and the Czech Republic. In this regard the author has analyzed
such institutes of patent law as free usage and mandatory licensing of inventions, as
well as identified common and different approaches in legal regulation. According
to the conducted analysis it has been established that the patent laws of the countries
in question provide patent owners with exclusive rights to use an invention on the
territory of the country where the patent was received, through sale or import.

The legislation of the Czech Republic subdivides the usage of inventions into
direct and indirect, which is justified, because it encompasses all essential cases of
invention usage. In the sphere of free licensing the legislation provides a provision on
the usage of an invention in the individual preparation of a medication at the drugstore,
which is not regulated by Ukrainian legislation. The legislation of the Czech Republic
also defines the procedure of making amendments to the mandatory license and its
termination, if the patent owner can prove that the terms of the mandatory license
have changed or such circumstances will never arise again.

It has been summarized that the level of inventions usage can be increased
through complex and systematic norm-setting work of the state. The author believes
that implementing the positive experience of the Czech Republic in regards to the
usage of inventions can improve the legal regulation of relations in this sphere and
will stimulate the innovation in Ukraine.

Keywords: invention usage, intellectual property, Ukrainian legislation, the
legislation of the Czech Republic, free usage, mandatory licensing.
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KNACUDIKALIA 3ACOBIB PO3MIWLEHHA
(TOTENIB) Y TYPUCTUYHIN COEPI TA
Il NPABOBE 3HAYEHHS (LUMBIIbHO-

NMPABOBWI ACMEKT)

VK 347.453.3

AKTYaJIbHICTh TeMH JOCJIiIKeHHS i MOCTaHOBKa NMpodjeMH 00yMOB-
JIOIOThCS HEYXMJIbHUM 3POCTAHHAM 3HAUEHHSI TYpU3MY 1 TYPUCTUYHOT AisliIb-
HOCTI B yCbOMY CBITi, @ B YMOBaxX BXO/DKEHHs YKpaiHU y PUHKOBE CBITOBE
CMIBTOBAPUCTBO HAJA3BUYANHO aKTyaJli3yBaJIMCs MMTAaHHS PAaBOBOro 3a0e3re-
YeHHs pO3BUTKY I1i€1 ramy3i. B nitepaTypi 3 1bOro mpuBoy 3a3Ha4a€eThCs, 1110
«..CydacHa 1HIyCTpis TYpU3My € OJHI€I0 3 HaWOULIbLI BUCOKONPUOYTKOBUX 1
JMHAMIYHUX Trajry3eil cBiToBOro rocnogapctsa. Typusm 3abe3neuye OIM3bKO
10 BiJICOTKIB CBITOBOI'O HalllOHAJILHOTO MPOAYKTY. Typu3M cripaBiisie BATOMHIA
BIUIMB Ha Taki KJIIOYOBI rajry3i rocrnoJapcTB, SIK TPAHCIIOPT, 3B’ 30K, TOPIiB-
751, OyJIIBHUIITBO, CITbChKE TOCTIOAAPCTBO, BUPOOHHUIITBO TOBAPIB HAPOIHOTO
CIOXKMBAHHS TOILO, BUCTYMAKOUM KaTaji3aTOpOM COLIaJIbHO-€KOHOMIYHOTO
po3BuTKy...» [1, C.3].

BaxnBoro CKi1a10BOI0 TYPUCTUYHOIO MPOIYKTY € Ha CHOTOJHI MOCIYTH
roTeniB, iX MarepiajgbHa 0a3a, HeMaiHOBI Onara, sKi OTPUMYIOTbCS TypUCTa-
MU IIi]] Yac MpOXKUBaHHS B HUX. Ha *ainp B iHIyCTpii roTeabHoro 0izHecy, sika
chopMyBatach Ha CBITOBOMY PIBHI 1lle y MHUHYJIOMY CTOJITTI, JOTENep He ic-
HYE€ YITKOI cCCTeMH Kiacudikaiii roTemis, a 3B1JICH — 1 HaJISKHOTO IPaBOBOTO
3a0e3nedyeHHst X JiSUTbHOCTI 3alIe’KHO BiJl BUIY 1 0COOMMBOCTEH. 3a3HaueHe
MOSICHIOE HEOOX1/IHICTh 3BEPHEHHS 710 MpobieM Kiacudikalii 3acobiB po3mi-
IIeHHs (TOTeNiB) y TYpUCTUYHIHN cdepi, 30Kkpema, 10 T0CBiy 3apyOiKHUX Kpa-
H 1 opMyBaHHSI BIACHUX BUCHOBKIB 00 3HAUYEHHS TaKoi Kiaacudikarii as
MOJANIBIIOTO IIMBUIBHO - IPABOBOTO PETYIIIOBAHHS BiJMNOBITHUX BITUYM3HIHUX
BIJIHOCHH.

3B’430K TeMHM 13 BaXJIMBUMH HAyKOBUMH 1 MPAKTUYHUMHU 3aBJaHHSIMH.
Tema crarTi moB’s13aHa 13 JAOCHIKEHHAMH y cdepl LUBUIBHOTO MpaBa, sKi

npoBoAAThCsA Ha aepkaBHoMy piBHI, HAIIpH Vkpainu i1 KuiBcekoro Hario-
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HAJBLHOTO YHIBEPCHUTETY, 30KpEeMa, BI/IMOBIIa€ OIOHKETHIN HAyKOBO — JTOCITIJI-
Hill poOoTi 3a TeMor «Teopis Ta mpakTUKa aganTallii 3aKOHOJJaBCTBAa YKpaiHu
1o 3akoHomaBcTBa €C» Ne 16 b 042 — 01, mo 3arutanoBana Ha miepion 3 01
cigas 2016 p. mo 31 rpynus 2018 p.

AHaJI3yI04U OCTAHHI JOCJTiIzKeHHs | myOsikanii, B IKMX 3al04aTKOBa-
HO pO3B’A3aHH AaHOi MpoOieMH, Ciifl, Iepl 3a Bce, 3rafatu poOOTH BIJOMUX
aBTOPIB, MPUCBSIUEHI OKPEMHUM MpodIeMaM IUBLIHLHO — MPABOBOTO PETYIIIO-
BaHHSA BIAHOCHH Yy cepi Typu3my, cepen skux: M.M.Arapkos, M.O.bapiHos,
K.I'bopucos, M.1.bpariacekuii, B.B.Bitpsacekuii, S1.B.Bonbay, M.M.I'yau-
Mma, I JlepuOypr, ['M.XKapkos, O.C.Iodpde, A.}O.Kabankin, F0.X.Kanmukos,
M.C.Kammnod, B.®.Kudsxk, E.Cohen, C.B.Maxkcimenko, /[.I.Meiiep, FO.B.Mi-
rymenko, €.JI.ITicapescbkuii, JI.I.CaBenko, O.}0.Cepporin, B.1.Cinaiicbkuii,
C.JI.ConositoB, €.0.CyxanoB, .II.Crpurynosa, A.A.TenecrakoBa, 5.O.
®daprarxytanaoB, D.C.Frechtling, B.B.Uynnos, P.B.IlIa6pog, I"®.I1Iepmure-
HeBud, O.ltorpun, €./1.11lemenin, B.®.SIkoBneB Ta psij iHIINX.

Ha piBHI BITYM3HAHUX AMCEPTAMINHUX JOCIIKEHB, SIKI BUKOPUCTOBYBa-
JIUCSl TIPY HaAMUCaHHI 1iei podotu, ciia Bigmitutu podotu O.FO. Ceprorina
«IIpaBoBe peryiaroBaHHS MDKHAPOIHUX TYPUCTUYHHUX BIIHOCHHY, CIeLiajib-
Hicth 12.00.03, 2002 p. (Kui); M.M. I'ymumu «3axucT npaB CIOKUBAYiB 32
JIOTOBOPOM TPO HAJ@HHSA TYPUCTHYHUX TOCIyr», cremianbHicth 12.00.03,
2012 p. (Irano — ®pankiBcbk), FO.I.Kopocramesens «IluBiapHO — mpaBoBe
peryinioBaHHS HaJIaHHs TOTEJIBHUX MOCTYr», cierianbHicTs 12.00.03, 2017 p.
(KuiB) Ta crarts Ynsau JleBkoBu4 «Buau roTeiniB Ta ix piBeHb KOMGOPTY Ha-
JAHHS TTOCITYT MapKETOJIOTaMu JUIsl TYPUCTIB B pUHKOBUX yMoBax» 2014 p. B
po0OOTI BUKOPUCTAHI TAKOXK JOCIIHKEHHS MPOOJIEM TYypU3MY 1 TYPUCTUIHOTO
Oi3HECy CHeIiaNiCTIB pI3HUX Tally3eld HayKH, SKi JTOTOMOIVIM 3’sICYyBaTH IH-
TaHHSI 3MICTY PsIly TIOHATH 1 3araJIbHOI KJIacH(iKallii roTesis.

Crin, MiXK THM, BIAMITUTH, IO 3aJUIIAETHCS HEBUPIIIICHOK HU3KA TeOpe-
TUYHUX 1 MPAKTUYHUX MUTaHb, sIKI CTOCYIOThCS MPOOJIeM MOHATTS 1 Kiacudi-
Karii (BUiB) 3ac00iB po3MillleHHs (TOTEIIB) B MpaBi, 30KkpeMa, Kiaacudikarrii
HOTO0 BUIIB 3 METOIO IIUBUIBHO — MPABOBOTO BPETYIIFOBAHHS BIIHOCHH Y cepi
TYypU3MY.

Merta i 3aga4i pocjaizkeHHss. Meta TaHOI CTATTI MOJISITae€ y BUSBIICHHI
KOMIJIEKCY TEOPETUYHUX 1 MPAKTHUYHUX MPoOIieM, a TakoxK (hopMyBaHHI Biac-
HUX BUCHOBKIB 1 POMO3HIIIH IIO/I0 0COOIMBOCTEH Kitacudikailii 3aco0iB po3-
MileHHs (TOTENIB) JJIA MOAAJBIIOTO ITUBUILHO — MPABOBOTO PETYIIOBAHHS
BIJIHOCHH y cdepi Typu3My.

Jlnst peasizaniii BkazaHoi METH HEOOX1JTHO BHUPIIIUTH PsJl 3a/1a4: BUSBH-
TH OCHOBHI MEPEIyMOBH 1 3aKOHOMIPHOCTI BUHUKHEHHS 1 PO3BUTKY 3ac0O0iB
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po3MilieHHs (TOTENIB) Typu3My SK OCOOIMBOTO SIBHINA 1 K cepu peryimro-
BaHHS MPABOM; PO3KPUTH MUTAHHS MOAUTY 3ac00iB PO3MIILLIEHHS HAa BUAU B
ICTOPUYHOMY KOHTEKCTI Ta TOSBM MIKHApOAHHX aKTIB Ta 3aKOHOIABCTBA
OKPEeMHUX KpaiH LI0JI0 TOTEeIHHOrO Oi3HECY; PO3KPUTH OCOOIMBOCTI PO3BUTKY
BHJIIB TOTENIIB B YKpaiHi 1 MEPCIEeKTHRH iX Kiacudikallii 3 METOr MmoaabIio-
ro e()eKTUBHOTO PETYIIOBAHHS TYPUCTHYHUX B1JIHOCUH; BUSIBUTH Ii MPaBOBE
3HAYECHHS.

Buxaan ocHoBHoro marepiaiy. Knacudikaris 3aco0iB po3MillieHHST y
TYpPUCTHYHIA cdepl 3a3BUYaAll 3MIHCHIOETHCS 3TITHO psiay Kpurtepii. [lpu
IbOMY METOI0 Kiacudikalii mepeayciM € BU3HAUCHHS BiAMOBITHOCTI TOTO YH
1HIIIOTO TOTENIO 1 HOro HOMEPiB MPUMHATUM Ha MPAKTHUIIl CTaHIapTaM, Bpaxo-
BYIOTHCSI TAKOXK IMOPSAI0OK OOCTYTrOBYBaHHS Ta JIEsKi 1HIII (aKTOPH.

Byayun BU3HauanbHUMM CKJIAJ0BUMHU TYPUCTUYHOTO MPOIYKTY, AKl1 Xa-
pPaKTepU3yIOThCsS TOABIMHOIO MPHUPOIOI0 — HEMalHOBUM 3MICTOM (came
pPO3-MIIIEHHS y TOTEeNi, COPUHHATTS HOro aTMocdepH TOIIO0) y MOETHAHHI 13
MaifHOBOIO «(OpPMOI0» BTIIEHHS (TOTEMb SIK KOMIUIEKC MaTepiaJbHUX CKIIaa0-
BHX), 3aCO0M PO3MIILIEHHS BIUIMBAIOTH SIK HA SKICTh TYPUCTUYHUX MOCIYT, TaK
1 Ha 3arajbHE CIPUIHATTS TYPUCTOM TaK 3BaHUX «BUIBHUX PECypciB» - SKi
MOSICHIOIOTHCSI €EKOHOMICTaMH SIK TakKi, sIK1 CTIOKUBAIOTHCS TIEPEBaXKHO Oe3KO-
mToBHO [2, C.369]. Brim, 11e He 11030aBJisi€ X SKOCTI TOBAPY IS 33 I0BOJICHHS
TYPUCTHUHUX MOTPEO.

OCHOBHOIO XapaKTEPUCTHKOIO TOTENI0 € ioro kareropis. Came 3aBIsKu
BU3HAYECHHIO KAaTEropii BCTAHOBIIOIOTHCS OOCAT MOCIYT, 0COOIMBOCTI yIpaB-
JIiHHSA, Tapu(du Ha TOJIOBHI 1 I0AaTKOBI MOCIYTH 1 3arajJoM PUHKOBI MO3HIII].

CremiamicTy 13 opraHizariii ToOTeIbHOTO 00CITyrOBYBaHHS BBAXKAIOTh, 110
3HaYHA KUTBKICTh TOTEJIBHUX MiANPHEMCTB, PEriOHAIBHI W HaIllOHAJIBHI OCO-
OJMBOCTI MIIXOMIB 0 Kiachdikallii 3yMOBIIOIOTh CHCTEMATH3AII0 THIIIB 1
XapaKTEePUCTUK 3aKJIaJiB PO3MIILIEHHS 1 3BepTalOTh yBary Ha Te, IO KpUTe-
pii, 3a skUMH KIacU(IKYIOTh 3aKJIald PO3MIIIICHHS 1 HOMEPH, YTBEPKYIOTh 1
3aTBEP/UKYIOTh MIDKHAPO/IHI 1 HAIIOHAJIbHI OpraHi3arlii, o0 OXOILTIOITh Jep-
YKaBHI opraHi3aiiii, mpodeciiHi coro3u, TypucTudHi mianpuemctsa 3, C.77].

CBITOBOIO MPAKTUKOIO BUPOOJIEHO 1BA MIAXOAM 10 MUTAHHSA MIPO CUCTEMY
kiacuddikarii 3aco0iB po3MilIeHHs — OQIIHHAN 1 TpodeCIHHMIA.

[Teprmmit miaxia, XapakTepHUM I TakuX Kpain sk Opanis, Itamis, [pe-
isk Ta psA7 IHIIWX, Tiependadae, mo po3poOKor, 3MIMCHEHHSIM 1 KOHTPOJIEM
3a BIMOBITHUM PIBHEM SIKOCTI 1 KOM(MOPTY 3ac00y pO3MIIIEHHS 3aiMarOTh-
cs nepkaBH1 opranu. Kareropii, siki TpUCBOIOIOTHCS TOMY YH 1HIIIOMY 3acO0y
po3MimeHHs, 0QiiiHO GIKCYIOTh. 3pa3y BiIMITHMO, 110 TAKUH ITiIX1]] XapaK-
TepHUH 1 11 YKpainu.
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Jpyruii miaxia coupaeTbes Ha Helep kaBHI 00’ €THaHHS 1 cOt03u y cdepi
TOCTHHHOCTI, Taki sk [IIBelimapchka i ABCTpiiichka roTeIbHI acoriallii Tomlo.

HaiiBa)xuBiIIoro micTaBoro MOy Ha BUIM 1 Kitacudikairii 3aco0iB po3-
MIIIEHHS CJIiJi BU3HATH PiBEHb KOMDOPTY, SIKWH BKIIIOUAE y ceOe Ty HU3KY
XapaKTEePUCTUK, TAKUX SK CTaH camoi OyaiBii, JOCTYMHICTh TPAHCHIOPTHOTO
CIIOJTYYCHHS, TEPUTOPIitO 1 ii oOmamTyBaHHs, CTAaH HOMEPHOTO (DOHITY 1 KOMY-
HaJbHUX 3PYYHOCTEH, HASBHICTH 1 piBEHb KOMGOPTY 3aKIadiB XapuyyBaHHS,
1HTep’ €p, HASIBHICTD MIPUMIIIECHB 1J1s1 KOH(PEPEHIIiH, TIJTOBUX 3yCTpiveH, Criop-
Ty, MaTepiaJIbHO — TEXHIUHE, iIHpOpMaIliifHE 1 peKIaMHe 3a0e31eYeHHS, PIBSHb
1 SKICTh JIOMATKOBUX IOCHYT, SIKICTh 00CITyrOBYBaHHS MEPCOHAY 1 HOTo pi-
BEHb MIATOTOBKU Tomo. OTxke, piBeHb KOM(OPTY BU3HAYA€THCS ab0 3a Tak
OM MOBUTH KIJTBKICHOIO XapaKTEPHCTHKOIO MaTepialbHO — TEeXHIYHOi 0a3u
roTento, abo BIAacHE 3a SKICHUMHU MOKa3HUKaMU. TakuM YMHOM, HalpHKIA/,
HaIllOHAJIbHI CHCTEMH Ki1acudiKarii TOTeIIB YMOBHO YTBOPIOIOTh TaKl TPYITH:
€BpoOTeiichbKa cucTeMa 1 iHaiicbka. OCTaHHS Opi€EHTOBaHA Ha OajbHY OIIHKY
1 XapakTepHa Juist KpaiH, Kl po3BUBalOThcs. BogHouac eBporneiickka cuctema
Oepe CBili moYaToK 13 (ppaHIly3bKOi HAIlIOHATBHOI CHCTEMH 1 HUHI TPUTaMaHHa
OLTBIIIOCTI PO3BUHEHUX JIEPIKAB.

3 ypaxyBaHHSIM HaBEJICHUX CUCTEM MOXXHA BU3HAYUTHU O1IbIlIe TPUALSATH
BapiaHTIB Kiacudikaiii 3ac00iB PO3MIIICHHS, CEpe/l AKUX: €BpONEHChKA CH-
cTeMa «31pok», JiTep (Hampukia, rpempka - A,B.C), kopoH abo kirodiB (Xa-
paktepHo a1 BenukoOpuranii), iHAiiChKa cucTeMa OariB, CUCTEMa PO3PsIiB
toto. [Tpu 11bOMy HaBITH MiXk TOTEJISIMH OJHI€T KaTEropii MOXKyTh OyTH 3HAY-
Hi BiAMIHHOCTI. J[711 HAOUTBII SAKICHUX 1 KOM(OPTHUX TOTEIIB KIacupikaris
MPAaKTUYHO HE MOXKe OyTH 3aCTOCOBaHA 4Yepe3 Ha/JA3BUYANHO BHUCOKHI PiBEHb
00CITyrOByBaHHS.

He MokHa HE 3rajaTv TakoX, IO y TaKuX KpaiHax sk ABctpisa, Kurai,
[IBerist kaTeropu3alis 3MIHCHIOETHCS Ha TOOPOBIILHUX 3acajiax, a B [3paini 1
OiHagHIISA B3arai BiCYyTHI HaIllOHAIBHI CHCTEMHU KiIacuQiKailii TOTeB, 10
YCKJIA/IHIOE y3arajJbHeHHs y IbOMY UTaHHI 1 HOPOPKYE TUCKYCIT K y Typuc-
TUYHIN cepi, Tak 1 y TPaBOBUX IMUTAHHSX.

3a piBHEM, BapTICTIO Ta aCOPTUMEHTOM IOCIYT TOTENbHI MiANPHEMCTBA
MOJIISIFOTHCS HA TUITH: JICIIIEB1 TOTEN1 3 00MEXESHHM CEPBICOM 1 TOTEI «JTIOKCY,
HanpuKIad, GIainTeni; 3a peKUMOM eKCIUTyaTallii — Ha IJI01000B1, CE30HHI Ta
3MiIIaHoi Aii; 3a MiCIIeM pO3TallyBaHHS — roTesi, po3MileHl B MICTi 1 3a Mi-
CTOM, TTPUIOPOXKHI (MoTei) 1 roTesi Ha BoAl (6oterni); duoTeni (BeIuKi rotesi
Ha BOJIi), aKBaTeJIi 1 IIajie TOIIO; 3a KITbKICTIO CaIbHUX MICIIb — MaJjii (MEHIIIe
100 micip); cepenni (Bix 100 mo 500 micup; Bemuki (morax 500 micie). o-
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KJIaJTHO TIEPEPaXOBYIOTHCS TAKOXK YC1 MOXKIIMBI BUAM TOTEIIB Y JiTeparypi [ 4,
C.166 — 171; 5].

MoxHa Tako)K BHOKPEMHUTH KiIbKa OCHOBHUX THIIIB TOTEJIB: TOTEJb
JTIOKCY»; TOTEJIh BHCOKOTO KJIacy; TOTEJi CEPEIHbOTO PIBHS;, amapT — TOTEIi;
€KOHOM KJIaCy; MOTEJIb; KypOPTHHI TOTEINb; TUITY KOHIOMiHiymy Tomio [3, C.
181 - 182].

3rimHo mociipkeHb, npoBeAaeHuX y 2004 pori BeecBiTHROO TypuCTHY-
Hoto opranizaiieto (BTO) Ta MikHapoaHOT TOTENBHOI acoliaii€ero, odiriiHa
cucteMa kiacudikarlii roTesiB Ha e yac Oyna npuitHaTa y 83 kpaiHax CBi-
ty. [Ipn nboMy y 23 kpaiHax BOHa MONIUPIOBAJach HA MOTEJNI, MAHCIOHATH 1
anaprtroreni, y 20 nepkaBax OyJia IMOB’s3aHa 13 BCTAHOBJICHHSAM TapuQiB s
MeBHUX KaTeropii roresnis. HalionaapHa TypuCTHYHA aIMIHICTpAIIis pa3oM i3
OpraHOM MICIICBOTO CaMOBPSITyBaHHS 3/iHCHIOBaIA KiacHu(]iKaIlio TOTEIIB Yy
49 xpainax cBity, a mpodeciiiHi roTeNbHi opraHizaiii — y 48 kpainax. O00B’s13-
KOBOIO BUMoOTa Kiacudikarlii 3aco0iB po3mimieHHs Oyna y 46 kpaiHax, oTpu-
MaHHs BIIOBIHOT JinieH31i — y 55 kpaiHax, a 32 KpaiHd HE BUCYBAJIM BUMOT
1o Oyzb — sikoi odimtiiinoi kmacudikarii [[{utoBano 3a 2, C.80, 300 - 301].

HaiiGinpmmi Typomeparopu, sSiKi MarOTh JOCTYN JI0 3HAYHHX OOCSTIB 3a-
co0iB po3MmilieHHs1 B 6araTh0ox KpaiHaxX, BUKOPUCTOBYIOTh YCI IepepaxoBaHi
cucteMu Kiacudikaiiii, a Takox BIacHy. [0TenbHI Kopropartlii po3po0istoTh
3a3BHYal BJIaCHY KJacH(iKaIlito 3T1THO 13 MapKOIO CBOTO MPOAYKTY.

He 3ynuHSrO4YKCh y CTaTTi HA TPUBAJIOMY MPOLIECi HaITaHHSI, JOTIOBHEHHS,
BiJIXUJICHHS TOIIIO MPOIO3UIIIH 1010 CTBOPEHHS €IMHOT MIXKHAPOIHOT KJIaCH-
(hikarrii ToTeNB 1 HAMaraHHsIX HAJaTH [IbOMY IIPOLIECY ITPABOBE 3a0e3MEUEHHS
3 OMISAly Ha 3ampOIOHOBaHI 00CITH, 3a3HAYMMO JIMIIE, IO MOAI0HI CrpoOH
pobunucs, nmounHaroun i3 1952 poky 1 mpoAOBKYIOThCS JTIOHWHI, KOJU aKTy-
QJIBHUM CTaJIo eJIEKTPOHHE PE3ePBYBAHHS TOTEIIB.

VY 2003 pomi B YkpaiHi OyJy IPUAHATI CTaHIAPTH, 3TITHO SIKUX CYO’ €K-
TH TOTEJILHOTO O13HECY PEryIIOI0Th CBOIO AisUTBHICTB. Lle, 30kpema, cranaapT
«ITocnyrn typuctnuni. Knacudikaris roremiB» [6] 1 cranmapt «llocoyru
TypUCTHYHI. 3ac00M po3MillyBaHHs. 3araibHi BUMOTH» [7]. I3 11bOro MOX-
Ha 3poOUTH BUCHOBOK, ITI0 B HaIIiil KpaiHi Ki1acudikaiis MpucyTHS Ha PiBHI
BHJIUICHHS TOTEIB Ta 1HIKMX 3ac00iB po3mimieHHs. [Ipudomy 10 ocTaHHIX 3a-
CTOCOBYIOTBCSI JIMIIIC 3arajibHi BUMOTH.

VY BignoigHoCTi 13 m.4.1 ctangapty «Ilocnyru typuctuuni. Knacudika-
1Iisl TOTENiB» Kiacuikallis roTeIiB Ta aHAJOTIYHUX 3aC001B PO3MIIICHHS 32
KaTeropisiMH 3IMCHIOIOTH 3TiJIHO 13 3arajlbHOK XapaKTEPHCTUKOIO TOTEINO,
SIKYy BU3HAUaIOTh KOMILJICKCOM BHMOT JI0 MaTepiallbHO — TEXHIYHOI OCHaIlle-
HOCTI, TIepeNTiKy HaJaBaHUX TOCIYT, KBamidikallii mepcoHary, ToTei Kiacu-
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(hiKyIOTh 3a 1’ SIThbMa KaTeropisiMU 1 TTO3HAYAIOTh 31pKaMH BiJl OJIHI€T 10 1T ATH
(1m.4.2). KiapkicTh 3ipoK 30UIBIIYETHCS 3 MIABUIIICHHSAM PiBHSI 00CITyrOBYBaH-
Hs. 3rigHo 1. 4.1 cranmapty «llociyru TypucTruHi. 3aCO0M pO3MIIITyBaHHS.
3aransbHi BAMOTH» 3aCO0M pO3MIIIYBaHHS MOAUISIOTH HA KOJICKTHUBHI Ta 1HIH-
BiJlyasibHi. Y TEKCTi CTaHAAPTY HAJAETHCS ACTATbHUN TIEPEITiK 1 THX, 1 1HIITUX.
Tak, 10 mepmmx HajleX)aTh TOTENI 1 aHAJIOTIYHI iM 3acO0M PO3MIIICHHS, 10
JIpyTUX — KIMHATH, OPEHIOBaH1 y CIMEMHUX OyIUHKaX, )KUTIO0, OPEHIOBAHE B
npuBaTHUX 0ci0 abo yepe3 areHTCTBa, a TAKOK HEOCHOBHE OCOOMCTE JKUTIIO,
HajaHe Oe30IUIaTHO poauyaM Ta 3HaiiomMuM. BTim, kareropusaiiisi abo mpu-
CBOEHHS 31pOK 3TiIHO JepXaHUX CTaHIApTiB HE € 000B’SI3KOBUMH, HACTHCS
po 000B’SI3KOBICTh cepTUdIKAIIiT OO0 MUTAHb OE3MEKH.

KinpkicTh cepTuhiKoBaHUX TOTEIIB 301UIBIIMIACH MICIIS IPUHHATTS HOBOT
penaxiii 3akony Ykpaiau «IIpo Typusm» [8], 1110 MO3HAYMIOCH 1 HA X SKOCTI,
OCKIJIbKU CHOTOAHI Typ (hipMH 32 yMOBaMH 3aKOHOJIaBCTBA MAlOTh MPABO Ipa-
IIIOBATH JIUIIIE 13 cepTU(IKOBAHUMHU 3aC00aMH PO3MIIIECHHS.

IcHye Takok MikHapomHa Kiacudikallisi TOTeIbHUX HOMEpIB, sIKa 3iiic-
HIOETHCS 3T1IHO Py OCHOBHUX KPUTEPIiB.

BucnoBku. [TigBoasun miaCcyMKH, CIIiJT 3a3HAYUTH, 1110 KJIacudikaiis To-
TEJIIB Ta HIIMX 3aC001B PO3MIIICHHS Ba)KJIMBA ISl IPABOBOTO PETYITFOBAHHS
BITHOCHH, [0 BUHHKAIOTh MK OpTaHi3alisiMH, 10 MPOMOHYIOTh TYpPUCTHY-
HUI NPOAYKT 1 TypUCTaMU, a TAKOXK MK TypolnepaTopamu, TypareHTaMu i ca-
MUMU 3acobamu po3mimieHHs. [lepenbagaemo, 10 3HaYHUI BILTUB Taka Kiia-
cuikaIris Mo)ke MaTH 1 Ha BIJMOBITHI 3000B’s13aIbHI BIJIHOCHHH.

CripoOu CTBOPHUTH €QMHY MIDKHApOJHY Kiach(ikallito TOTeliB 1 HaJAaTH
IILOMY TIPOILIECy MpaBOBE 3a0e3MeYeHHs poOuIHcs, MourHa4u 13 1952 poky i
MPOIOBXKYIOTHCS JOHUHI, KOJIM aKTyaJIbHUM CTaJI0 €JIEKTPOHHE pe3epByBaHHS
TOTEJiB.

VY 2003 pomi B YkpaiHi OyJau IpUAHATI CTaHAAPTH, 3TITHO SKUX CyO’ €K-
TH TOTEIHHOTO O13HECY PETYIIOIOTh CBOIO MIsUTbHICTR: «IloCIyru TyprCTHYHI.
Knacudikaris rorenisy 1 «[locayru Typuctuysi. 3aco6u po3minryBaHHs. 3a-
rajgbHi BUMOTH» [7]. 3 IbOTO Yacy B HaIIiil KpaiHi Kiaacudikallis MpUCyTHS Ha
PIBHI BUIIJICHHS TOTEIIB Ta 1HIIUX 3aCO0IB PO3MIIIEHHS, PUYOMY JI0 OCTaH-
HiX 3aCTOCOBYIOTHCS JIMIIIE 3arajibHi BUMOTH.

Bynyuu ofHi€ro 13 BU3HAYAIbHUX CKJIaJI0BUX TYPUCTHYHOTO MPOIYKTY, SKi
XapaKTepHU3yIOThCA MOABIITHOIO MPUPOIO0I0 — HEMaiHOBUM 3MICTOM (came po3-
MIIIEHHS Y TOTEeN1, CIPUHHATTS HOTO aTMoC(hepH TOIIO) y TOE€THAHHI 13 Maii-
HOBOIO «()OPMOFO» BTiJIEHHS (TOTEJb SIK KOMIUIEKC MaTepiaJIbHUX CKIIAOBHUX ),
3ac00M PO3MIIIEHHS BIUTUBAIOTH K HA AKICTh TYPUCTHUHHUX MOCIYT, TaK 1 Ha
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3arajibHe CIPUIHATTS TYPUCTOM TaK 3BaHHMX «BUIBHUX pecypciB». BTim, 11e He

M030aBJIsi€ X SIKOCT1 TOBApy IS 3aJI0BOJICHHS TYPUCTHYHUX TOTPEO.
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Koxanoscbkuii B. O. Kilacugikauist 3aco0iB po3minieHHs (roreJib) y Typuc-
TUYHIiH cdepi Ta ii npaBoBe 3HAaYeHHs (UMBUILHO-NPABOBUI aCIEKT).

CraTTs nIpuCBSYCHA aHAIZY TIOHATTS, BUIIB 1 Kiacudikarlii 3aco0iB po3MilIeHHS
(roremi) Ta ii MpaBoBOMY 3HaueHHIO. HaBomAThCS mifcTaBy i MpuKiIaau Kiacudika-
1ii TOTeNiB Ta IHITNX 3aCO0iB PO3MIIIEHHS Y MIPAKTHIII PI3HUX KPaiH, JOCIiIKYIOTHCS
MIKHApOIHI aKTH 1 3aKOHOIAaBCTBO, B SIKUX 3aKPITIICHO IO TOTEJIiB Ha BUIU. ABTOP
MIPUXOANTH JI0 BHCHOBKY, 110 KJIacH(iKallis TOTENIB Ta 1HIINX 3aC00iB PO3MIIIIEHHS
BaYXJIWBA IS TIPABOBOTO PETYIIOBAaHHS BiJHOCHH, [0 BHHUKAIOTh MIXK OpraHi3arlis-
MU, SIKi TIPOTIOHYOTh TYPUCTUYHHIA IPOIYKT 1 TYPUCTAMH, a TAKOXK MIXK TypoTiepaTo-
pamu, TypareHTam# i caMiMH 3aco0aMu po3MimeHHs. B cTarTti miakpecmtoeThes, Mo
SIK BU3HAYaIbHA CKJIAZIOBA TYPUCTUYHOTO TPOJYKTY, SIKA XapaKTEePU3yOThCS TOIBIM-
HOIO TIPUPOIOI0 — HEMAaWHOBHUM 3MIiCTOM (CamMe PO3MIIIEHHS y TOTElN, CIPUHHATTS
Horo armMocdepu TOIO) y TIOEAHAHHI 13 MafHOBOIO «(hOpPMOT0» BTiNIEHHS (TOTEINb K
KOMILIEKC MaTepiadbHUX CKJIAJIO0BHX ), 3aCOO0H PO3MIIIECHHS BIUTHBAIOTH K Ha SIKICTh
TYPUCTHYHUX MOCIYT, TaK 1 HA 3araJibHe CIPUHHSATTS TYPUCTOM TaK 3BaHUX «BITBHUX
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pecypciBy, 110 He 1M030aBIIsi€ X SIKOCTI TOBapy Ul 3a10BOJCHHS TYPUCTUYHHX MO-
TpeO.

KuarouoBi ciioBa: Typusm, TypuctudHa cdepa, Knacugikailis 3aco0iB po3MilieH-
Hs (TOTEINIB), IPaBOBE 3HAYCHHS KIIaCH(iKallil, IMBIILHO — ITPABOBI ACTICKTH.

Kokhanovskiy V. O. Classification of accommodation facilities (hotels) in the
tourism sector and its legal meaning (civil legal aspect)

The paper deals with the concept, types and classification of accommodation
facilities (hotels) and its legal meaning. The bases and examples of the classification
of hotels and other accommodation facilities in the practice of different countries are
given, international acts and legislation are investigated, in which the division of hotels
into species is fixed. The author concludes that the classification of hotels and other
accommodation facilities is important for the legal regulation of relations between
organizations offering tourist products and tourists, as well as between tour operators,
travel agents and accommodation facilities themselves. The article emphasizes that
as a defining component of a tourist product characterized by a double nature - non-
property content (namely, accommodation in the hotel, perception of its atmosphere,
etc.), in combination with the property «form» of embodiment (the hotel as a complex
of material components), the means of accommodation affect both the quality of
travel services, and the general perception of the tourist so-called «free resourcesy,
which does not deprive them of the quality of goods to meet the tourist needs.

Keywords: tourism, tourism sphere, classification of accommodation facilities
(hotels), legal value of classification, civil - legal aspects.
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NMEPCNEKTUBU 3ANPOBAOXEHHA
ANBbTEPHATUBHUX METOAIB BUPILLEHHA
IHBECTULINHNX CMOPIB

HasiBHicTh Heymepe KeHoro, npodeciiiHoro Ta MBUIKOTO MEXaHI3MY BH-
pIIIEHHS 1HBECTUIIIHUX CIIOPIB 3aJUIIAETHCS OJHUM 13 YMHHUKIB 1HBECTH-
1iitHOI npuBabiMBOCTI Ykpainu. BogHodac, motouHa cutyarttist B ik chepi €
HECIPHUATIUBOIO JUIsSI IHO3EMHHX 1HBECTOPIB, SIK1 BiUyBalOTh HEBIIEBHEHICTh Y
MOXJIMBOCTI 3aXMCTy CBOIX IpaB Ta IHTEPECIB y BITUM3HIHUX cylax. Bkazane
3HIDKY€E 1HBECTHIIIHY NMPUBAOIMBICTh YKpaiHU, PO 110 CBiTYaTh BIAMOBIIHI
PEUTHHTH.

BukopucranHs MIKHApOAHHX 1HCTPYMEHTIB 3aXHCTy IpaB 1HBECTOPIB,
3TiAHO 13 MDKHApOJHMMHU YrojaMu YKpaiHM IpPO 3a0XOYEHHS Ta B3a€MHUIM
3aXUCT 1HBECTHIIIM, TakoX HE Mo30aBlieHO HeAoiiKiB. HaBexene migBuirye
aKTyaJbHICTh PO3BUTKY aJIETEPHATUBHUX METOIIB BUPIIIECHHS 1HBECTULIIHHUX
CropiB, y ToMy uucii, meaianii. [Ipo 1e cBiqYuTh TakoX 1 CBITOBA MPaKTHKA,
30Kpema, IianpHICTh €Bpomnelicbkoi Kowmicii (3ampoBamkeHHsT Memiaiii s
BUPIIICHHS 1HBECTUIIIHUX CIIOPIB HAa BHYTPIIIHHOMY PHHKY), MIXXHAPOIHUX
opranizauiii (Enepreruunoi Xaprii, Komicii OOH 3 mixxHaponHoro mnpasa,
MixnaponHoi acomianii ;opucTiB). [lonokeHHs Mpo 3acTOCYBaHHS albTepHa-
TUBHUX METOAIB BHPIIIEHHs CHOPIB BKJIIOUEHI ¥ A0 Yroau mpo Acoriaiiro
MK YkpaiHoto Ta €BponelicbkuM Coro30M.

ITpoexT 3akony VYkpainu “IIpo menianiro” mpUHHATHH JuIIe B HepIIO-
My YHTaHH1, TOMY HayKOBa IUCKYCis 1010 MEXaH13MiB 3alIPOBa/IKEHHS 11bOTO
BUJly BUPIIIEHHS CIOpPIB, BUBUEHHS MOXIUBOCTEH Ta MEXaHI3MiB BUKOpH-
CTaHHS MeJialii mpy BUPIIIEHH] 1HBECTUIIIHUX CIIOpiB B YKpaiHi, € HA/A3BU-
YaifHO aKTyaJIbHUM.

CyTHOCTI Ta BUJ]aM 1HBECTHLIHHUX CIIOPIB MPUCBAYEHO POOOTH TAKUX Bi-
TYM3HSHUX HAyKOBIIIB, sk [. 3makomana, O. Binnuk, H. Py6inc, K. lllpoep, H.
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Copmnapaitsx, A.H. TTonkosa, 1.3. ®apxyrainoBa. TeopeTudHi Ta MpakTUYHI
aCIeKTH 3ampoBa/DKCHHS Memiarii B YkpaiHi BucBiToBanucs JI.Pomananse,
B.fxoBneBum, O.Xpimini, . IIpornenko Ta inmuvu. BonHodac, came oco6miu-
BOCTI 3aCTOCYBAaHHS Meiallii mpyu BUPIIICHH] IHBECTUIIIHHUX CIIOPIB HE TPH-
JIJIEHO 1I0CTaTHBO yBaru.

[TonsATTS 1HBECTHIIIHOTO criopy Oyio 3ampoBamkeHo Konsenmiero «IIpo
MOPSIIOK BUPIIICHHS IHBECTUIIIMHUX CIIOPIB MK Jep’KaBaMH Ta 1IHO3EMHUMU
ocobammy, nmpuiiHaToi y Bammunarroni 18.05.1965 p. [1], sxy Ykpaina miamnu-
cana 3 xBiTHs 1998 p. 1 3akonom Ykpaiau No 1543-I11 Bix 16 6epesns 2000 p.
patudikyBaa 6e3 OyIb-IKUX 3aCTEPEIKEHB [2].

BianoBigHO 10 CT. 25 11i€1 KOHBEHIIIT 10 KaTeropii 1IHBECTUIIIMHUX HaJje-
KaTb CIIOPH, 10 BUHUKAIOTH Y 3B’ SI3KY 3 IPSIMUMU 1HO3€MHUMU 1HBECTHUIIISIMU
MIDXK JOTOBIPHOIO JIepKaBoiO 1 0c00aMH 1HIIUX JOTOBIPHHX JEPKaB, a caMe:

a) 1THBECTHIIIIHI CIIOpH, SIKI BUHMKAIOThH 13 BIIHOCHH, OB’ S3aHUX 3 1HO-
3eMHUMH 1HBECTHULISIMU;

0) cropu, 1110 BUHUKAIOTh M)XK JIOTOBIPHOIO JIEP>KaBOIO 1 IHO3EMHHUM TIPH-
BaTHUM 1HBECTOPOM;

B) IIPaBOBI CIIOPH, IO CTOCYIOTHCS CYTHOCTI i 00CATY FOPHIMYHUX TPaB 1
000B’sI3KIB CTOPiH, YMOB 1 PO3MipiB KOMIICHCAITIi 32 OPYIICHHs 3000B’13aHb
3a IaHUM 1HBECTUIIIMHUM KOHTpakToMm [1].

Crt. 26 3akony Ykpainu «IIpo pexum iHO3eMHHMX 1HBECTHIII» mependa-
yae, 10 CIIOPH MK 1HO3€MHUMHU 1HBECTOPAMH 1 EPKABOIO 3 MUTAHb JEPIKaB-
HOTO PETY/IIOBaHHS 1HO3EMHMX 1HBECTHIIIN Ta TisSTILHOCTI MiAMPUEMCTB 3 1HO-
36MHHMHM 1HBECTHUIISIMU MISATAIOTh PO3MIIALY B Cylax YKpaiHU, AKILIO 1HIIE
HE BU3HAYEHO MIKHAPOAHUMHU JOTOBOpamMu Ykpainu [3].

CynoBo1 CTaTUCTUKU MO0 PO3MIALY TOCIONAPCHKUMU CyJaMH 1HBECTH-
IHHUX CHOPIB HE MyOIIKy€eThCs, BOJHOYAC, 32 CIIOBAMH 3aCTYITHUKA TOJIOBH
Bumioro rocrionapeskoro cyny Yipainu [ Kpasuyka, y 2015 porti HaitO11b11a
KUIBKICTh CITOPIB 32 y4acTIO 1HO3€MHHUX 1HBECTOPIB (MIAMPHEMCTB 3 1HO3EM-
HUMU 1HBECTHULISIMH) PO3IVIsAanacs rocrnoaapchbkuM cyaoM micta Kuesa Ta
rocrnojapcbkumM cynom MukomnaiBebkoi oonacTi. [IpeqmeTom po3misay ciopis,
IO PO3MISAJANNCS TOCIOAAPCHKUMHU CyAaMU 3a Y4YacTIO 1HO3€MHHUX 1HBECTO-
piB, Haifuacrimie OyJu:

- CTSTHEHHS 3a00prOBaHOCTI 3a MPOAYKIIiI0, TOBAPH, TOCIYTH;

- po3ipBaHHS Ta BU3HAHHS HEIIMCHUMHM JIOTOBOPIB MAPSTY, OPEHIH, KY-
MiBJII-MTPOJAXKY TOIIIO;

- 3aXHUCT MpaBa BIACHOCTI;

- BU3HAHHIM HEIIWCHUMHM PIIICHb 3arajlbHUX 300piB TOBAPUCTB Ta 1HIII
CIIOpH 3 KOPIOPATUBHUX BiTHOCHH;
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[lepCIIeKTHBY 3aIpOBaIKEHHA AIETEPHATHBHIX METOB BUPILLICHHS IHBECTHIIHHIX CIOPiB
BU3HaHH: HEAIMCHUMH piieHb AMK Ykpainu;

3eMJICKOPUCTYBaHHS;

0OaHKIBCHbKa MISITIBHICTD;

- 3aXUCT IHTENEeKTyaJIbHOI BIaCHOCTI TowIo [4].

Jlo BijoMux HenonikiB (PyHKIIIOHYBAaHHS BITUM3HSHOI Cy/l0BOi CUCTEMH,
BIJI SIKUX 3aJICKUTh SIKICTh Ta MIBUJAKICTh BUPIIICHHS 1HBECTUIIIHUX CIIOPIB,
CJIiJ] BITHECTH 1 Hee(DEeKTHBHE Ta MOBUIbHE BUKOHAHHS CYJIOBHX pillleHb. Bu-
KOHaBYa CIy»0a, BIAMOBISIOYM Y BUKOHAHHI BiJIOBIHOTO PIlICHHS B OLTb-
IIOCTI BUNAJIKIB, BKa3ye Ha (OpMajbHI MiJICTaBU: HENPaBUIBLHO odopmiie-
Hi BUKOHABUl JOKYMEHTH, BIJICYTHICTb allOCTUJIS,, HEMPABUIBHO O(opMIiIeHy
JIOBIPEHICTh Ha MPEJCTAaBICHHS 1HTEPECIB, Ta iHIII (opMaIbHI MOMUIKH, SKi
MOXYTb MPUITYCKaTH NPEACTaBHUKU 1HBECTOPA.

Po3rnsig iHBECTULIMHUX CIIOPIB Y MDKHApPOAHOMY apOiTpaki, 30Kpema,
TaKOXX HE 11030aBJIeHNI HEraTUBHUX aclekTiB. B mepiry yepry, 11e cTocyeThes
IPOILIOBHUX Ta YAaCOBUX BUTpAT, Opaky KOH(iAEeHUiNHHOCTI Tomo. MixkHapo.-
HUH LIEHTpP 3 BPEery/IlOBaHHs 1HBECTULIMHUX CHOPIB KpiM apOiTpaxy, NpuMH-
PIOBAJIBHOI MPOLIETYPHU Ta EKCIEPTH3HU TAKOXK MPOIOHYE MEIaLliIo K albTep-
HAaTHUBHUI METOJ BUPIIIEHHS 1HBECTUIIHHUX CIIOpiB [5].

Bkasani Heos1iku cy10Boi Ta apOiTpaxHOi pOpM BUPILICHHS 1HBECTUIIIH-
HUX CIOPIB MPU3BOAATH 10 CHPOO 3aCTOCYBAaHHS aJbTEPHATUBHUX METOJIB
BUPIILIEHHS CMOPIB, SIK 1 3 00Ky MIKHApOAHUX OpraHizamiil, Tak 1 OKpeMHX
JIepKaB.

B Vkpaini Takox Oynu cripoOH 3HAWTH HOBI LUIAXM Ta MEXaHI3MHU BUpi-
IICHHS 1HBECTHLIWHUX CHOPIB, ajie YCHIIIHUMHU BOHU He Oynu. Tak, y 2004
poui Kabinerom minicTpiB Ykpainu Oyno ctBopeHo Kowmicito 13 cipustHHA 10-
CY[I0OBOMY BPETYJIFOBaHHIO CIIOPIB MK IHBECTOPAMU Ta OpraHaMy BUKOHABYOT
BJa]u (aje BXKe yepe3 pik BoHa Oyia JikBijoBaHa) [6].

Binowmi Tako HaMaraHHs MiCII€BO1 BIaJId CTBOPUTH MEXaHI3MHU BUPIIICH-
HSl 1HBECTHLIMHMX cropiB. 3okpema, Po3mopsmkenHsm KuiBcbkoi Michkoi
nepxkaBHoi agminicTpanii Ne1980 Bix 24 >xoBTHs 2003 poky, Oyja0 CTBOPEHO
Komicito 3 10Cy10BOro BperyitOBaHHS CIIOpPIB, 110 BUHUKIIM MIXK 1HBECTOpa-
MU, OpraHaMH MiCLIEBOTO CAMOBPSyBaHHS Ta iX CTPYKTYpHUMH IipO3aia-
mu y micti Kuesi [7]. IIpu BinHunbkiii obnacHiit aep:kaBHii aaMiHicTparii
Oyna ctBopeHa Komicist 13 cipusiHHS 1I0CYJJOBOMY BPET'YJIIOBAaHHIO CIIOPIB MK
IHBECTOpPaMHU Ta OpraHaMu BUKOHABYOi BJIaJU 1 MICLIEBOTO CaMOBPSIyBaHHS
[8].

AJie 10 cKJIaly IMX KOMICi BXOJWIJIM IOCA0B1 0COOM BUKOHABYMX Opra-
HIB BJIa/IM, SIK1 HABPSIA YM MaJIM ClielliajbHi 3HAHHS, TOCBIJ Ta 3alliKaBIEHICTh
y BUpIILIEHH] IHBECTULIIITHOTO CIIOpY.
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3 METO0 MiIBUIIECHHS PiBHSA MPOdECitHOCTI y PO3IIsIAl 1HBECTHIIIHHUX
CTIOPIB JIyHAJIM MPOMO3HIIIi IIOJI0 CTBOPEHHSI CIEMiajdbHOI majxatd npu Bu-
IIOMY TOCIOAAapPCHKOMY CYIi, SIKa 3aMaTUMEThCS BHKIIIOYHO CIIOPAMH, JIe
OJTHI€IO 13 CTOPiH BHCTyIMaTUMeE Cy0’ €KT IHBECTHUIIIMHOT TisUTBHOCTI. AJjie Taka
171es1 TAKOXK Mae Oaratro HEJOJIKIB Ta CIIIPHUX MOMEHTIB 1 TOMY 3aJIUIIAETHCS
Hepeati30BaHoOIo.

BurieBkazane qae 3Mory CTBEpIDKYBATH, IO YKpaiHi CITiJi BUBYATH 1HO-
3eMHY MPAKTHKY aJbTEPHATUBHUX METOIB BUPIIICHHS IHBECTUIIHUX CIIO-
piB, y mepiry depry, memaiarii. CamMe BUBa)KE€HE Ta 3aKOHOAABYO ITiAKPITUICHE
BIIPOBAPKCHHSI Me/Iiallii B IHBECTHIIIHHI TPaBOBITHOCHHN MOXKE CTaTH OJTHUM
1X YUHHUKIB CTBOPEHHS MPOTHO30BAHOTO, CTAOIHFHOTO Ta 3p0O3yMIJIOTO 1HBEC-
THUIIIITHOTO KIIMMATY.

Mixnapoana acorriaiis opuctiB (International Bar Association) y 2012
porti 3atBepamia «lIpaBuna mMeniamii MiX 1HBECTOpaMH Ta JepKaBaMm», SKi
nependavyaroTh 3arajibHi BAMOTH Ta YMOBH TPOBEIEHHS Meialliidi B 1HBECTH-
HiHUX criopaX. 30Kpema, TpaBUIIaMu Mepe0adacTbCs HE3aICKHICTh Ta He-
yIEepeIKEeHICTh MeiaTopa, OPSI0K 3aTBEPIKCHHSI CTOPOHAMHU KaHANUIATYPH
Meziatopa (Meniaropi). [IpaBuiia Tako)k BU3HAYAIOTh €TAIM MPOBEICHHS Me-
miarii, 3a0e3meueHHss KOH(DIICHIIIHOCTI Ta MPUBATHOCTI MPOIeCy Meiallii,
MOKPUTTS BUTpAT Ha Memialito [9].

Bognouac, gocBin Ta kBamidikarlis MeaiaTopa B iHBECTHIIIMHUX CTIOpax
ctae Ha nepiuil iad. Came Tomy MiKHapOIHUM 1HCTYTYTOM Meiarii Oynu
po3po0ieHi KpuTepii KOMIETEHTHOCTI MEIiaTOpiB B MHBECTHUIIIMHUX CTIOpax
Ta CTBOPIOETHCS PEECTP MEIaTOPIB, K1 BIAMOBIIAIOTh TaKUM KpuTepism [10].

AmnanoriuauMm unHOM EHeprernuna Xaprtis Takox (opmye rpyny Memdi-
aTopiB «3 BHCOKUMH MOPAJIBHUMH SIKOCTSIMU Ta BH3HAHOI KOMIIETCHTHOCTI
y cdepl eHEepreTHYHUX IMEePEroBOPIiBY» I MPOBEICHHS Meialliid y paMKax
nporeaypu BupimeHas cnopiB Enepreruunoi Xaprii. ¥ mumai 2016 poky
Kondepennis Eneprernunoi Xaprii 3arBepauna KepiBHUIITBO 3 Memiallii B
iHBecTHIIHUX cropax (the Guide on Investment Mediation). Lle#t nokymeHT
MOSICHIOE TIPOIIEC Memiarii i Mexi ii MOXKJIMBOTO 3aCTOCYyBaHHs B cdepi iHBeC-
TUIIIHHAX BiTHOCHH. 3 onisiay Ha BIUTMBOBicTh Cekperapiary Enepreruunoi
XaprTii 114 1HII[iaTHBa € JOBOJI 3HAKOBOIO, a/DKE YPSIH JACPiKaB Ta IHBECTOPH
MaroTh 3BEpHYTH YBary Ha MOXIIMBOCTI 3aCTOCYBaHHs Meiallii Mpu BUHHK-
HEHHI 1HBECTHUIIHHUX criopiB [11].

MiKHapOIHUH IIEHTP 3 BUPIMIECHHS 1HBECTUIIIHUX CIIOPIB TAKOXK PO3IIO-
yaB poOOTYy 13 BIPOBAHKCHHS MeIiallii, HaB4aHHs MEJIaTOPiB Ta MIPOBEICHHS
Crieniagi3oBaHuX KOH(GEPEHITIH.
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Kowmicis OOH 3 mpaBa Mi>KHApOIHOI TOPTiBJIl MPOAOBKYE POOOTY Ha
po3pobkoro KoHBeHIIii mpo BUKOHAHHS MI>KHAPOJHUX KOMEPIIHHIUX MUPOBHUX
yroj. Bkazanuit TOKyMeHT MMOBUHEH YPIBHATH MIPABOBHIA CTaTyc apOiTpakHUX
pillieHb Ta MUPOBUX YTOI, IO T1IBUIIUTH 3aIlIKaBICHICTh CTOPIH HHBECTHITI -
HUX criopiB y memiartii [12].

Takox ci1ij1 3a3HaYUTH, IO BUPIIICHHS 1HBECTULIIMHKUX CITOPIB Y MOPSAKY
Meialii BxKe BKIIOUA€ETHCS B MOJI0KEHHS MIXKHAPOAHUX €KOHOMIYHHUX JTOTOBO-
piB. Hanpukiana, HemonaBHo parudikoBana Yroga Mk Kanamoro ta €C mpo
CTBOPEHHS BCEOCSXKHOI 3aHU BUIHHOI TOPTiBJIl TAKOXK MICTUTH MOJIOKEHHS PO
Meianiro.

binpmie Toro, €Bponeticbkka Kowmicis mianye CTBOPUTH MEXaHI3M T03a-
apOITpaXKHOTO BHpIIIECHHS 1HBECTULIMHMX cropiB. Ha mymky €Bpokowmicii,
3aCTOCYBaHHS TOJIOKEHb JIBOCTOPOHHIX Yrojl B cdepi 1HBECTHUIIIH MiXK Jep-
»xaBamu-wieHamu €C ta JloroBopy 1o Enepretuunoi Xaprii, sxi nepeadava-
IOTh BUKJTFOYHO apOiTpaKHUH MOPSAIOK BUPIIICHHS CIIOPiB, HE BIIMOBIIAIOThH
npaBy €C. 3okpema, Taki apOiTpakHi pIIlICHHS HE MiUIITaI0Th MEePErysay
HamioHaasHUMH cynamu Ta Cymom npaBocyaas €C.

Taxk, y 2017 pori €BpokoMmicisi MPOBOIUTE TPOMAJIChKI KOHCYIBTAIIIT ITI0/10
MOXKJIMBHX MEXaHI3MIB 3aITPOBAKEHHS Meiallii yisl BUPIIICHHS 1HBECTHIIIH-
HUX CTIOPIB IPH IIbOMY HE TT030aBJISI0YH IHBECTOPIB MpaBa 3aXUIIATH CBOI 1H-
TEPECH Y CYIOBOMY TOPsIIKY. Take 00roBopeHHs KpiM (GopMyBaHHS HAHO1IBIIT
MPUHHSATHOTO MEXaHi13My MUPHOTO BUPIIICHHS IHBECTULIIMHUX CIIOPIB ITOBHH-
HO MPUBEPHYTH yBary BCIX YYaCHUKIB IHBECTUIIIMHUX BiTHOCHH JI0 MOYKJTHBO-
cTer Memiardi.

30kpeMa, Ha OOTOBOPEHHSI BUHECEHI TaKi BapiaHTH 3alpOBaKCHHS ajlb-
TEPHATHBHUX METOJIB BUPIMICHHS 1HBECTUIIIMHUX CIOPiB: 1) CTBOPEHHS Me-
peXi HaIlOHAJIbHUX KOHTAKTHHMX IMYyHKTIB B OpraHax BIaJH JepKaB-uJICHIB
€C; 2) cTBOpEeHHS HAHAIIOHAJIBHOI ITPAaBOBOI OCHOBH Meiallii iHBECTHITIN-
HUX CTIOpiB (BUMOTH JI0 ME1aTOPiB, BA3HAYCHHS BUIIB CIIOPIB, 10 SKUX MOXE
3aCTOCOBYBATHCS Meliallisi, BAKOHAHHS MEIalliiHUX YToJI, ITpaBa TPETix ocio,
CIIBBIHOIIICHHS Meiallii Ta CyZIOBOTO PO3TIIALY); 3) CTBOPEHHS MOCTIHHO JTi-
OYUX MEIaIliiHUX areHTCTB y KOXHIN nepxkasi-wieHi €C, ski OymayTh BUKO-
HYBaTH aJMiHICTpaTUBHI QYHKIIT y cepi Mmemiamii (HanpuKiIaa, BEACHHS pe-
€CTPY MefiaTopiB); 4) CTBOPEHHS MeiaIiifHoro areHTcTa Ha piBai €C [13].

3BICHO, HE3BaXAIOUM HAa POOOTY 3 MOIIMPEHHS albTePHATUBHUX METO/IIB
BHPIIICHHS IHBECTHUIIMHUX CTIIOPIB 3 00Ky MIKHAPOIHHUX OpraHi3arliii, HaBpsa
YU MOXXHA TOBOPHUTH, IO Meiamis Oyle 3HaYHO TMepeBa)kaTh apOiTpaKHHMA
posmsin. [ Hacammepen, yepe3 YNHHUK 000B’I3KOBOCTI BUKOHAHHS ME1aTHB-
HUX yroj (HampuKiaa, MOPIBHSHO 3 MeXaHI3MOM, iependoadeHnM KoHBeHITI€10
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«IIpo mopsimoK BUPIMICHHS 1HBECTULIMHMX CIOPIB MDK JIep)KaBaMH Ta 1HO-

3eMHUMH 0cobamm»). BomHouac, 3acTocyBaHHS TOpUIHUX MEXaHI3MIB BHpI-

IICHHS 1HBECTHUIIIHUX CIIOPIB, /i€ MOEIHYEThCS Meliallis Ta apoiTpax, Moxe

MOKPALTUTH SKICTh Ta €EKTUBHICTh BUPIIICHHS CIOPiB, MOCTYMOBO IiBU-

IIyBaTH JOBIpY 10 Mefiallii. €BponelchKuii TOCBI 3apOBaPKEHHS Meiaril

B IHBECTULIHHUX CIIOPAaX € KOPUCHUM Uil YKpPaiHU sIK 1 3 TEOPETUYHOI TOUKU

30py Y pamkax (pOpMyBaHHS BIACHUX MEXAKHI3MIB aJIbTEpHATUBHUX METO/IB

BUPIIIECHHS IHBECTUIIIMHUX CIIOPIB, TaK 1 B IPAKTUYHHUX aCTICKTax 3a0e3IeueH-

Hs 1IpaB YKpaiHCbKHUX 1HBECTOPIB B jeprkaBax-uiieHax €C.
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Maszapaki H. A. IlepcnekTuBU 3alpOBAKEHHS AJILTEPHATUBHUX MeTOAiB
BUPilIeHHsI iIHBeCTHLII{HUX CIIOpiB
3arpoBaKeHHs €PEeKTHBHOI CHCTEMH BUPIIIEHHS iHBECTULIIHHUX CTIOPIB € 3ar1o-
PYKOIO CIIPUSITIIMBOTO 1HBECTUIIIHOTO KIIIMaTy Ta eKOHOMIYHOTO 3pOCTaHHS JiepiKa-
BH. MeTonu apOiTpaskHOTO pO3IIISTY, Tepe10aYeHi 0araroCTOpOHHIMHU Ta IBOCTOPOH-
HIMHU MI)KHapOJIHO-TIPABOBUMH aKTamMu y chepi iHBeCTHUIliH, MalOTh HU3KY HENIOJIKIB,
SIKi CIIOHYKAIOTh JI0 TOIIYKY aJbTePHATUBHUX METOJIB BHPILICHHS CIIOPIiB, MOXKIIU-
BOCTEH BUKOPUCTAHHA Mefiallii. ¥ JTOCiKeHHI IPOaHalli30BaHO OCHOBHI HAIIPSMKH
JisUTBHOCTI MIKHApoAHUX oprasizauiid Ta €C 3 po3poOku NpaBoBOTrO MO 13 BHPI-
IIeHHS IHBECTHUIIIMHUX CIIOPIiB 3a JOMIOMOTOI0 Mefiallii: po3podka KpuTepiiB mpo-
(hbeciliHOCTI MemiaTopiB, PEeECTPiB MeIiaTOpiB, IHCTUTYLIHHOI Mepexi MemialiiHuX
areHcTB. 3po0JIeHO BUCHOBOK, PO MOXKJIMBICTh BUKOPUCTAHHS TAKHX HAIPALIOBAHb
B YKpaiHCHKOMY 3aKOHO/IaBCTBI Ta MO0 TEHJIEHIIiN pO3BUTKY MEXaHi3MiB BUpIIlICH-
Hs IHBECTHUIITHUX CIIOPIB.
KuarouoBi ciioBa: iHBECTHIIIHMIA cITip, MeJiallis, albTepHATUBHI METOANU BHPI-
IIeHHS CIOPIB.
Mazaraki N. A. Perspectives of alternative methods of investment dispute
resolution
Effective system of investment dispute resolution is the basis of incentive
investment climate and economic development of a state. Arbitration as a binding
dispute settlement mechanism provided by multilateral and bilateral investment
treaties has a number of deficiencies and that leads to the search for alternative dispute
resolution methods, mediation as the main one. The article analyses the activities of
international organisations and the EU in the field of providing legal environment
for mediation as the method of investment disputes resolution: evaluating criteria for
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mediators, mediators’ registers, creating institutional network of mediation agencies.

The author concludes that results of such activities could be used in amending ukrainian

legislation and on the tendencies in the sphere of investment dispute resolution
Keywords: investment dispute, mediation, alternative dispute resolution.
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THE PRINCIPLE OF THE LEGITIMATE
EXPECTATIONS

1 Origin of the principle of the legitimate expectations!

1.1“Higher” sphere

It is generally accepted that the principle of legitimate expectations is a
partial “sub section of the legal certainty as a constitutional® tenet. “A well-

1 Prispevok bol vypracovany v rdmci grantového projektu APVV €. 14-0061
»Rozsirovanie socidlnej funkcie slovenského stikromného préva pri uplatiiovani
zésad eurdpskeho prava“.

2 ... principle of the legitimate expectations protection is tightly attached to
the principles of the rule of law and arises from the Constitution — Article 1, section
1. The Constitutional Court consider to be necessarily stated that according to the
conclusion of the social philosophy, when the limits of legitimate expectations given
by law are uncertain, freedom is uncertain as well.“ Constitutional Court of the Czech
Republic, file reference IV US 167/05.

,»The Constitutional Court as a guardian of law and order is obliged to respect
the rule of law, where the protection of legal certainty, protection of legally acquired
rights and legitimate expectations are guaranteed ...“ Constitutional Court of Slovakia
file reference PL. US 12/05.

,» The first root — the principle of the protection of acquired rights — was recognised
for the first time by the courts in a judgment of the Central Appeals Court for the
Civil Service and Social Security Matters (CRvB) of October 31, 1935. In this case
the salary of civil servants, including that of the town clerk of the municipality of
Utrecht, was substantially reduced in March 1935, with retroactive effect to April
1934, in accordance with the statutory regulations in force at that time. This meant
that the civil servant concerned was required to pay back a sizeable part of the salary
that had already been paid to him in the previous year. The town clerk objected to this
and appealed to the Central Appeals Court on the ground that the statutory regulation
on the basis of which the salaries had been cut down was contrary to the law. The
Central Appeals Court held that the town clerk was in the right and ruled that the salary
reduction was contrary to the principle ofgllegal certainty. According to the Central
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known example in this connection is the classification by Nicolai, who regards
the fundamental principle of legal certainty as the basic concept for law as
such and from which three principles can be derived for constitutional and
administrative law, namely: (a) the principle of substantive legal certainty
which requires the executive to respect acquired rights; this principle imposes
limits above all on the retroactive effect of regulations and the withdrawal of
decisions; (b) the principle of procedural legal certainty which requires that
decisions must be clear and definite; (c) the principle of legitimate expectations
which requires that executive bodies fulfil legitimate expectations wherever
possible; this principle is of particular relevance to the expectations created by
promises and policy rules.” [1]

1. 2 Public or private or ...

When trying to determine the area of origin of the institute of legitimate
expectations, mostly the public (especially administrative) law comes into
account'. At least on national® level of Slovak legal environment acknowledged

Appeals Court, this principle had the effect in this case of preventing the exercise of a
power in respect of a civil servant which amounted to “a regulation that related to the
period during which he had received his annual salary in accordance with the valid
provi-sions and that would bring about a retrospective change in those regulations
which would affect him adversely”. Since the regulation undermined the acquired
rights of the civil servant, it was therefore judged to be unlawful. As this regulation
lacked legal effect owing to its infringement of the principle of legal certainty, the
decision to reduce the salary was quashed.* in Berge, Gio ten; Widdershoven, R.J.G.M.
(1998) Netherlands reports to the fifteenth international congress of comparative law
/ Rapports néerlandais pour le quinziéme congres international de droit comparé, pp.
421 - 452 (Conference report), pp. 425-426.

1 According to the views shared on specialized forum http://www.lexforum.
sk/446: Klinka, T. ,,... in my personal point of view, the constitutional (!) doctrine
of legitimate expectations as created by ECHR can be applied only in the field of
public law and its aim is to protect the individuals from the authority arbitrariness ...
& Novotny, M.: ,, ... i agree that there are no legitimate expectations in private law
relations.

2 Not only in Slovakia, also the legal doctrine from other states advocates
this belief, e. g.: ,,The article examines the nature of the interest protected by the
administrative law doctrine of legitimate expectations. It suggests that the in-
dependent development of administrative law in this context should be considered in
light of the distinction between the reliance and expectation interests established in
private law. It does not argue, however, that the protection of reliance and expectations
in administrative law should overlap their protection in private law, since the relevant
considerations in these two contexts are not identical.* in Barak-Erez, D.: The Doctrine

of Legitimate Expectations and the Distinction between the Reliance and Expectation
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by the author, as well as some resources from abroad: “As is well known, the
protection of legitimate expectations has gradually become a central principle
of administrative law” [2].

On the other hand “The basic concept that it must be possible to rely on the
statements of the counterparty in legal matters applies not only in constitutional
and administrative law but also in other fields of law, notably criminal law and
private law”[3]".

What is more, the root of subject principle can be found in private law (at
least according to legal doctrine in the Netherlands): “Indeed, the principle
of legitimate expectations in the Netherlands can probably be traced back the
furthest in private law: for example the decisive factor in the conclusion of a
legal act in private law and the determination of the content of such an act has
long been not only the will of the parties but also the legitimate expectations
created by this act” [1, p. 425].

1. 3 Administrative, proprietary ...

Another scope of subject principle can be seen under the light of protected
interest.

In judicial practise (probably first of its kind in area of former
Czechoslovakia on basis of internal research), legally puristic inexact approach
occurred [4]: legitimate expectations were related not only to proprietary rights
(as a well-known attitude), but to

(1) property rights in wider conception and different from proprietary;

(i1) protection of the administrative body procedure in accordance to legal
order that can be trust by the party and their actions followed the procedural
proceeding with confidence;

(ii1) the party can reasonable expects that the judicial decision will be
enforceable;

(iv) when any information is provided by the administrative body within
its scope of power, such information can be considered credible.

“... different forms of legitimate expectations are mentioned in this
decision of Constitutional Court. On one hand it is the legitimate expectation
in accordance to pro-prietary rights protection - in wider sense of property,

Interests. European Public Law, Volume 11, Issue 4. Kluwer Law International, 2005.
p. 583. online http://www.tau.ac.il/law/barakerez/articals/legitimate.pdf .

1 According to the private law and criminal law consultative reports of J.B.M.
Franken and J. de Hullu on the principle of legitimate expectations and legal certainty
in the Netherlands prepared for the Association for the Comparative Study of Law
in Belgium and the Netherlands, Deventer 1997. online https://dspace.library.uu.nl/

handle/1874/43885 .
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on the other hand it is the legitimate expectation as a main principle of the
administrative law — at some point considered to be an integral part of good
administration. In the second mentioned approach, it is a typical vertical
relation between the administrative body and the recipient of the legal
regulation which occurs when the administrative body creates certain situation
that is determinant for acting of a concrete party who believes in the rightness
of administration procedure without considering the possibility of failing this
trust.” [5]

Cited approach of the Constitutional Court of the Czech Republic has
been developed in subsequent cases.

Different interpretation of legitimate expectation has been developed in
judicial practise as well:

(i) foreseeability of legal regulation that is certain and consistent! ? that
relates to the law-making process. “The principle of legitimate expectations

1 e. g Constitutional Court of Slovakia file reference 1. US 287/04.

2 “The second root of the principle of legitimate expectations is the principle
of consistency, which is derived from the American and English legal tradition. This
principle was first applied in the judgments of the Food Supply Arbitration Tribunal
(Scheidsgerecht voor de Voedselvoorziening), although this tribunal did not actually
give the principle a name. A feature of the type of cases heard by the Arbitration
Tribunal was the large measure of discretion conferred to by the competent
administrative bodies: there were few if any statutory rules governing the taking of
decisions in connection with the food supply. As it was necessary to observe a certain
consistency in the application of these discretionary powers and as there had to be a
degree of predictability about the decisions to be taken, the administrative authorities
concerned adopted what were known as “policy rules”, regulating the exercise of the
powers in practice. These rules indicated how they would use their discretion in a
specific situation. The case law of the Arbitration Tribunal shows that the adoption of
policy rules was not an activity undertaken without engagement. The Tribunal took
the view that the expectations created in the mind of the individual by the policy rules
should in principle be fulfilled. If this were not the case, the decision was quashed
as being contrary to the principle of legitimate expectations ... The meaning of the
consistency principle has now been expanded to such an extent that administrative
authorities are in principle not only obliged to fulfil the legitimate expectations
created by policy rules, but may also even have a legal duty to adopt policy rules
governing the exercise of their discretionary powers. In this respect the consistency
principle has evolved as a necessary concomitant to the principle of legality.” in
Berge, Gio ten; Widdershoven, R.J.G.M. (1998) Netherlands reports to the fifteenth
international congress of comparative law / Rapports néerlandais pour le quinziéme
congres international de droit comparé, pp. 421 - 452 (Conference report), pp. 426-

427.
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as it is currently interpreted in constitutional and administrative law has two
roots historically, namely the principle of the protection of acquired rights and
the principle of consistency. The constituent requirements for fulfilment of the
principle of legitimate expectations in the case of the various executive acts
can be traced back to these two roots.”[1, p. 425];

(i1) judicial decisions need to be consistent in legally similar cases [6]. This
interpretation has become an integral part of legal order — Act no. 160/2015
Coll. on Civil Procedure as amended', however the concept of “long-term
judicial practise” is used in connection and it is marked as a legal certainty
(,,Legitimate expectation belongs under the principle of legal certainty* [7]).

2. Legitimate expectations in context of private law

As stated before, the protection of individual right within horizontal legal
relations is perceived by legal doctrine as “problematic”.

Preferred interpretation for applying the principle of legitimate expectations
is given to vertical relations, mainly in public — administrative and procedural
law.

Albeit different stance can be found in judicial practise. E. g. in case of:

- contractual obligation [8]

- right to inherit [9]

- right to salary [10]

the Constitutional Court applied the principle of legitimate expectation
within the horizontal substantive relations, within the scope of property rights.

Mentioned opinion of Constitutional Court was examined by legal
doctrine and the result was that it was not appropriate: “Involving the principle
of legitimate expectations into property legal disputes is in contrary to origin
concept of this institute and the way that European bodies use it” [5].

2.1 Contractual obligation

“In civil law, the position of the principle of ‘legitimate expectations’ is
more ambiguous. ‘Legitimate expectations’ are not aimed at public bodies
but at all conceivable subjects of the law (contractual partners, tortfeasors,
shareholders, family members, etc). It does not relate primarily to law (in the
objective meaning) and its practical implementation, but to (subjective) rights
and obligations. Moreover, the rule is basically reciprocal, so not only the
legitimate expectations of one party, but those of both of them must be taken
into account in order to evaluate respective legal consequences.” [11]

Legal doctrine in Slovakia [12] and the Czech Republic [13] operates with
legitimate expectations as an instrument connected to contractual obligation,
mainly in accordance to violation of obligation.

1 Article 2, Section 220 par. 2, Sectic;? 393 par. 2,
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According to our point of view, it is reasonable to utilize subject institute
also in contractual obligations. There is no reason (except historical) that
would restrict the use of legitimate expectations when supporting the right
arising from a contract. It is legally recognized sort of legal act that entitles
parties to expect certain way of behaviour and acting from the other party that
could be enforced under the legal order.

2.2.1 Consumer relations

Consumer protection represents one of the earlier parts of the legislation
that directly dealt with the legitimate expectations: “The category of ‘legitimate
expectations’ started to appear on the European level in the first consumer
directives from the 1980s and 1990s.” [11]

In case C-310/15" (Court of Justice of the European Union), the Court
of Justice used a concept of the legitimate expectations of the average

1 “Itis apparent from the casefile in the main proceedings that, on 27 December
2008, Mr Deroo-Blanquart acquired a Sony laptop in France — model VAIO VGN-
NR38E — which was equipped with preinstalled software including Windows Vista
Home Premium operating system and various other software applications. When
using that computer for the first time, Mr Deroo-Blanquart refused to subscribe to
the operating system’s ‘end-user licence agreement’ (EU-LA), displayed on that
computer’s screen, and requested, on 30 December 2008, reimbursement from Sony
of the part of the purchase price of the computer corresponding to the cost of the
preinstalled software. By letter of 8 January 2009, Sony refused to process that
reimbursement, submitting that the VAIO computers with preinstalled software form
part of a single and non-separable offer. Following discussions, Sony offered, on 15
April 2009, to cancel the sale and to reimburse Mr Deroo-Blanquart the entirety of
the sale price, namely EUR 549, subject to the return of the equipment purchased. Mr
Deroo-Blanquart declined that offer and, by a document lodged on 17 February 2011,
issued proceedings against Sony before the tribunal d’instance d’Asniéres (District
Court, Asnieres, France) for payment, inter alia, of EUR 450 as a lump sum for the
preinstalled software, and of EUR 2 500 for the damage suffered as a result of unfair
commercial practices ... After noting that the applicable provisions of national law
fall within the scope of Directive 2005/29, the Cour de cassation (Court of Cassation)
decided to stay the proceedings and to refer the following questions to the Court of
Justice for a preliminary ruling: ‘(1) Must Articles 5 and 7 of Directive 2005/29/EC
of the European Parliament and of the Council of 11 May 2006 concerning unfair
business-to-consumer commercial practices in the internal market be interpreted as
meaning that a combined offer consisting of the sale of a computer equipped with pre-
installed software constitutes a misleading unfair commercial practice where the man-
ufacturer of the computer has, via its retailer, provided information on each item of
preinstalled software, but has not specified the cost of each individual component? (2)
Must Article 5 of Directive 2005/29 be igréterpreted as meaning that a combined offer
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consumer (the case was about commercial practice of the sale of a computer
equipped with preinstalled software without any option for the consumer to
purchase the same model of computer not equipped with preinstalled software
and considering it or not to be an unfair commercial practise as well as the
possibility to indicate the price for computer and software separately).

The legitimate expectations of consumer are also examined in an online
world [14], still with no concrete resolution: “At present, the issue appears
much more complicated and there is a definite need for more detailed insights
into the pros and cons of applying the adage. Such insight is also required
to determine what exactly constitutes the ‘legitimate expectations of the
consumer in an online environment’, and what these expectations imply
in view of liability positions. Aside from the considerations related to the
legitimate expectations of consumers, other arguments should be considered
as well when analysing the necessity of new legislative measures on consumer
liability given the specifics of the online world.”

3. Conclusion

We consider the legitimate expectation to be an important part of legal
order.

We agree with the classification as an institute of constitutional law, but
we see its signification not only in area of public — administrative law, but in
area of private law as well.

There is no doubt that general legal institutes should be apply wherever
their application is possible and useful. Legal purism should not prevail over
needs of practice, they are supposed to be balanced and help each other:

“Is it necessary at all to deal with concepts like ‘legitimate expectations’
...7?They are hard to grasp, without clear content and scope of applicability and

consisting of the sale of a computer equipped with preinstalled software constitutes
an unfair commercial practice where the manufacturer leaves the consumer no choice
other than to accept the software or cancel the sale? (3) Must Article 5 of Directive
2005/29 be interpreted as meaning that a combined offer consisting of the sale of
a computer equipped with preinstalled software constitutes an unfair commercial
practice where the consumer is unable to obtain a computer which is not equipped
with software from the computer manufacturer? ... It must therefore be ascertained
whether the behaviour of the trader entails a possible violation of honest market prac-
tices or of the principle of good faith in the trader’s field of activity, which in the
present case is the manufacturing of computer equipment for the general public, in
the light of the legitimate expectations of the average consumer ... ” in http://curia.
europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d67bb622ec57e4c5
69a19¢1dtba87642b.e34KaxiLec3gMb40Rch0SaxyMbxj0?text=&docid=183106&pa
geIndex=O&doclang=en&m0de=lst&dir=83(7)cc=ﬁrst&part:1 &cid=278945 .
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extremely conditional on factual circumstances. Practitioners would agree that

one cannot rely on them before the courts, because their application depends

very much on the judge’s discretion ... All we need is to learn to process and
apply them so that they do not give the impression of legal scholars’ whims but

are perceived as a workable and useful element of law.” [11]
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Mészaros P. The principle of the legitimate expectations

In the article it is considered the legitimate expectation to be an important part of
legal order. The author agrees with the classification as an institute of constitutional
law, but we see its signification not only in area of public — administrative law, but
in area of private law as well. Legal doctrine in Slovakia and the Czech Republic
operates with legitimate expectations as an instrument connected to contractual obli-
gation, mainly in accordance to violation of obligation. The author has no doubt that
general legal institutes should be apply wherever their application is possible and
useful. According to the author’s point of view, there is no reason (except historical)
that would restrict the use of legitimate expectations when supporting the right aris-
ing from a contract. Legal purism should not prevail over needs of practice, they
are supposed to be balanced and help each other. When concluding a contract, both
parties have their expectations — coming from legal order and the regulation given
by contract. Legitimate expectations as a legal principle should not covered only
rights arising from public — administrative law as the historical and origin approach
suggests, but the principle has to be interpreted also from the point of view of its
grammatical sense, as shown by judicial practice.

Keywords: legitimate expectations, administrative law, contract, reasonable
expectations.
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AOEAKI OCOBJIMBOCTI LUMUBINIbHO-
NMPABOBOIO PEIYNIOBAHHA KOMEPUIMHUX
HAMMEHYBAHb B OKPEMUX KPATHAX-

YNEHAX €C

YIK 347.772/774

Kypc Ha inTerpauito 1o €C, nporonomenuii Ykpainoro, norpedye 3ades-
MEUEHHsI 3aXMCTY MpaB Ha 00’ €KTH 1HTEJIEKTyaJbHOI BIACHOCTI Ha PiBHI, ycTa-
JI€HOMY B €KOHOMIYHO PO3BMHEHHMX KpaiHax. HuHi, BpaxoBylouu eBporieii-
CbKE CIIpSIMYBaHHs YKpaiHu, HAYKOB1 PO3BIJKH MalOTh NepedayaT akTUBHE
BUBUEHHs HalOyToro €porneiicbkum Coro30M Ta HOro JepkaBaMH-4JICHAMU
NocBiny npaBoBoro peryntoBanHs (akagemik HAIIpH Vkpainu, npod. H. C.
Kysnenosa) [1].

[TuTaHHs UMBIIBLHO-NPABOBOI OXOPOHM KOMEPILIMHUX TIO3HAuY€Hb BU-
CBITJICHI y MpalsxX BITYM3HAHUX yueHuX-npaBHukiB O. B. bacas, 0. JI. bo-
mmmipkoro, P. B. I'ymennoro, P. €. Ennana, 1. C. Iugyka, 0. M. Kamnimu, A.
O. Kogunus, O. O. Koznosoi, A. I. Kpacosckkoi, I. B. Kpupomeinoi, O. O.
Kyspmincekoro, €. FO. Otuesuua, M. B. Ilananis, M. I1. TTotoukkoro Ta iH-
mmx. OJHAaK YUCIIEHH] HasBHI JOCIIKEHHS J0 I[bOro yacy He Oynu cucre-
MaTH30BaHi 1 MEepeBa)KHO HOCHIIM ONHUCOBHH abo (parmMeHTapHMi, a HE MOo-
PIBHSUIBHUI XapakTep, TOMY 37iMCHEHe IOCIHIPKEHHsS LHBUILHO-IIPABOBOTO
pETyNIOBaHHS KOMEPIIMHUX HallMEHyBaHb B OKpEeMHX JiepxaBax-uieHax €C
y KOHTEKCT1 MOYJIMBOI Ta JOIIbHOT MOAAIBIIOT IMITJIEMEHTALII] TO3UTUBHOTO
JIOCBiJly y MIPAaBO 1HTEJIEKTYyaJlbHOI BIaCHOCTI YKpaiHU BUSIBUIIOCH HAaraJlbHUM
1 aKTyaJIbHUM 3 TEOPETUYHOI Ta MPAKTUYHOT TOUOK 30DY.

V BiTUM3HSIHIN Ta 3apyOiKHIA LHUBLIICTULI, K Y MeXaxX JOKTPHHHU, TaK i
Ha HUBI HOPMOTBOPUYOCTI CIOCTEPIraeThCsl He30alaHCOBaHE BUCBITICHHS Tpa-
BOBOT'0 PEXHMMY Ta TIyMau€HHs CYTHOCTI KOMEpLIHHUX MO3HayeHb. BinHo-

CHUHU y cdepl BUKOPUCTAHHS OKPEMHUX PO3PI3HSIBHUX MO3HAUEHb (30Kpema
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TOProOBEJILHUX MapoK) BKE MPOTATOM TPUBAJIOIO Yacy € MpPeIMETOM HOpMa-
THBHOTO BITOPSIKYBaHHS Ta HAYKOBOTO JOCIIKEHHS, Ha BIAMIHY BiJl 1HIIMX
(KomMepLifHUX HaHMEHYBaHb ), sIK1 HE 3HANIIIN HAJIE)KHOTO PO3KPHUTTS B YKpa-
THCBHKINM FOpUIWYHIN HAYIII.

Merta gaHoi poOOTH — JOCHIAUTH OCOOIUBOCTI IIUBUIBHO-TIPABOBOTO pe-
T'YJTIOBaHHSI KOMEPIIMHUX HalMEHYBaHb B OKpeMHUX KpaiHax-uieHax €C, 30-
kpema y Himeuunni, ABctpii, [lIBerii Ta ®innsgaaii. Bubip kpain quist anamizy
3YMOBJICHO PELETII€I0 TEPMAHCHKOTO MTpaBa Ha BHILlE3a3HAYEH] KpaiHu y cde-
pi, IO JOCITIIKYEThCS.

VY Himeu4nHi 0XOpOHa 3apeecTPOBAHUX TOPTOBEILHUX MapOK rapMOHI30-
BaHa 3rifHO 3akoHonaBcTBa €C, y TOHl yac SK OXOpOHa HE3apeecTPOBAHUX
TOProOBEJIbHUX MAapOK Ta KOMEPLIHHUX HaMEHYBaHb 3aJUIIICHA Ha PO3CY]] Ha-
L[IOHAJIbHUX 3aKOHOJIABYUX OPTaHiB.

3akon Himeuunnu «IIpo 0XOpoHY TOProBeJIbHMX MAapOK Ta 1HIITUX BiApi3-
HSJIBLHUX No3HaYeHb» (I71aBa 5) nepenbayae 0XOpOHY HE3apEECTPOBAHUX TOP-
TOBEJIBbHUX MapoOK Ta 1HIIUX KOMEPLIHHUX MMO3HAa4€Hb 3 MOMEHTY MOro mpu-
HHATTS y 1996 pomi [2]. Hanpukian, He3apeecTpoBaHi MO3HAYCHHS MOXYTh
OXOPOHSITHUCS SIK: TO3HAYEHHS, SIKI BUKOPUCTOBYIOThCS Y IMpOLIeCi TOPTiBIi,
SKIIO MO3HAYEHHS HAOYJI0 MOMYJISPHOCTI B SIKOCTI TOPrOBEIbHOI MapKu ce-
pen 3aliKaBIeHOTo MPoQeciiHOro OTOUEHHS; TOPTOBEIbHA MapKa OTpUMala
MOTaHy cJiaBy; a00 KOMEPIIiHI TO3HAYCHHSI ICHYIOTh Y BUIVISI KOMEPIIHHIX
HaliMEHYBaHb, 10 BKJIIOYAIOTh IOMEHHI IMEHa.

BonHouac He3apeecTpoBaHiI TOProBeIbHI MApKHU € OXOPOHO3IAaTHHUMH B
Himeuuuni 3 caMmoro movarky ix (pyHKIIIOHYBaHHS B SIKOCTI TOPrOBEJILHUX Ma-
POK 1 mpuadaIy pemyTaliio 3a PaXyHOK BUKOPUCTAHHS. 3arajoM 3aXHCT KO-
MEpIIIHUX NO3HAYeHb BUHUKAE Y PE3yJbTaTi MPOCTOTO BUKOPUCTAHHSI.

[Tpu upomy cig migkpecnuTy, mo 3raganuid 3akoH (Imaa 5 (Po3min 2))
3aXMIIAE TTOMITHI MO3HAYEHHS, BAKOPUCTOBYBaHI Yy MPOIIECI TOPTIBIII SIK 1M,
KOMEpIIiiiHe HaliMeHyBaHHS abo0 creriaJpHe TO3HAYCHHS MANPUEMCTB (Ha-
MIPUKJIA]] pecTopaHiB, roreniB (Peaepanbanii Bepxosuuii cyn, cnpasa Case 1
ZR 60/93 «City - hotel» Big 30 6epe3nst 1995 poky [3]) abo TearpiB (3emMenb-
Huii cyn Mrouxena, cipaBa Case 1 HRO 12216/97 «Deutsches Theater» [4]
Bix 17 BepecHs 1997 poky. KpiM Toro, mpi3BuIia, ceBIOHIMU Ta HA3BU Opra-
HI3aLii TAKOXK 3aXHUINEH] BUIE3a3HAYEHUM 3aKOHOM.

Ha nmpotuBary O6ibmocti 3apyO0iKHUX HOPMaTUBHHUX aKTIiB BiIIOBITHOT
npobnemaruku, § 17 Himemnpkoro muBiibHOTO yioxkeHHs 1896 poky (Biir-
gerliches Gesetzbuch (BGB)) mictuth npaBoBy aediHimito ipmu: «dipmo-
BUM HaiimeHyBaHHsM (Firmennamen) komepcaHnTa € HailMeHyBaHHS, 1]l SIKUM
BiH BEJI€ CBOi CIIpaBU 1 CTABUTh CBIM migmucy [5]. 3iCTaBIsAOYN 1€ TOHATTS
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3 HopMmoto § 1 BGB, 3rimHO 3 sIKOI0 KOMEpCaHTOM € 0c00a, siKa 3aiMa€eThCs
KOMEPLIHHOI AISUTBHICTIO, MOXKHA KOHCTATyBaTH, 110 HIMEIIbKE TIPAaBO 3aKpi-
TUTI0€ 0coOMMBUH 3aci0 1HIMBIMyaTizalii KoMepIiiHOT opraHizaiii — GpipMoBe
HalilMeHyBaHHs. BomHOYac Ha BiAMIHY BiJl YKpaiHCBKOTO TIpaBa, HIMEIbKUN
3aKOH J03BOJIsIE MaTH (DipMOBE HaliMEHyBaHHS HE TUTbKH KOMEPIIHIN IOpH-
TUYHIN 0001, a i IHAWBITyaJIbHOMY ITIAMPUEMIIEB], TPOMAASHCHKE 1M s TKOTO
BHACJIIJIOK I[OTO MOYKE He 30iraTucs 3 Horo ToproBuM iMm’sM ((hipMoro).

[Taparpadamu 18, 30 BGB, dhopmynroroun BUMOTH, III0 BUCYBAIOTHCS 110
(hipMOBOro HalitMEeHYBaHHs, epe10auaETHCS, 110 BOHO TOBUHHO OYTH MPHUAAT-
HUM JUIsl TIO3HAYEHHs] KOMEpCaHTa 1 MaTH PO3Mi3HaBalbHY 3/1aTHICTh, YiTKO
BIJIPI3HATHUCS BiJ iHIUX (pipMOBHX HalHMEHYBaHb, BXE ICHYIOUHX Yy Tid Mic-
1IeBOCTI 200 Tpomai 1 3ahikCOBaHUX y TOPTOBOMY PEECTPl a00 PeeCTpi KOO-
neparuBiB. [licis mpoBeaeHHST IEPBUHHOT peecTpallii koMmepcaHnTa Horo dip-
MOBE HallMEHyBaHHS JOTOBHIOETHCS MPHUMITKOIO «3apeecTpoBaHuii». [Ipote
JaHId peecTpanii HIMEIIPKUN 3aKOH, Ha BIJIMIHY BiJl BITYM3HSIHOTO, HE HAJ/IA€
IIPaBOBCTAHOBIIIOIOUOTO 3HAYCHHSI, a/Ke€ BUKIIIOYHE MpaBo Ha (ipMOBe Hal-
MEHYBaHHS BUHUKA€E y CHJTY BUKOPHUCTAHHSI IIbOTO 3aco0y 1HAMBITyami3arii y
KOMEpIIHHOMY 000pOTi.

[TpuHMoBo BakiMBO, MO (GipMoOBe HaHMEHyBaHHS 3TigHO 3 § 22, 23
BGB moxe OyTu mepeaaHo y MOpPSIKY YHIBEPCAIbHOTO a00 CHHTYISPHOTO
IIPaBOHACTYITHUIITBA Pa30M 3 Mepeaueio TOProBoi CIpaBy, 1110 B KOPEHi Bif-
pizaseThes Bia cT. 490 LIK Ykpainwm, sika Hajae mpaBo MePenIkoHKaTH 1HIITNM
oco0am HermpaBOMipHO BUKOPUCTOBYBATH KOMeEpIiHE HAIMEHYBaHHS, y TOMY
quciai 3a00poHATH Take HalMeHyBaHHsA. OueBHaHO, 10 naHi Hopmu BGB
3HAYHO BIUIMHYJIM Ha PO3BUTOK JAMUCKYCIi 3 MUTAHHS MPO MPABOBY MPUPOAY
(dhipMu cepe TOPEBOMIOIINHUX ITUBIITICTIB, @ TAKOX B10Opa3HIMCh HA 3MICTI
cT. 12 IMonoxenns nmpo dipmy 1927 p. i 4. 2 cT. 490 LIK Ykpainwu, siki BITHOCATH
(hipMoBe HallMeHYBaHHS A0 CKJIaay MiJMPUEMCTBA 1 HAJAIOTh 3MOTY PO3MOPSI-
JDKATUCS HUM TIPU BIAYY>KE€HHI 1aHOTO MaifHOBOro komruiekcy. Komepuiiinu-
MU TIO3HAUYECHHSMHM 3T1IHO 31 cT. 5 3akoHy Himeuunnu «IIpo oxopoHy Topro-
BEJILHUX MAapOK Ta IHIIUX BIAPI3HAIBHUX MMO3HAYeHBY 1994 p. [2] BU3HAIOTHCS
CUMBOJIM KOMIIaHIM 1 Ha3BW TBOpiB. [Ipu 1IbOMYy MiJi CUMBOJIAMH KOMTIAHIN
3aKOH pO3yMi€ MO3HAYEHHS, 110 BUKOPUCTOBYIOTHCS y MPOIIEC] KOMEPLIHHOT
TSTIBHOCTI B SIKOCTI Ha3B, (pipMOBHX HaliMEHYBaHb, 3aCO0IB 1HAMBITyasi3a-
111 TTPUEMCTB Ta IHIIUX 30BHINTHIX MPOSIBIB MiAMPUEMHHUIIBKOT aKTUBHOCTI.
Takum unHOM, 3apeecTpoBaHa HAJCKHUM YMHOM (ipMa KOMEpIiiiHOT opraHi-
3a1ii 32 yMOBU NMPUAOAHHS 03HAKU MOMYJISIPHOCT] PO3IISAAETHCSA 3aKOHOM SIK
OKpEMHUIi BUIAIOK KOMEPI[IITHOTO MO3HAYEHHS 1 € OXOPOHO3/IaTHUM 00’ €KTOM
IHTEJICKTyaJIbHOI BIJACHOCTI B JAHOMY CTaTyCl.
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[Tpaktuka BepxoBHoro Cyny HiMeuunHm mMiATBEpIKYE, 1O KOMEPITiHHI
MO3HAYCHHS, 110 CKJIAJAOThCS 3 MPI3BHII, TAKOX MAIOTh OXOPOHO3IATHICTh
Ha ITiJICTaB1 TIET K CT. 5 BUIE3TaIaHOTO 3aKOHY [2], mpuuoMy He3aJaeKHO Bij
YaCcTOTH BXKMBaHHS TMPI3BUIL. Takuii KpUTEPild, MPOTE, BILTUBAE HA OOCAT Ha-
JIAHOT MIO3HAYEHHIO MTPABOBOT OXOPOHH.

[Tinkpecnumo, 1mo BiamoBiaHo A0 cT. 15 3akony Himeuunnu «IIpo oxo-
POHY TOPrOBEJILHUX MApOK Ta IHIIMX BIAPI3HAIBHHUX IMO3HAYCHBY» BIACHUKU
KOMEpIIHHUX MMO3HAYCHb MAIOTh BHHSATKOBI IpaBa Ha BUKOPHCTAHHS JTaHUX
3aco0iB 1HAMBITyasi3allii.

[Tpuctynarouu 10 po3mIsiAy aBCTPiICHKOTO 3aKOHOIABCTBA, BAPTO 3BEPHY-
TH yBary, 1o iMeHa i ICeBIOHIMHU (PiI3HUHUX Ta FOPUINIHHUX 0C10 OXOPOHSIOTh-
cs BianmoBigHO 10 LluBiasHOTO KOTeKcy ABCTpii [6]. Pa3om 3 TUM, HEKOpEKTHE
BUKOPHUCTAHHS KOMEPIIHHUX HaliMEHYBaHb MOXE MTPU3BECTH JJO BUHUKHEHHSI
BUMOT TIPO BU3HAHHS 1X HE3aKOHHMMH Ta BiJIIIKOyBaHHS 30HMTKIB.

HaiimeHnyBaHHS KOMITaHii (TOOTO Ha3BM KOMIMAHiH, MEpeNiuyeHuX y KO-
MEpIIIHHOMY PE€ECTpl) OXOPOHSIOTHCS Yy BiamoBigHOCTI A0 ['ocmomapchkoro
konekcy ABctpii (Ne 219/1897, nimenpkuii IMmnepebkuii 3akon) [7]. Tak, y cT.
29 3ragaHoro KOAEKCY 3a3HaueHo, 1o (ipMOBI HaliMeHyBaHHS TTOBHUHHI BiJI-
PI3HATHUCS BiJI IHITUX KOMEPIIIHHUX TTO3HAUYCHD 3apPEECTPOBAHUX Y TIH Ke Mic-
IIEBOCTI a00 MOJMITUYHOMY MYHIIMOAMITET. 3aXUCT ipMOBHX HaiMEHYBaHb
peryiroeThes iaBoro 37 [ocnogapchbKoro Kojekey ABCTpIi 1 BKIIFOYA€E CyIOBI
3a00pOHHM Ta BIAMIKOTYBaHHS 30MTKIB.

[Tepenycim, tnaBa 9 3akony ABctpii «IIpo HETOOPOCOBICHY KOHKYPEH-
ito» [8] mependadae 3aXHUCT HE3aPEECTPOBAHUX HA3B KOMITaHIH 1 TOPrOBUX
HallMEHYBaHb, BKIIIOUAIOUM TOPTIBIIO TKAHUHAMH, TIOYMHAIOUU 3 TIOYATKY iX
BUKOPHUCTAHHS Y TOPTiBJII Ta MOMEHTY HAOyTTsI IIMPOKOT BIIOMOCTI cepejl CIo-
KUBaYiB.

3axuCT KOMEpIifHMX HalMEHYBaHb MOYHHAETHCS 13 3alHCy B KOMEp-
IHHOMY peecTpi. Y BCIX IHIIMX BHIMAJKaX HE3apeecTPOBaHI TOPTOBEIbHI
Mapku BuMmarawTh verkehrsgeltungsnachweis (HiM. cTpok aii 103BOJy Ha
nepeOyBaHHs TOBapiB B 00Iry), KM BUMIPIOE PO3PI3HSIIBHY 37aTHICTH TO-
3HAUEHHS y BIJIOBITHUX TOPTOBEJIHLHUX KOJIAX JIJISi BCTAHOBJICHHS 3aXHUCTY.
Verkehrsgeltungsnachweis moxe OyTu JOBEICHO B XOHi CYIOBOTO IPOIECY
(HanpuKJIa1, Yepe3 OMUTYBaHHS TPOMAJICHKOT TyMKH).

[{ikaBUM TNPUKIAOM TIPABOBOTO PETYIIOBAHHS KOMEPIIHHHUX HalMe-
HyBaHb MOXYTh CIIyTyBaTH 3akoHojaBcTBa [lIBemii Ta DiHIAHMIIL, SKI MCHS
Himeuunnu oxni 3 nepmmx cepen aepkap-wieHiB €C 3akpinuin ix mpaBoBe
pETyJIIOBaHHS Ha 3aKOHO/IaBUOMY PiBHI.
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Tak, 10 3aco0iB iHaMBIAyami3amii y nuBiasHOMY mpasi [1IBemii Hanexarhb
He TUTbkH (pipMa, a i BropuHHHMI cuMBOJ (secondary symbol / bifirma). Jlns
30ipHOT Ha3BM KOMEPLIWHUX MO3HAYE€Hb Ta BTOPMHHUX CUMBOJIB CT. 1 3akoHy
[Bemnii «ITpo inenTudikamiitai no3nadeHus» 1974 p. [9] BBoguTh 3araabHui
TEPMiH «CHUMBOJIY MiAMPUEMHUIIBKOT AisUTbHOCTI» (business symbols).

CyTHICTh HIBEICHKOTO MiAXOAy y TOMY, IIO KOMEpIiiiHEe MO3HAYeHHS €
HallMEHYBaHHS, TiJl SKHUM KOMEPCAHT 3MIMCHIOE MiANPUEMHHIIBKY JTisUTb-
HICTb, TOOTO /10 ITUX MO3HAYEHb CJIiJ] BITHOCUTH 1 (HipMOBI HaliMeHYBaHHS. 3a
NPUKIIAOM 3aKOHO/aBcTBa HiMeyunHuU, MIBEACHKUI 3aKOH HAJa€ BIACHUKY
KOMEPIIITHOTO MO3HAYEeHHsI BUKIIIOYHE MPaBO LIOAO0 AAHOTO 3acoly 1HAMBI-
nyamizaiiii. BoHo MOoke BUHUKHYTH SIK Ha IJICTaBl peecTpallii mo3HauYCeHHS
y TOPTOBOMY PEECTPI, TaK 1 B CHIIy HAOyTTS MOMYJISIPHOCTI Y pe3yabTari BH-
kopucTtaHHs. OCKUIBKH TAMTPUEMHHUITBKA MiSUTBHICTh BEACTHCS, y OUIBIIOCTI
BUITAJIKIB, IIIJITXOM OpraHizaiii Ti€i 4u iHmoi GopMu IOPUIUIHOI 0cOOH, KO-
MepITiiiHI TO3HAYCHHSI y BUIIISII (DIpMOBUX HaAMEHYBaHb HA0yBaIOTh 3aXUCTY
3a IOTIOMOTOI0 peecTpartii.

[Tix BTOpHHHIMY CUMBOJIAMH PO3YMIIOTHCS 1HIII BiJIMiHHI BiJl KOMEPIIiii-
HUX MTO3HAYCHB 3aCO0H, 10 1HIUB1AyaTi3yI0Th KOMEPIIIHHY TisJIbHICTh OCOOH,
MePEITiKy SKUX 3aKOH He MICTUTh. Sk mependadae cT. 2 3akony lIBemii «I1po
ineHTU(IKaIiiHI MO3HAYEHH», BUHATKOBE MTPaBO HA BTOPWHHHUN CHUMBOJI BH-
HUKA€ TUIBKHM 32 YMOBU HAOyTTS HUM MOMYJISIPHOCTI B MEXaxX MEBHOI Tepu-
Topii, 6e3 Oyab-sikoi peecTparlii. bibie Toro, 103BOMSETHCS MaTH JCKIIbKA
BTOPUHHHUX CUMBOJIIB, 3aPEECTPOBAHUX Y PI3HUX BUAAX MIAMPUEMHHUIIBKOI Ji-
SUITBHOCTI, SIK1 pa30M IPEACTABISIIOTh OCHOBY AISUTBHOCTI IOPUAMYHOI OCOOH.
OpHak 3aKOHOJABCTBOM MependadeHo MEeBHI OOMEXKEHHsS: yCi 3apeecTpoBa-
Hi BTOPUHHI CHMBOJIM MalOTh BiJNOBiaTH HampsMkaMm / chepaM isiIbHOCTI
IOPUANYHOI 0c00M; 3a00POHEHO MaTu JEeKijbKa BTOPUHHUX CHMBOIIIB IIOJO
OJTHOTO 1 TOTO K CaMOTO PI3HOBHUAY AiSIILHOCTI MIITPHUEMCTBA.

Cepen ocranHix HoBes 3akonomgaBcTsa IlIBemii 2016 poky! [10] 3 moci-
JOKYBaHOT TEMAaTUKH CHi BIAMITUTH cTBopeHHs [lareHTHOro Ta PuHKOBOTO
Cyny (Patent and Market Court), 10 KOMIIETEHIIII SKOTO BXOAWTH PO3TIIS]
CIIPaB MO MOPYIICHHS MPaB BIACHUKIB KOMEPLIHHUX HallMEHYBaHb, BUMAIKH
CKacCyBaHHS peecTpallii KOMepIIHHUX HaliMeHyBaHb, a TAKOX PO3IVIs aress-
i Ha pimenHs Odicy 3 peectpaiii Ta mareHtyBanHs (Patent and Registration
Office).

1 Kpim Toro, 3MiHH TOPKHYIIACS TIEPEITIKY BUMOT Ta OOMEKECHB ITPH PEECTpaIii
KOMEPIIHHNX HaltMEHYBaHb; HAKIAICHHS CTATHCHD (BiIITKOIYBaHHS 30MTKIB) 3a TI0-

PYIIEHHS MPaB BIACHHUKIB KOMEPIIIHHIX HAlIMEHYBaHb.
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Jlns momepepKeHHsT BUTIAJKIB BUHUKHEHHS KOH(IIIKTIB MiXK KOMEpITiii-
HUMH HalilMEHyBaHHSMH Ta JOMCHHHMH iIMEHaMH, 3akoHOoAaBCcTBO 1 [1IBerii, 1
OiHIIHIIT BCTAHOBIIIOE 0OMEKEHHS II00 3MICTY 3asBKH Ha pEeCTparlito J0-
MEHHOTO 1MEHi, a came, SKIIO0 OCTaHHE MICTUTH y cO0l BXKE 3apeecTpPOBaHE
KOMEpIIiiiHe HaiiMeHyBaHHs. BomHouac y OiHISHIIT KOMeEpIliiHe HaltMeHy-
BaHHS MOKE YTBOPIOBATHCH pi3HUMHU criocobamu. Hanpukiaz, e moxe OyTu
IIIJTKOM BHUTaJIaHE CJIOBO, a00, YaCTO MO)KHA 3yCTPITH TMOETHAHHS IMEHI Ta
oprasizariitHo-nmpaBoBoi Gopmu puaruHOi ocodu. [likaBo, 1o BracHe iM’s
0CO0M TaKOX MOXKE OyTH BUKOPUCTAHE Yy SIKOCTI KOMEPLIHHOTO HaiiMeHyBaH-
HSL

3akon QinmsaHAll «IIpo dipMoBi HaliMmeHyBaHH (a1 — 3aKOH) Bij 2 JTro-
toro 1979 p. oxoponsie sk (GipMOBI HaliMeHyBaHHS (company names), Tak i
Oi3HecoBi iMeHa (business names). Kpim Toro, 3akoH po3pi3Hse GipMOBi Hai-
MEHYBaHHsI (company names), T0onoMiHi (GipMOBi / O13HECOBI HalIMEHYBaH-
Ha (auxiliary trade names / business names) i BTopuHHi ¢ipmMoBi / 6i3HECOBI
HaliMeHyBaHHs (secondary trade names / business names) [11].

Y ToproBoMy peecTpi MepeBipsAIOTHCS 3asIBKU CTOCOBHO Ha/IaHHS OXOPOHH
KOMEpIITHUM HaliMeHyBaHHSM 32 HACTYITHUMU HOTO CKJIAZJOBUMHU: 3a3HAUECH-
Hs OpraHi3alliiHO-paBoBOi (OPMH; 1HIUBIAYaTbHICTh, PO3PI3HSIbHA 3aT-
HICTh; HE BBEJIECHHS B OMaHy; mpi3Buina Toio. Komepiiiine HaliMeHyBaHHS
Mae€ BKJIIOYATH 3a3HAa4Y€HHs OpraHi3aliifHO-1paBoBoi (OpMHU, OJHAK, 0 BTO-
PUHHHUX KOMEPIIITHUX HallMEHYBaHb TaKUW KPUTEPIii HE 3aCTOCOBYETHCS.

OcobnuBicTIO 3aKoHOMaBcTBa DIHIAHAIT € TTOJOKECHHS, BUKJIAJICHI Y CT.
10 3akony, sKi mepeadavyaroTh, Mo GipMoBE HAWMEHYBaHHSI HE ITIIJISATAE Pee-
cTparlii 6e3 BiIMOBITHOT 3O/, SIKIIIO BOHO MICTUTh €JIEMEHTH, SIKi:

- MOXYTb OyTH CIIPUHHSATI B SIKOCTI1 ICEBIOHIMA (apTHCTa) a00 1M ST 0CO-
0w, 32 BUKJIIOUEHHSIM PIBHO3ZHAYHOTO HAaWMEHYBAHHSI, 1110 BIIHOCUTHCS J10 JIIO-
JUHH, 3 JTHS CMEPTI KO MPOMIIOB TpUBaluil yac, abo, SIKIIO BOHO MICTUTh
€JIEMEHTH, 1[0 MOXYTh CIIPUHAMATHCS B SKOCTI Ha3BHU (GOHY, acorriallii abo
CXO’KOT FOPUANYHOI 0CO0H;

- OXOPOHSIOTBHCS SIK JITEPATyPHUM YU XyJTOXKHIN TBIp;

- € 3aXWIICHUM HaIllOHAJIbHUM / MIXKHAPOAHUM IMO3HAYEHHSIM a00 CKO-
POYECHHUM MO3HAYCHHSM;

- MOXHa CIUTYTaTH 3 YXe 3aXUIIeHUM (ipMOBUM HalMEHYyBaHHSM, J0-
noMikHUM (hipMOBUM HaiimMeHyBaHHsM (auxiliary trade names), BTOpUHHUM
(dhipmoBuM HaliMeHyBaHHAM (secondary trade names) abo TOProBeILHOIO Map-
KOIO.
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BoaHouac BOHO He MOBUHHO CYNEPEUUTH MOpajl Ta TPOMaJChbKOMY IIO-
pAAKY (HAIpPUKIIAL, MOCUIATUCS HA MIPOTUIIPABHI sSBUIIA a00 MICTUTH HELICH-
3ypHi CJI0Ba).

BinmnoBigHO 10 cT. 2 BUIE3a3HAUYEHOTO 3aKOHY, MOKHA OTpUMATH BH-
KJIIOYHE MpaBo Ha (ipMoBe HalilMeHyBaHHs a0 JomoMiKHE (pipMoBe Halime-
HYBAaHHS IUISIXOM pEECTpalii 4yu 3a paXyHOK JIHCHOTO MOro BUKOPUCTAHHS.
Buxtoune mpaBo Ha BropuHHE (hipMOBE HaliMEHYBaHHSI MOXKJIMBO OTPUMATH
JIMILIE TIPU CTBOPEHH1 IOPUAUYHOT 0COOU.

HamionaneHa paja natenriB Ta peectparii OiHnsuaii (qani — «peecTpyro-
YUl Oprany ) MOro/XKy€ HalllOHAJIbHUN TOPTOBEJIbHUI peecTp y KpaiHi. Biarak,
peectpariist pipmMoBOro HaliMeHyBaHHs 200 JTOMOMIXKHOTO (pipMOBOrO HaliMe-
HYBaHHS 3aJIeKUTh B1JI 3TOJN peecTpyrouoro oprany. [lapanensHo 3 num, mpu
peecTparii puaNdHOT 0coOM KOMeplliiHe HailMeHYBaHHs BKIIIOYAE€THCA J10
HanionansHoro ToproBenbHOro peectpy. Biamosigno ao cr. 8 3akony dip-
MOBE HallMeHyBaHHS MMOBUHHE BIPI3HATH CBOro BiacHuka. OTxe, dipmose
HallMEHYBaHHS HE MO)Ke OyTH 3apeecTpOBaHO, SIKIIO BOHO, MICHs 3arajlbHOT
OIIIHKH, JOCTAaTHHO HE BIJPI3HSIE CBOTO BIACHUKA. J[0 TOTO K, BOHO HE MOXeE
OyTH 3apeecTpoBaHe, SKIIO 1€ CYNepeunuTh yCTaleHil NmpakTulli, abo, SKIIOo
BOHO MOYKE BBECTH B OMaHy crioxkuBauiB (cT. 9 3akony [11]).

BapTto 3a3HaumnTH, 110 111€ O/IHI€I0 0COOIUBICTIO TPABOBOTO PETYIIIOBAHHS
KOMEPIIIHUX HallMEHYBaHb y CKaHJAMHABCHKUX KpaiHaxX € iCHyBaHHs OLIbII
JETaIbHO PO3pPOOJIEHOTO 3aKOHOJABCTBA CaMe I0JI0 OXOPOHU OCTaHHIX, MO-
PIBHSIHO 3 IHITUMU PI3HOBUIAMH KOMEPIIHHUX TO3HAYEHb, HAITPUKIIA]] TOPTO-
BEJIbHIUMH MapKaMH.

Boanouac, BinnoBigHo 10 cT. 25 3akony Dinnsuaii «IIpo ToprosenbHi
mapku» [12] ToproBenbHa Mapka MOke OyTH BU3HaHA HEAIMCHOIO, SIKIIIO BOHA
Oyna 3apeecTpoBaHa 3 MOPYLICHHSIMH MOJOKEHb BHIIE3a3HAYECHOTO 3aKOHY.
Tak, cT. 3 1poro 3aKoHy BCTaHOBIIIOE, III0 TOPTOBEIbHA MapKa HE MOXKE Mic-
TUTH 4yXOro iMeHi abo (ipMOBOro HaiMEHYBAaHHS, 3aXHUIIEHOTO JAOMOMIX-
HOTrO (pipMOBOTrO HalitMeHyBaHHS 200 BTOPUHHOTO (ipMOBOTO HaliMEHYBaHHS,
KpIM BHIAJIKiB, KOJH IIi TO3HAYCHHSI MAlOTh PO3PI3HSIIbHY 37[aTHICTH a00 BU-
KOPUCTOBYIOThCS Y pi3HHX cpepax 6i3Hecy. ToproBenbHa Mapka HE MOXKe OyTH
3apeECTPOBAHOIO, SIKILO ICHYE IMOBIPHICTH CIUTYTATH ii 3 4yKOI0 TOPTrOBEIb-
HOIO Mapkoro, pipMOBUM HaliMeHYBaHHSM (company name) abo 0i3HECOBHM
HaiimeHyBaHHsAM (business name) (crarts 14 3akony @insaaii «[Ipo Topro-
BeJbHI Mapku»). OTKe, TOProBesibHa Mapka MOke OyTH BU3HAHA HEIIHCHOIO
Ha MiACTaBl paHille 3apeecTpoBaHOro (hipMoBoro abo 6i3HeCOBOro HaliMeHy-
BaHHS. Pazom 3 1uM, paHilie 3apeecTpoBaHa ToproBeilbHa Mapka ex officio
€ TIEPELIKOIOI0 7Sl peecTpallii (ipMOBOro HalitMeHyBaHHS a00 JOMOMI>KHOTO
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¢dipmoBoro HaiimenyBauHs. [Ipu boMy, 3asBKa Ha peecTpalliio TOProBeIbHOI

MapKH, 10 3HAXOIUTHCS Ha PO3MIISA/l HE BPAXOBY€EThCS aBTOMAaTUYHO PEECTPY-

I0YMM OpPTraHoM. BijIbIll TOTr0, aHyIIIOBaHHS TOPTOBEIbHOT MApKH 3M1HCHIOETHCS

3a pIlICHHSAM CyaY, a He 3a PIIIEHHSIM PEECTPYIOUOro Opray.

VYronaa npo acorrianiro Mixk Ykpainoro ta €porneiicbkum Coro3om [13], Ha
’KaJb, HE MICTHTb IOJIOKEHb MPO MPABOBE PETYIIOBAHHS KOMEPIIHHUX Hall-
MEHYyBaHb.

OTxe, BUXOASIUM 3 BUIIE3a3HAYEHUX TOJOXKEHb, BITUM3HSIHA MPAKTHKA
MIPaBOBOTO PETYIIOBAHHS KOMEPIIMHUX HaiMEHYBaHb YAaCTKOBO 3allO3WYMIIA
HIMEUBKHI AOCBIJ 11010 BU3HAHHS KOMEPIIHHOTO HallMeHyBaHHS YHHHUM 3
MOMEHTY Tiepmoro Bukopuctanus (4. 2 ct. 489 11K Vkpainu). Bognouac, 3a-
koHomaBui HopMmu [lIBemii Ta DIHAAH/IIT MarOTh KOMOIHOBaHHMI XapaKTep Ta
MICTATh YHIBEpCAJIbHI TIOJIOKEHHS, TpuTaMaHHi Ak HiMeuunHi, Tak 1 ABCTpii,
CTOCOBHO BUHHKHEHHS BUKJIIOUHOTO MpaBa Ha KOMepliliHe HallMeHYBaHHS K
Ha MiACTaBl peecTpallii To3HAUYCHHS y TOPTOBOMY PEECTPI, TaK 1 B CHITy HOTO
JHCHOTO BUKOPUCTAHHS.

3ano3uyeHHs MepeaoBOro J0CBiAy aepkaB-wieHiB €C 11010 HaIEKHOTO
MIPaBOBOT0 PETYJIIOBAHHS KOMEPIIHUX HaliMEHyBaHb, BUCBITIICHOTO Y IIbO-
My AOCTIIKEHHI, TO3UTUBHO MO3HAYUTHCS HA MOKJIMBOCTI MPABOBIACHUKIB
e(heKTUBHIIIE OXOPOHSTH Ta 3aXHUIIATH CBOI MpaBa IHTEIEKTyaJlbHOI BJIaCcHO-
cti. IlepcriekTrBa 3amMpoONOHOBAHOTO AOCTIIKEHHS MOJATAE Y MOMKIMBOCTI
MOJABIIOTO BUBUEHHS IMIUIEMEHTAllll BUILE3a3HAYEHUX HOPM 3apyO1>KHOTO
3aKOHOZABCTBA PAa30M 3 ypaxyBaHHSIM OCOOIMBOCTEH PEeKUMY BUKOPUCTAHHS
KOMEPIIIHUX MMO3HAYEHb Y IHIINX JeprkaBax-uieHax €C.
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Muxaitaok I. O. lesiki 0c00JMBOCTI HMBIJILHO-IIPABOBOI0 PeryJIlOBaAHHS

KOMepUiiiHUX HAlMeHYBaHb B OKpeMHUX KpaiHax-4jeHax €C

[IuTanHs 3aXUCTy 00’ €KTIB MpaBa iIHTEIEKTyaIbHOI BIIACHOCTI € TTOKa3HUKOM PiB-

HSI PO3BUTKY PHHKOBOT €KOHOMIKH Ta 30BHINTHbOEKOHOMIYHOI JIISITBHOCTI KpaiHu. Y

CTaTTi MPOMOHYETHCS PO3MISIHYTH OCOOIMBOCTI [MBLIBHO-IIPABOBOTO PETYITIOBAHHSI

KOMEpIIHHUX HalilMeHYBaHb B OKpeMHX KpaiHax-wieHax €C. BcranosneHo, mo y

HiMeuunni BUKITIOUHE TIPaBO Ha KOMepIliiiHe HAWMEHYBaHHS BUHHKA€E y CHJTYy BHKO-

pHUCTaHHA IHOTO 3ac0o0y 1HIWBIMyaTi3allii y KoMepiiiHoMy 000pOTi, Ha BIIMIHY Bif

BITYM3HSHOTO 3aKOHOJABCTBA, [I€ MCPBUHHA PEECTPALlisSs Ma€ MPaBOBCTAHOBIIOKYE

3HadeHHs. J[OCIiKEHO, 10 OXOPOHA 3apEECTPOBAHUX TOPrOBENbHUX Mapok y Hi-

MEeYYHHI TapMOHi30BaHa 3riqHO 3aKoHOMaBcTBa €C, y TOi 9ac SIK OXOpOHA He3apee-

CTPOBAaHHX TOPrOBEIbHHX MAapOK Ta KOMEPIIHUX HallMEHyBaHb 3aJMIICHA HA PO3-

Cy/l HAI[IOHATBHUX 3aKOHOJaBYMX OPTaHiB. 3araioM 3aXUCT KOMEPIIHHIUX TO3HAYCHb

BHHHKA€E y Pe3yJIbTari MPOCTOro BUKOpHCTaHHs. BogHo4ac, B ABCTpii 3aXHCT KoMep-

[ifHAX HallMCHYBaHb MMOYMHAETHCS 13 3allUCy B KOMEPIiHHOMY peectpi. Busiiero,
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mo y LlBenii BUKIIOYHE MPaBO Ha KOMEPLiiiHEe HallMEHYBaHHs MOXKE BUHUKHYTHU 5K
Ha MIICTaBi peecTpallii Mo3HAYCHHS Y TOPTOBOMY PEECTPi, TaK i B CHITy HaOyTTH I10-
MYJISAPHOCTI y pe3ynbTari BUKOpUcTaHHs. Y DiHIgHAIl BUKITIOUHE TpaBo Ha (ipMoBe
HaiiMeHyBaHHs a00 jomoMikHe (ipMOBe HallMEHYBaHHS MOKHA OTPHUMATH LUIIXOM
peecTparii 4 3a paxyHOK AIHCHOrO HOro BUKOPUCTAHHS.

KarouoBi cjioBa: xomepiiiiiHe MMO3HAuYEHHS, TOProBelbHA MapKa, KOMEpIliiiHe
HallMeHyBaHHs, TOMEHHE iM’sl, MAaifHOBI IIpaBa IHTEJIEKTYyaJIbHOI BIACHOCTI, IPaBO
IHTEIIeKTyaJ IhbHOI BIIACHOCTI.

Mykhailiuk G. O. Some Peculiarities of the Civil Law Regulation of Com-
mercial Names in Particular EU Member States

The issue of intellectual property rights protection is an indicator of the
market economy level of development and country’s activity in foreign trade. The
peculiarities of civil law regulation of commercial names in particular EU member
states have been considered. It has been established that in Germany the exclusive
right to a commercial name arises from the use of these means of individualization in
commercial circulation in contrast to domestic legislation where primary registration
has a legal meaning. It has been analyzed that in Germany the protection of registered
trademarks is harmonized in accordance with EU law while protection of unregistered
trademarks and commercial names is left to the discretion of the national legislative
authorities. In general protection of commercial names results from their simple use.
At the same time, in Austria the protection of commercial names starts with a record
in a commercial register. It has been revealed that in Sweden the exclusive right to
a commercial name may arise either because of the registration of a designation in
the trade register or as a result of gaining popularity from this usage. In Finland the
exclusive right to a company name or a subsidiary company name can be obtained by
registration or through its actual use.

Keywords: commercial designation, trademark, commercial name, domain
name, intellectual property rights, intellectual property law.
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PRINCIPLE OF REGARD AND FAIRNESS AS
ONE OF THE PRINCIPLES OF EUROPEAN
PRIVATE LAW AND ITS REFLECTION IN THE
SLOVAK COMMERCIAL LAW

Introduction to the issue

As A. von Bogdandy states, ethical, political or economic conflicts can be
seen as conflicts of principles'. Although the legal principles do not provide
concrete solutions to these conflicts, they serve as the basis to propose the
solutions to these conflicts.

The principles of private law, as well as legal principles in general, are
of particular importance to private law. The principles express the values
of private law and form a stable basis for all private law regulation. The
principles of private law imply and conceal the axioms and values, which
society refers to. Without absorbing the principles of private law, the law in
its true sense would cease to meet its objectives. The principles of private law
fulfill the function of a stabilizer of the law and order. The important role of
the principles of private law lies in their flexibility. The principles can flexibly
respond to social changes that are then drawn through the interpretation into
law. The principles are used in the preparation of new legal regulations, but
also in application of law.

The principles of private law have not only a national dimension, but also
a significant transnational (European) dimension with regard to the unification
of private law in the European Union and creation of model codifications of
private law and contract law.

It can be said that the general principles of EU law have, firstly: an
interpretative function, since they serve to interpret written law, secondly:
supplementary function, since they serve to fill gaps in the law and ultimately:

1 Von Bogdandy, A. Founding Principles of EU Law: A Theoretical and

Doctrinal Sketch. In European Law Journal, 2010, No. 2, p. 111.
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check function (corrective, revision function), since they serve to assess
legality of legislative or executive acts'. As regards particular principles of
the EU’s private law?, these principles in addition have a special significance
for the systematization of the EU’s private law?.

Since the EU’s private law is both an EU’s law and a private law, it is
possible to include into the system of its principles, firstly: the general
principles of EU’s law applicable to all areas of EU’s law in the extent of
relevance to private law, and secondly: the specific principles of EU’s private
law, the scope of which is limited to the EU’s private law*.

Among the specific principles of the EU’s private law are generally
included the following: the principle of contractual freedom, the principle of
pacta sunt servanda, the principle of awareness, the principle of transparency,
the principle of contractual solidarity, the principle of regard and fairness and
the principle of consumer protection”.

As it can be seen from the above, in European Private Law, in addition
to traditional principles, such as the principle of the contractual freedom or
the principle of pacta sunt servanda, new principles have also been formed
to highlight the social responsibility of subjects of private law relations and
to contribute to emphasize the social function of private law. One of these
principles is the principle of regard and fairness (Riicksichtnahme und
Fairness). This principle includes reciprocal openness, fairness and regard
between the parties. It is related to contractual solidarity, but its designation
as the principle of regard and fairness more accurately expresses its true con-
tent and does not induce mistaken associations related with the concepts of
solidarity and social contract law. The principle of regard and fairness is not
based on solidarity in the sense of redistribution of wealth or on social policy
measures. By virtue of this principle, the parties do not have to give up their

1 Hartkamp, A. The General Principles of EU Law and Private Law. In Rabels
Zeitschrift fiir ausldndisches und interna-tionales Privatrecht, 2011, No. 2, p. 242.

2 European Private Law de lege lata means the private law of the European
Union (also referred to as the Private Law of the EU), i.e. a set of norms of private law
which, under EU Law, are valid in all Member States or are binding for all Member
States. In the past (prior to the entry of the Treaty of Lisbon into force), it was referred
to as Private Law of Community, or Community Private Law.

3 Mak, V. A Shift in Focus: Systematisation in European Private Law through
EU Law. In European Law Journal, 2011, No. 3, p. 420.

4 Janco, M., JurCova, M., Novotna, M. a kol. Europske stikromné pravo.
Bratislava : EUROIURIS, 2012, p. 150.

5  For more details see Janco, M., Jurova, M., Novotna, M. a kol. Eurépske

sukromné pravo. Bratislava : EUROIURIS, 2012, p. 178 and following.
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interests and act altruistically, but they are only expected to act fairly, i.e. in
accordance with good faith and to take into account the interests of the other
contractual party'.

Honesty, openness, and regard for the interests of the other party are
signs that can also characterize the principle of fairness. Honesty is to be
understood «in the sense of the unacceptability of fraud against the other
contractual party»?. Openness is such a conduct of a contractual party that
can be described as transparent and regard for the interests of the other party
means the minimum, commonly required regard®.

Despite the fact that the principle of regard and fairness represents the
opposite of the formally understood contractual freedom, the principle of
regard and fairness must still be at the same level as the fundamental principle
of contractual freedom.

As regards the Slovak Commercial Code?, although it was adopted at
the time when the principles of European Private Law were not inevitably
relevant to the Slovak legal environment, it can be said that the principle of
regard and fairness in terms of content corresponds to the exercise of right in
accordance with the principles of fair business conduct. Under provision § 265
of the Slovak Commercial Code, the exercise of rights, which contravenes the
principles of fair business conduct, shall not be legally protected. The principles
of fair business conduct are sometimes referred to as fair trade principles.

It is assumed that the entrepreneur will, in its dealings with other
entrepreneurs, promote its interest, exploit the opportunities provided by legal
regulations and strive to achieve the maximum possible profit and improve its
position on the market. On the other hand, however, the entrepreneur must not,
in the pursuit of its interests, exceed the limits resulting from the principles of
fair business conduct, or abuse the rights arising from the law. The entrepreneur
must behave regardfully and fairly. The right cannot be exercised in a way
that the fundamental right of the other participant in the contractual relation
is unjustifiably violated nor it can lead to an imbalance of mutual rights and
obligations. The contractual freedom of the parties in the contractual relation is

1 Janco, M., Jurova, M., Novotna, M. a kol. Europske stkromné pravo.
Bratislava : EUROIURIS, 2012, p. 181.

2 Novy, Z. Dobra vira jako princip smluvniho prava v mezinarodnim obchodu.
Praha : C. H. Beck, 2012, p. 139.

3 For more details see: Bar, Ch., Clive, E., Schulte-Nélke, H. (eds.). Principles,
Definitions and Model Rules of European Private Law, Draft Common Frame of
Reference (DCFR) Munich : Sellier European Law, 2009, p. 136. Available at: http://
ec.europa.eu/justice/contract/files/european-private-law_en.pdf.

4 Act No. 513/1991 Coll. Commercial Code as amended.
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not unlimited and must not deviate from certain boundaries acceptable by law.
If the boundaries are exceeded, then the legal protection cannot be granted.

The principles of fair business conduct

It can be concluded that the principles of fair business conduct are the
concretization of more general moral principles or norms expressed in the
legal term “good manners”. The principles of fair business conduct are the
specification of the morality norms in the area of business contractual relations.
These principles form a coherent set of behavioral policies, whose respecting
in the commercial conduct, qualifies this conduct as a fair one. A violation of
the principles of fair business conduct is always the case, if a legal participant
in the exercise of its interests exploits its rights to the detriment of the other
party, and the exercise of rights clearly seeks only to harm the other party in
order to get the other party into a more unfavorable situation.

A breach of the principles of fair business conduct has many concrete
forms in real life. There is a number of different cases when the exercise of
right is in conflict with the principles of fair business conduct. These cases
need to be assessed very individually and comprehensively.

In general, the principles of fair business conduct can be characterized
as regardful, fair, decent and professional conduct of entrepreneurs in their
mutual relations, but also in relations with other subjects. The entrepreneur’s
obligation to act in accordance with the principles of fair business conduct
applies to entrepreneurs also in contacts with non-entrepreneurs.

The principles of fair business conduct include the particularities of
professional relations in the business environment and its special ethics. In the
commercial relations regime, the social aspect of justice in relations is harder
to apply. This is also reflected in the principles of fair business conduct, where
particular emphasis is placed on the general prohibition of abuse of rights and
the good faith of parties of contractual relations.

As the provision § 265 of the Commercial Code generally refers to the
principles of fair business conduct, said principles are legally binding and,
given the fact that § 265 is a mandatory provision, the parties cannot exclude
or limit stated provision by an agreement.

In addition to the regulation set out in provision § 265 of the Commercial
Code, the principle that the exercise of rights and obligations must be in
accordance with good manners also applies in the business relations. A legal
act that contravenes good manners is invalid'.

1 For more details see provision § 39 of Act No. 40/1964 Coll. Civil Code.

Given the fact that the Civil Code is lex gen-eralis in relation to the Commercial
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The provision § 265 of the Commercial Code must be perceived as an
order to the judge to decide in accordance with equity, and as opposed to
good manners, the principles of fair business conduct allow to take into
consideration particularities of the professional relations of the business
environment and its specific ethics. Due to the prevailing professionalism of
relations in commercial law, sensitivity to the aspects of social justice is slightly
weaker in the area of commercial law (allowing to take into consideration the
particularities of business ethics). Even such practices can be under certain
circumstances considered as fair in the sphere of commercial law that could
already be seen as unethical in the sphere of general civil law'. Thus, even
such a practice, which could be considered as unethical compared to the good
manners, would stand the test of principles of fair business conduct.

Fair business conduct vs. good manners

The definition of term “fair business conduct”, as well as of the term “good
manners”, is generally left to jurisprudence and case law?. It is exceptional
to find the definition of these terms in the legal norm®. This approach can be
considered correct, since these legal terms are multifaceted and their meaning
evolves in time and place.

It can be concluded that the principles of fair business conduct and good
manners have a common core which lies in equity. The function of principles
of fair business conduct and good manners is to find justice in places, where the

Code, this provision also applies to commercial law relations. For more details see the
provision § 1 sec. 2 of the Commercial Code.

1 E.g. in commercial law relations, the possibility to plead the pressure and
strikingly disadvantageous conditions (§ 267 sec. 2 of the Commercial Code) is
excluded in the Slovak legal order, while in civil law relations provision § 49 of the
Civil Code sets out that: «The participant who concluded an agreement in pressure
under strikingly disadvantageous conditions shall be entitled to withdraw from the
agreement. «

2 E.g. the Supreme Court of the Slovak Republic has defined good manners
as «normal, honest and just behaviour, which corresponds to the fundamental moral
principles which prevail in society». For more details see the Judgment of the Supreme
Court of the Slovak Republic of 28.02.2005, File. No. Obdo V 53/2003. Similarly,
the Supreme Court of the Czech Republic, in its Judgment of 26.06.1997, File. No. 3
Cdon 69/96 characterized good manners as «a set of social, cultural and moral norms
which, in historical development, certify some unchangeability, represent essential
historical tendencies, the crucial part of society shares them and they have the nature
of basic standards».

3 E.g. the definition of acting contrary to the good manners in § 4 sec. 8 of Act
No. 250/2007 Coll. on protection of consumers.
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formal application of legal norms would lead to unsustainable consequences.!
Nevertheless, fair business conduct and good manners are two different legal
terms.

Despite the fact that many specific violations will overlap with violations
of principles of fair business conduct, the legal term “good manners” is broader
in content than the legal term “principles of fair business conduct”. If a certain
legal act is contrary to the principles of fair business conduct within the meaning
of the provision § 265 of the Commercial Code, it does not automatically
imply that the act (legal act) is void because, under the provision § 39 of the
Civil Code, it is at variance with the good manners®>. While good manners
are a general measure of ethical evaluation, the principle of fair business
conduct reflects the distinctive nature of the business environment, and, as
has been mentioned above, even such a practice, which could be considered as
unethical compared to the good manners, would stand the test of principles of
fair business conduct.

As for the legal consequences, there is a fundamental difference between
acting contrary to fair business conduct and between acting contrary to good
manners. As mentioned above, the principles of fair business conduct are the
concretization of the more general moral principles or norms expressed in the
legal term of good manners. Ifthe legal acts are at variance with good manners,
the provision § 39 of the Civil Code shall be applied and the consequence
shall be the invalidity (absolute invalidity) of the legal act. If, however, in
the course of exercising the right, there is a violation of the principles of fair
business conduct, in this case the provision § 265 of the Commercial Code
shall be applied and the court shall refuse the exercise of right. In other words,
in this case the legal act will not be invalid, but the court will refuse to legally
protect the exercise of right which is contrary to the principles of fair busi-
ness conduct (even if no mandatory provision is breached). Such an exercise
of right is therefore valid, but it is not possible to claim it in court. Only the
exercise of right, not the mere legal act, from which the right is exercised, can
be contrary to the principles of fair business conduct. The prerequisite to apply
the provision § 265 of the Commercial Code is a valid legal act, from which
the right is exercised®.

1  For more details see the Resolution of the Constitutional Court of the Czech
Republic of 1.8.2011, File. No. I. US 3727/10.

2 The Judgment of the Supreme Court of the Czech Republic of 1.7.2008, File
No. 29 Odo 1027/2006.

3 Resolution of the Constitutional Court of the Czech Republic of 7.12.2011,
File No. 32 Cdo 542/2010, similarly also the Judgment of the Supreme Court of the
Czech Republic 0f 25.6.2008, File No. 32 gcsio 3010/2007.
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Due to the fact that the application of the provision § 265 of the Commercial
Code does not result in the invalidity of a legal act but only in the denial to
protect the exercise of right, it is possible for the subject to fulfill its obligation
based on such a legal act and such fulfillment cannot be considered as an
unjust enrichment.

The role of the court in the decision-making process is also different.
When applying provision § 39 of the Civil Code, the court finds that a legal
act is void for a breach of good manners, whereas when applying the provision
§ 265 of the Commercial Code, the court does not grant legal protection to the
exercise of right which is contrary to the principles of fair business conduct.
The reason for such a solution is, among other things, the legislator’s attempt
to achieve as much contractual freedom in business relations as possible.

The Supreme Court of the Czech Republic has stated' that it is incorrect
when the conduct which is contrary to the fair business conduct and conduct that
is at variance with good manners is perceived as a relation of cause (the conduct
is contrary to the principles of fair business conduct) and the consequence
(and that is why such a conduct is at variance with good manners). If this
opinion was accepted, the provision § 265 of the Commercial Code would not
be applicable on its own, which would contradict its steady interpretation and
the way in which this institute is being interpreted by legal theory?.

The principles of fair business conduct and judicial practice

The provision § 265 of the Commercial Code provides a wide margin for
judicial discretion in a question whether a certain provision of an agreement
is or is not in accordance with the principles of fair business conduct. The
law does not restrict the judge in considering what his points of view should
be based on, when assessing compliance with the principles of fair business
conduct. However, the use of the provision § 265 of the Commercial Code
should be the last resort (ultima ratio) in exceptional cases to mitigate or
eliminate the excessive strictness of the law in a situation where to award the
claimed right would appear as extremely unfair.

The provision § 265 of the Commercial Code belongs to legal norms with a
relatively indefinite (abstract) hypothesis, i.e. to legal norms whose hypothesis
is not directly established by legal norm, and which thus oblige the court to

1  The decisions of the Supreme Court of the Czech Republic are stated
because for a certain period of time, the Slovak and Czech legislation arising from
the Commercial Code, adopted at the time of the common state, was the same and
therefore the decisions are also relevant for the Slovak legal environment.

2 Judgment of the Supreme Court of the Czech Republic of 20.1.2009, File No.

29 Cdo 359/2007.
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determine, on its own merits, in each individual case the very hypothesis of
a legal norm from a broad, previously unlimited set of circumstances!. A
decision as to whether the conditions for the application of provision § 265
of the Commercial Code are met must therefore always be done after careful
consideration, in which all the decisive circumstances of the case must be
taken into account.

The courts have to be very prudent in their decision-making, because
we fairly often meet with the objection of § 265 of the Commercial Code
in lawsuits, whereas many times the party tries to abuse given provision
and compensate, for example, its own risk of trading or its inattention when
concluding a contract and so on. This is most noticeable with regard to default
interest and the amount of the contractual penalty.

In such cases, a party which, due to a breach of its contractual obligation,
is obliged to pay default interest or a contractual penalty, seeks to get rid of this
sanctioning obligation by stating that it is the exercise of right contrary to the
principles of fair business conduct. However, it would be wrong to conclude
that there is a violation of fair business conduct, only e.g. because of ratio of the
amount of the agreed contractual penalty to the value of the secured obligation,
or to generalize that any creditor’s claim for the payment of a contractual
penalty is vexatious, simply because the secured obligation was additionally
fulfilled by the debtor. On the other hand, the fact that the contractual penalty
is not disproportionately high does not indicate anything about how and under
what circumstances the creditor exercises the right to payment of a contractual
penalty, and whether the exercise of right is not contrary to the principles of
fair business conduct. These examples show the importance of investigating
violations of the principles of fair business conduct always in relation to the
specific circumstances of the case.

On the other hand, even the courts can sometimes be criticized for the
incorrect understanding, interpretation and application of the provision § 265
of the Commercial Code. As an example, we can see from the case law that
there is a tendency of courts to use the provision § 265 of the Commercial Code
to reduce the amount of a contractual penalty, although this function should be
fulfilled by the discretionary power of judge to reduce the disproportionately
high contractual penalty (§ 301 of the Commercial Code)>. Such practice is

1 Resolution of the Supreme Court of the Czech Republic of 1.12.2016, File
No. 23 Cdo 2664/2016.

2 The existence of a disproportionate contractual penalty is a precondition
for the use of the discretionary power of the court to reduce the disproportionately

high contractual penalty under § 301 of the Commercial Code, but the existence of a
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in many cases an abuse of the provision § 265 of the Commercial Code and is
an application that undermines legal certainty, because in such cases the law
protects the person who has breached the legal obligation.

There is also a question, whether the breach of the principles of fair
business conduct has to be taken into account by the courts ex offo, or whether
the breach must always be objected. We consider that, given the fact that the
sanction for the exercise of right contrary to the principles of fair business
conduct is that such exercise of right does not enjoy legal protection, it depends
on the will of the person who has been affected by the abuse of right, whether
the sanction will be applied or not. Therefore, we think that it is necessary to
object the exercise of right which is contrary to the principles of fair business
conduct.

As it was already mentioned, courts must always examine all the
circumstances of the case. The courts should proceed in such a way as to first
consider whether the legal act or only the exercise of right is to be considered
unfair. If a legal act is unfair, the provision § 39 of the Civil Code must be
used and the legal act must be declared void for contradiction with good
manners. Then there is no need to prove contradiction with the principles of
fair business conduct. If the legal act is valid, but the exercise of right is unfair
and it is a commercial-law relation, it is necessary to use the provision § 265
of the Commercial Code.

Conclusion

Due to the fact that the Slovak Republic is a part of the European Union,
the principles of European Private Law are legally relevant for the Slovak
legal environment and it is necessary for the Slovak legislation to respond to
them. The room for their consistent incorporation into Slovak Private Law is
being created especially now, during the ongoing recodification of private law.

For each codification of private law, it is necessary for the optimal
application of the adopted legal norms, to determine the values which the
legislation should follow and to express them in the form of a set of principles,
which will then create a stable legal basis of the legislation and play a decisive

disproportionate contractual penalty is not a statutory precondition for a discrepancy
of the exercise of right with the principles of fair business conduct within the meaning
of provision § 265 of the Commercial Code. If the court considers the contractual
penalty as disproportionately high, it does not necessarily mean the fulfillment of all
prerequisites for the application of the provision § 265 of the Commercial Code, i.e.,
it does not mean that the exercise of right to a contractual penalty does not enjoy legal

protection, but prerequisites for the procedure under § 301 of the Commercial Code.
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role in the interpretation and application of each provision, which allows
different possibilities of interpretation.

However, the definition of civil code values and principles is very difficult,
as the civil code must take into account different social views and tendencies.
As for the incorporating of the principle of regard and fairness, the provision
§ 265 of the Commercial Code is a good stepping-stone. The exercise of right,
which does not breach the mandatory provisions of the law or the provisions of
an agreement, but is contrary to the principles of fair business conduct and goes
beyond the limits of contractual freedom provided by the law in commercial
relations, cannot be given legal protection. An entrepreneur must not abuse
its rights, especially if its rights are not threatened in such a way that it would
be possible without further to allow the entrepreneur to obviously harm other
persons by the exercise of its rights'. Honesty expresses a certain standard
of conduct in legal relations, requiring uprightness, fairness, openness, and
duty to take into account the interests of the other party. It can be said that the
principle of regard and fairness is contained in the concept of honesty, so the
duty to act in legal relations honestly should be clearly expressed in the new
civil code’.

As for the application of provisions that require moral principles to be
taken into account, such application is difficult and can slip to the point where
we can talk about misuse of morality or moral principles when applying law.
Therefore, it is not possible to make a decision without thorough examination
of a specific case and thorough argumentation. It is the role of the courts to
be careful and prudent in their decision-making, and the quality legislation is
certainly important in their decision-making?.

Nevolna Z. Principle of regard and fairness as one of the principles of
European Private Law and its reflection in the Slovak Commercial Law

The principles of private law, as well as legal principles in general, are of particular
importance to private law. The principles express the values of private law and cre-

1  Judgment of Regional court in Bratislava of 18.4.2013, File No. 1
CoZm/30/2012.

2 Similarly, the Czech legislator has chosen to emphasize the need to act
honestly in the new Civil Code, pointing out that no one may profit from its unfair or
unlawful act (§ 6 of Act No. 89/2012 Coll. Civil Code). In § 7 it also clearly states:
«It is understood that the one who acted in a certain way, acted honestly and in good
faith.» Subsequently, it is clear from § 8 of the Czech Civil Code that obvious abuse
of rights does not enjoy legal protection.

3 This paper was created as a part of the solution of the project APVV-14-0061
«Proliferation of the social function of the Slovak private law by the application of

European private law principlesy. o
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ate a stable basis for all private law regulation. The principles of private law have not
only a national dimension, but also a significant transnational (European) dimension
with regard to the unification of private law in the European Union. One of the prin-
ciples of European Private Law is the principle of regard and fairness. In the Slovak
Commercial Code, the principle of regard and fairness corresponds to the exercise of
right in accordance with the principles of fair business conduct. This paper is dedi-
cated to the very question of fairness and honesty in business conduct.

Keywords: the principles of private law, the principle of regard and fairness, the
principles of fair business conduct, good manners
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SUPERVISORY BOARD AND AUDIT
COMMITTEE IN A LISTED COMPANY

1. Introduction

Polish law regulates two types of companies: private limited liability com-
panies and joint-stock companies. Joint-stock companies are divided into two
types, depending on the way of trading shares. If the shares are admitted to
trading on a regulated market, the company is then called a public company,
or a listed company in the reading of art. 1 of Directive 2007/36/EU of 11
July 2007 on the exercise of certain rights of shareholders in listed companies
(O.J.EU.L.2007.184.11). This article uses the term “listed company” to denote
a company in which, under Polish law, there is at least one dematerialized
share.

The Commercial Companies Code (the Official Journal of Laws of the
Republic of Poland, 2017.1577, as amended, hereinafter abbreviated as CCC)
and other acts impose additional requirements on listed companies. The Code
itself contains specific provisions concerning the exercise of shareholder
rights connected with the general meeting, which is the implementation of
Directive 2007/36/EU. As regards the other acts, they are mostly concerned
with trading of shares on a regulated market, the most important of which is the
Act on Public Offering, Conditions Governing the Introduction of Financial
Instruments to Organized Trading, and Public Companies (the Act of 29 of
July 2005, the Official Journal of Laws of the Republic of Poland 2016.1639).

Moreover, listed companies are also treated as public-interest entities, in
the meaning of Directive 2006/43/EU of the European Parliament and of the
Council of 16 May 2006 on statutory audits of annual accounts and consolidated
accounts (O.J.UE.L.2006.157.87), which introduces the obligation for public-
interest entities, including listed companies, to appoint the audit committee.
This directive was amended by Directive 2014/56/EU of 16 April 2014
(O.J.EU. L.2014.158.196) and the audit committee is now regulated by Article
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39 of Di-rective 2006/43/EU which was implemented into Polish law in the Act
on Statutory Auditors, Audit Firms and Public Oversight of 11 May 2017 (the
Official Journal of Laws of the Republic of Poland, 2017.1089). In general,
the audit committee is treated in the Polish literature on the subject as a special
commission within the supervisory board of a listed company, appointed by
way of a resolution of the supervisory board for the performance of duties
prescribed by law [1, p. 275; 3, p. 481; 6, p. 475].

The aim of this paper is to present the regulations of the supervisory board
considering the requirement for the audit committee in the light of the new act.

2. Composition of the Supervisory Board

The supervisory board is a mandatory organ in the structure of Polish
joint-stock companies. The supervisory board shall be composed of at least
three members, and at least five members in listed companies, appointed and
removed by the general meeting (art. 385 § 1 CCC). The statutes may provide
for a different manner of electing and removing members of the supervisory
board, however, for obvious reasons, the management board may not have any
influence on the appointment and removal of supervisory board members [1,
p. 212;2,951; 4, p. 750].

In the Polish Act, there is a special minority right concerning the appoint-
ment of members of the supervisory board (art. 385 § 3 —9 CCC) called “group
elections”. Upon request of shareholders representing at least one-fifth of the
share capital, members of the supervisory board shall be elected at the next
general meeting by a vote in separate groups. Shareholders representing at the
general meeting the portion of shares which is the aggregate number of the
represented shares divided by the number of members of the supervisory board
may form a separate group in order to appoint one member of the supervisory
board. Upon election of at least one member of the supervisory board, the
mandates of all existing members of the supervisory board shall expire before
the end of their term of office.

As regards the requirements set for the members of the supervisory board,
in general, it must be a natural person having full legal capacity, not convicted
for offences defined in art. 18 CCC. Moreover, the statutes of the company may
provide for additional requirements for members of the supervisory board. The
most important feature of the dualistic system, in which two separate organs
for management and supervision exist, is the prohibition to combine functions
regulated by the provision of art. 387 CCC. A member of the management
board, holder of a commercial power of attorney, liquidator, head of branch or
plant, as well as chief accountant, attorney-at-law or advocate employed at the
company shall not simultaneously be a member of the supervisory board. This
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restriction shall also apply to members of the management board or liquidators
of'a dependent company and to any other person reporting directly to a member
of the management board or liquidator.

Given the obligation that in listed companies members of the audit
committee must comply with additional conditions, further requirements are
imposed on members of the supervisory board. In listed companies, the audit
committee is appointed by the supervisory board from among its members and
it shall consist of at least three members, including the chairman (art. 128 of
the Act of 2017). A relevant resolution of the supervisory board shall contain
the names of the members of the audit committee, the person of the chairman
and entrusting the performance of the duties to the audit committee [1, p. 276;
2,p.962; 3, p. 481].

At least one member of the audit committee shall have competence in ac-
counting and/or auditing. The new requirement for the members of the audit
committee is that the committee members as a whole shall have competence
relevant to the sector in which the company is operating. This requirement is
fulfilled if one of the members has such competence or individual members
have partial competences in that sector. Furthermore, the majority of the
members of the audit committee, including its chairman, must meet the
criteria of independence laid down in art. 129 (3) of the Act of 2017. As the
members of the audit committee shall be appointed by means of a resolution
of the supervisory board from among its members, the general meeting shall
be obliged to appoint to the supervisory board candidates who meet the criteria
for appointment to the audit committee. Therefore, it is recommended that
these requirements be directly regulated in the statutes of the company.

The term of office of a member of the supervisory board shall be no longer
than five years and it shall be defined in the statutes of the company. As regards
the audit committee, there are no rules governing the term of office of its mem-
bers, so the resolution may appoint the members for the entire term of office
of the supervisory board members, or it may appoint members of the audit
committee for a determined period of time, shorter than the term of office of
the supervisory board.

Member States may decide that the functions assigned to the audit commit-
tee may be performed by the supervisory body as a whole. According to the
Polish Act, it is admissible only in smaller companies in which at the end
of the financial year and in the previous financial year two of the following
three measures are not reached: 17 000 000 PLN of the sum of the assets in
the balance sheet; 34 000 000 PLN of the net income of sales of goods and
services; 50 per-sons in yearly employment in full-time equivalents. In the
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case where the supervisory board performs the duties of the audit committee
as a whole, the criteria for the audit committee members must be met by the
members of the supervisory board.

A member of the supervisory board may be removed at any time by the
general meeting before the end of his term of office. As regards members of
the audit committee, there are no additional rules but it should be assumed
that they may be removed either by a resolution of the general meeting, given
the fact that they are simultaneously members of the supervisory board,
or by a resolution of the supervisory board. In the latter case, it should be
assumed that if the supervisory board is empowered to appoint members
of the audit committee, so the supervisory board shall also be authorized to
remove a member of the audit committee from office. This means that the
composition of the audit committee may be changed during the term of office
of the supervisory board. Moreover, removal of a member of the supervisory
board who is simultaneously a member of the audit committee requires a
supplementation of the composition of the audit committee.

A special relationship between a company and members of its supervisory
board develops following their appointments. It is in fact a contractual and or-
ganizational legal relationship between a member of the board and the company
[6, p. 559]. In general, no additional contract is concluded in connection with
the membership in the board (in contrast to the members of the management
board), and the remuneration of the members of the supervisory board results
directly from their membership in the board. A special additional contract
with members of the supervisory board is potentially possible as a contract
for providing supervisory services, but the contents of the contract should be
determined by way of a resolution of the general meeting, independently from
the members of the management board, and should not include the possibility
of termination of the contract by means of a decision of the management
board for other reasons than removal from office. As stated in a judgment of
the Supreme Court of 3 November 2009 (II CSK 181/09, Lex nr 560018),
a contract in which the management board has the power to terminate the
contract is invalid as being contrary to the essence of the obligation (art. 3531
of the Civil Code).

The remuneration of supervisory board members results from the member-
ship in the board which is counted from the moment of their appointment to the
supervisory board by the empowered authority (judgment of the Supreme Court
of 30 January 2014 III CZP 104/13, OSNC 2014/11/110). The remuneration
shall be set forth in the statutes or a resolution of the general meeting. Members
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of the supervisory board shall in any case be entitled to reimbursement of costs
incurred in connection with concluding the supervisory board activities.

Neither the Commercial Companies Code nor the provisions of the Act
on Statutory Auditors, Audit Firms and Public Oversight of 2017 contain any
regulation regarding the remuneration of members of the audit committee, so
they shall obtain remuneration on the same grounds as the other members of
the supervisory board granted by way of a resolution of the general meeting
or by the statutes. However, their remuneration may differ given the fact that
they fulfill additional duties stipulated in the Act on Statutory Auditors, Audit
Firms and Public Oversight and they assume more responsibility for being
simultaneously members of the audit committee.

2. Competences of the Supervisory Board

The rights and duties of members of the supervisory board are laid
down in the Commercial Companies Code. There are three different types of
competences which may be divided into supervisory competences, personal
competences towards the management board, and competences connected with
the general meeting. Additional competences stipulated solely for the members
of the audit com-mittee are regulated in the Act on Statutory Auditors, Audit
Firms and Public Oversight of 2017, which may be set out as preparatory,
supervisory and informatory competences. This section of the article further
presents the competences of the supervisory board and the audit committee.

The first category of supervisory board competences concerns permanent
supervision over the company. The supervisory board shall exercise permanent
supervision over the company’s activities in all aspects of its business (art.
382 § 1 CCC). In order to perform their duties, the supervisory board may
inspect all documents of the company, request reports and explanations from
the management board and employees, and review the assets and liabilities of
the company. However, unless the statutes provide otherwise, the supervision
is carried out by the board as a whole and specific individual activities of
a member of the supervisory board require a delegation in the form of a
resolution of the supervisory board (art. 390 § 1 CCC).

Special duties of the supervisory board relate to the closure of the financial
year and shall include evaluation of the reports on the company’s operations
and financial statements in respect of their compliance with the books,
documents and the facts, and evaluation of the proposal of the management
board concerning distribution of profits or coverage of losses. The supervisory
board shall submit annual reports in writing presenting the outcome of the
above evaluation to the general meeting.
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The second category of competences refers to the management board. The
supervisory board has the power to appoint and remove members of the man-
agement board. The power of the supervisory board shall also include the right
to suspend all or individual members of the management board for important
reasons. The supervisory board shall set the remuneration of the members of
the management board employed on the basis of employment contracts or
civil contracts, unless the statutes provide otherwise. In contracts between the
company and a member of the management board, as well as in disputes with
a member of the management board, the company shall be represented by the
supervisory board.

By the power vested in the supervisory board, it may delegate its members
to perform duties assigned to management board members (art. 383 § 1 CCC).
The supervisory board may also delegate its members for a period of no longer
than three months to temporarily perform the duties of members of the manage-
ment board who have been removed, resigned, or who for any other reason
are incapable of performing them. In such a case, their membership in the
supervisory board is suspended for that period and the delegated person shall
be treated as a member of the management board (judgment of the Supreme
Administrative Court of 12 April 2013, I GSK 1263/11, Lex nr 1336162).
However, this does not mean that the supervisory board is incomplete and
cannot execute its functions effectively. In fact, only the suspended member of
the supervisory board must refrain from any activities of the supervisory board
[2, p. 948; 6, p. 483].

The statutes may provide for a broader scope of powers of the supervisory
board, in particular, by providing that the management board must obtain
consent of the supervisory board prior to undertaking actions set forth in
the statutes (art. 384 CCC). However, the supervisory board may not give
binding instructions to the management board concerning the management
of the company’s affairs (art. 3751 CCC). This means that in the situations
set forth in the statutes, the management board is obliged to obtain consent of
the supervisory board, but on the other hand, the supervisory board may not
oblige the management board to undertake some actions. Nevertheless, a legal
act performed without the consent of the supervisory board required by the
statutes shall be valid, which may render members of the management board
liable to the company for a violation of the statutes (art. 17 § 3 CCC).

As regards the third category of competences which are connected with
the general meeting, the supervisory board may convene a general meeting
and it is empowered to file a statement of claim for repealing a resolution or
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for declaring a resolution invalid. Members of the supervisory board are also
entitled to participate in the general meeting.

The competences of the audit committee are regulated by art. 130 of
the Act on Statutory Auditors, Audit Firms and Public Oversight. The most
significant are the competences associated with the supervision in respect of
financial control and external audit. The audit committee is obliged to monitor
the financial reporting process and to monitor the statutory audit of the annual
and consolidated financial statements, in particular, its performance, taking
into account any findings and conclusions by the competent authority. The
audit committee shall also monitor the effectiveness of the undertaking’s
internal quality control and risk management systems and, where applicable,
its internal audit, regarding the financial reporting of the audited entity,
without breaching its independence. The task of reviewing and monitoring
the independence of the statutory auditors or the audit firms, and in particular,
the appropriateness of the provision of non-audit services to the audited entity
also falls under this category of competences.

As regards the preparatory competences, they relate to submitting recom-
mendations or proposals to ensure the integrity of the financial reporting pro-
cess, as well as preparing the procedures for the selection of statutory auditors
or audit firms and recommendations for the statutory auditors or the audit
firms to be appointed.

The informatory competence consists in informing the administrative or
supervisory body of the audited entity of the outcome of the statutory audit
and explaining how the statutory audit contributed to the integrity of financial
reporting and what the role of the audit committee in that process was.

It should also be noted that the audit committee shall be entitled to request
reports and explanations from members of the management board and other
persons without any additional delegation from the supervisory board and
have access to all the documents necessary to fulfill its duties.

3. Liability of the members of the supervisory board

The regulation concerning the liability of supervisory board members is
provided for in art. 483 CCC. A member of the supervisory board shall be liable
towards the company for any damage inflicted through an action or omission
contrary to the law or the provisions of the articles of association or statutes
of the company, unless no fault is attributable to such a person. This provision
may apply to the liability of all members of the supervisory board, including
members of the audit committee, if through action or omission contrary to the
provisions of the Commercial Companies Code or to the provisions of the Act
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on Statutory Auditors, Audit Firms and Public Oversight or any other act, they

inflict damage on the company.

It should also be noted that a member of the supervisory board while per-
forming his or her duties shall act with due care resulting from professional
integrity, thus more stringent requirements concerning knowledge or
experience are imposed on members of the supervisory board. These more
stringent requirements shall be crucially important in respect of the audit
committee as its members must meet additional criteria.

Apart from the above regulation, additional provisions are contained in the
Act on the Statutory Auditors, Audit Firms and Public Oversight. Pursuant to
art. 192 of the Act, all members of the audit committee shall be responsible for
any violation of the provisions of that Act, in particular, for the lack of proce-
dures for the selection of statutory auditors or audit firms, and recommendations
for the statutory auditors or the audit firms to be appointed, omission of
informatory tasks and a violation of the provisions concerning appointment
of statutory auditors or audit firms, terms of contracts and rotation systems.
Furthermore, the company itself or members of its supervisory board shall be
responsible for the appointment and composition of the audit committee, as
well as ensuring that its members meet the required qualifications.

There are two kinds of administrative penalties which may be imposed
by the Polish Financial Supervision Authority (KNF). The first one is a fine,
which may not exceed 250 000 PLN for one person. The second one is a ban
on sitting on the management board or supervisory board for three years.
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Pinior P. Supervisory Board and Audit Committee in a listed company
Listed companies as public-interest entities are under a duty to appoint the audit

committee within the supervisory board. This duty affects the composition of the

supervisory board, as the members of the audit committee must meet additional
criteria stipulated in the Act on Statutory Auditors, Audit Firms and Public Oversight.
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Moreover, the rights and duties of the supervisory board are changed due to the
regulation of specific duties set out for the members of the audit committee. Finally,
the new Act also stipulates additional grounds for the responsibility of the members of
the audit committee, supervisory board and the company. All these aspects show that
the position of the supervisory board in a listed company is much more significant
than in other types of companies.

Keywords: listed company, supervisory board, audit committee.
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