TeopeTnuHi MUTaHHS KIacH(ikallii y4aCHUKIB CIIaKOBHX MPABOBiJHOCHH

similarity and proximity of certain characteristics are not identical concepts and came
from different sources. Trust law or as it is called Trust is inherent in Anglo-American
law, and asset management - Continental. The author investigated and analyzed the
law of Great Britain, Russia and Ukraine.

The right choice, the legal definition and interpretation of these institutions needs
improvement, as leads to several problems, omissions and conflicts. To do this, first
of all, to understand the essence of these concepts knowing their long history and the
application in other countries, such as the lack of consistent work can lead to abuse
in this area relations.

Based on the research conclusions on improving the legislation of Ukraine.
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TpagumiiHo Cy0’ €KTHHM CKJIaJ CHAJKOBUX IPABOBIIHOCHH
OB’ sI3y€ThCs 13 cnaskoeMusiMu. HaBenieHa Te3a He BUKIIMKA€E CyMHi-
BiB, a IX MPAaBOBOMY CTaHOBHIILY HalO1JIbIIIe IPUAIJICHO YBaru B pam-
kax LluBinbHOTO KOMekcy Ykpainu (mauni - LIK Ykpainn) - Bu3HaueHO
KaTeTropito0 HeTiTHNX, 000B’S3KOBUX CHAJKOEMIIB (0cCi0, sIKi MarOTh
MpaBo Ha OOOB’SI3KOBY YACTKY), OKPECIEHO Yepr CIAJAKOEMIIB MPH
CHaJIKyBaHHI 3a 3akOHOM. OCHOBHOO CIENU(IYHO PUCOI0 CIHAJIKO-
€MIIIB BUCTYTIA€ T€, 0 BOHU Cepe MepesiKy yYaCHUKIB CHaJKOBHX
MIPaBOBITHOCHH, fKi perviaMeHToBaHi B paMkax kHuru 6 [[K Vkpai-
HU 3a KpUTEPieEM CYKYMHOCTI IpaB Ta 000B’s3KiB, IO 1M HaJIeXKaTb,
BIJIHOCATBCS JI0 CyO’€KTIB CIIaJKOBOTO IPaBOBiTHOIICHHS. [IpaBo-
BHH CTaTyC CHAAKOEMIIIB € W HAWOUIBI AOCIIHKCHUM Yy CYJacHii
IUBUTICTHYHIN JOKTpHHI. A OT MO0 IHIMIMX KaTeropiii ocid, mpasa
Ta 00OB’SI3KM SIKUX TAaKOX BH3HaueHO B Mexkax kHuru 6 LK VYkpai-
HU — Bi/IKa300/1€p’KyBauiB, BAKOHABIIIB 3aIIOBITY, KPEIUTOPIB CIIaJIKO-
TaBIIsA, 0CI0 Ha KOPUCThH SKUX 3MIHCHEHO MOKJIACHHS, Ta 1HIIUX Ka-
Teropii 0cid, TO y Cy4acHii MUBLIICTUYHIN JOKTPHHI podiIemMaM ixX
LUBLIBHO-IIPABOBOTO CTATYCy, KPUTEPisAM Kiacudikamii, mepeaymoB
Ta MEX Y4acTi y CaKOBHX MPABOBIJHOCHHAX HAYKOBISIMH MIPUIisie-

HO HEC BUIIpaBAaHO MaJlo yBaru.
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I'masay I.1.

Cepen mpalib BYCHUX-IIMBUIICTIB, SIKi TOCIIIXKYBaIN KIIOYOBI ac-
MEKTH TIOHATTS Ta KiIAacU(iKaIlil yIaCHUKIB CIIaJKOBUX MPABOBIIHO-
CHH, BapTO BUAUINTH HaykoBi mociimkenns 0. O. 3aiku, P. b. [lum-
xu, H.C. Kupunosoi, 1. b. Pgbmesoi, 0. b. I'onrano, O. €. Kyxapesa
Ta Oararbox iHMHMX. Pa3oM 3 TWM, CIiJ] KOHCTaTyBaTH BiJCYTHICTbH
€THOCTI Y JIOKTPUHAJIBLHOMY PO3YMiHHI 0a30BHX MUTaHb OKPECICHOI
poOJIEeMaTHKH, HEOTHO3HAYHICTD ITiAXO/IIB MO0 PO3YMIHHS MOHSITTS
«y4YacHHK CIaJIKOBUX MPABOBITHOCHH» Ta, TOJIOBHE, KPUTEPIiB KI1acH-
(bikaii y9aCHHKIB CIaIKOBHX IPABOBITHOCHH, Ha MMPOOIEMHU po3poo-
KH SIKO1 30CEepeIMMO YBary B MEKax ITi€l cTaTTi. Y IIbOMY 3B’ S3Ky BapTO
OTOAUTHCH 13 yMKoro P. b. [llumku, npaBna y mpuB’si31i i3 kinacudi-
Kalli€ro CIaJKOEMIIIB, 3 IPUBOAY HEMEpecidHol poii Oynp-sKoi aude-
peHuianii 3a NpaBOBUMHU KPUTEPISIMHU Ta Ha LI OCHOBI YTOUHEHHS X
paBoBoro cranosuiia [1, c. 47]. Taka kinacudikaiiisi, Ik HaroJIOIIy€
aBTOP, KOHKPETH3YETHCS 3aBIAHHSIMHU €BPUCTUYHOTO Ta MPAKTUIHOTO
CTIpSIMYBaHHSI, TTepen0dadae CTaliifHICTh PO3BUTKY CITAIKOBUX IPaBO-
BiJIHOCHH Ta TIEeBHY KJiacHu(]ikaliro 3a OKpeMUMH KIacU(piKaritHIMu
KPHUTEPIsSIMU K CBOEPITHUMH HABIraTopaMu KOHKpPETH3AIlil TPaBOBOTO
CTaHOBHIIA 3aJICKHO BiJ KPUTEPiiB, [0 BU3HAYCHI 3aKOHOIABCTBOM.
(mo3uTHBicTCHKUH Miaxig). OCTaHHE PO3KPUBAETHCS Yepe3 CHCTEMY
CyO’€EKTUBHUX TIPaB Ta IOPUIUIHUX OOOB’SI3KIB ITUX yYACHUKIB IIH-
BUIBHHX TPABOBITHOCHH B3aralli Ta YIaCHHUKIB CIIaJKOBUX IPaBOBII-
HOCHH 30KpeMa y KOHKPETHHUX BHJIaX CIaJIKyBaHHS Ta MMOPSIKY 3/iiic-
HEHHJ MPaB Ha CIAALIMHY. Y MOoJaIbIIoOMy Kiacudikauii € mpearedeto
JUISL CTPYKTYpH3allii aKTiB 3aKOHOAABCTBA Ta IMOCHUJICHHS PETYIIIOBaH-
Hs1 ipaBoBiIHOCHH [1, ¢. 47]. JlyMaeThcs, 1110 KOJIM HAEThCS PO ydac-
HUKIB CIIAJKOBUX BIAHOCHWH, TO TaKOTO pomy Kiacudikaiii € OuTbIm,
HIXK BOKITHBUMH.

3 i€ METOI0 CIPOOYyEMO CHCTEMATHU3yBATH 3a PI3HUMHU IPaBO-
BUMH KPUTEPiSMH YYaCHUKIB CHAaJKOBUX MPABOBIAHOCHH, AETaNli3y-
BaTH iX MpaBOBE CTaHOBHIIE 3aaJsi (POPMYBaHHS €IWHOI MPAKTHKH
[IPaBO3aCcTOCYBaHHs y Iill cdepi Ta po3poOKU YHIBEPCAIBHOTO JIOK-
TPUHAIBHOTO BU3HAYCHHS MOHATTS «yYaCHUK CIAJKOBHUX TPABOBiJ-
Hocumy. CIi 3a3HAYUTH, 0 y IOPUIAYHIN JiTeparypi 3HAXOIUMO
HaWpPiI3HOMAHITHIIII TIX0IU mOo0 Kiacu]ikarii y9acHUKIB CIaIKO-
BHX MPAaBOBIAHOCHH Ta PO3YMIHHS CaMOT'0 MOHSATTS YYaCHHUK CIIaJKO-
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BHX TIPaBOBIJIHOCUH. BUCIIOBIIOIOTECS HABITh MIPKYBaHHSI 3 TIPUBOTY
TOTO, IO TUIBKU CHAJKOEMII BHCTYMAIOTh YYaCHUKAMH CHAJIKOBUX
MpaBoOBiTHOCHH. Tak, IJIs IPUKIIATY, Pabuesa I. b. BBaxkae, 1110 He
€ CITaJIKOBUMM BIJHOCHHH, 1[0 BUHUKAIOTH 13 3alI0B1JaJILHOIO BijKa-
3y, BITHOCHHU 3 Y4acTIO OPTaHiB HOTapiary, OCKUIEKH OCTaHHI HOCSTh
BHKITFOYHO ITPOIECYaTbHII XapaKTep (3 4UM a0COIFOTHO HE MOTOKY-
€MOCH 3 ypaxyBaHHSIM HOPM MaTepiallbHO-IIPaBOBOTO 3MICTy y per-
JaMeHTaMii isUTbHOCTI HOTapiyciB), BIAHOCHHH 3a y4acTi BUKOHABIIS
3aroBITY, OCKUTBKH JYIIEPO3MOPSIIHUK BUCTYIIA€ YYACHUKOM 1HIIUX
IWBITFHUX TPAaBOBIAHOCHH, 3 YUM OJHO3HAYHO HE MOXKEMO ITOTOIIH-
TUCh [2, c. 80]. Brim, He Bratounch B aHaIi3 MPABOBOI MIPUPOAH Bif-
HOCHH, SIK1 CKIIQJIAFOThCS MIiX CITaJKOEMIIEM Ta BUKOHABIIEM 3aIlOBi-
Ty, CIIAJIKOEMIIEM Ta BiJIKa300/IePKyBaueM, iCHYBaHHS [IUX BiIHOCHH
00yMOBJICHE ICHYBaHHSM CaMHX CIAJIKOBUX IPABOBIJIHOCUH, KOKHA
13 IepesiYeHnx KaTeropi 0cid BUKOHYE BIAMOBIAHY POJIb B MHAMIII
CTIAJKOBOTO TPABOBBITHOIICHHS, a TOMY ITIXiJ 3 MPUBOIY TOTO, IO
BOHHM HE BUCTYNAIOTh YYaCHUKAMH CIIAJKOBUX MPABOBITHOCHH € II0-
MUJIKOBUM.

Ha nanry gymky, mpo0GiiemMa BiJIHECCHHS Y HE BiJIHSCCHHS HaBe-
JICHUX OCI0 JI0 YYaCHMKIB CIIaJIKOBUX MPABOBIIHOCHH JIC)KHUTh B ILIO-
IIMHI PO3yMIHHSA CYTi CaAMOTO CIaJKOBOTO IPABOBIIHOIIEHHS, HOTO
Cy0’€EKTHOTO CKJIaay, a TAKOXK POJTi yCiX HOTO YJaCHUKIB Ha BCiX CTai-
SIX JMHAMIKH OCTaHHBOTO. J[J1st mpuKIIay, SKIo MOCTaBUTH 3alliTaH-
Hs : YM TIOBIUIMBAE BiJIMOBA BiJKa300/epKyBaua BiJl 3aII0BiJaIbHOTO
BiJKa3y Ha oOcsr npaB cnagkoemus? O4eBUAHO, MO TakK. A 1ie 03Ha-
4ae Mpo HEBII'€MHY PoJjib BiJKa300/ep)KyBaya Ha BiNOBIIHIN cTamil
(y mpomeci AMHAMIKH) CIIaJKOBHX IPABOBITHOCHH. Y I[bOMY 3B’f3-
Ky BBaXAEMO 3a JOIUIbHE TOTOAUTHCH Ta MIATPUMATH MipKyBaHHSI
10. O. 3aikwu, sxwii 10 cy0’€KTiB BIIHOCUH CIIaJKyBaHHS BiJIHOCHTbH
CHaJIKOEMIIIB, IPOTE BKA3ye, IO CIAJAKOBE MPABO BHU3HAYAE MTPABOBUI
CTaTyC ¥ 1HIIMX YYaCHHUKIB — KPEAUTOPIB Ta OOPKHUKIB CHaIINHH,
BIJIKa300/IePKyBauiB, BUKOHABI 3amoBiTy Tomio [3, c. 17].

SIKImo K XapakTepu3yBaTH MiAXOAW IIOAO PO3pPOOKH Kiacudi-
KaIifHUIX KPHUTEPiiB YIYaCHUKIB CIAJKOBHUX IMPABOBIAHOCHH, TO Haii-
yacTile y IUBUTICTUYHIN JIITEpaTypi MOXKEMO 3yCTPITH TaK 3BaHHM
YMOBHUH IMOJIT YYACHHKIB CIIAJKOBUX TIPAaBOBIIHOCHH 0Oe3 JeTai3a-
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1ii KkpuTepito kiacudikarlii Ha : Oe3MocepeIHhO CaM CIaJIKOaBeIlb;
oco0u, SKi IEBHUM YHHOM TOB’s13aHi 3 peaizaiieio Ta 0hOpMICHHIM
CMAJKOBHX TpaB (HOTapiyc, CBIIKH, TyMIEPO3MOPSTHUK); CIIATKOEMITI
(BimkazoomeprkyBadi) [4]. Taka kmacudikamis gae ayxe adCTpaKkTHE
YABJICHHSI NPO KOXKHOTO 13 YYacHMKIB CHAJKOBHUX HPaBOBIIHOCHH.
Tum Ginblre, sk BUAHO 13 Kiacudikaiii, y oqHOMy KiacugikamiiiHo-
My Pl OMMHUINCH CHaJKOEMIII Ta BiJKAa300A€pKyBadi, Xoua Mepuri
CHaJKYIOTh B TIOPSIJIKY YHIBEpCAILHOTO TIPABOHACTYITHUIITBA, a JAPYTi
— CHHTYJISIPHOTO 1 11e# (haKT OJHO3HAYHO CJIiJ BpPaXxOBYyBaTH MpH BH-
BEJICHHI BIAMOBITHUX KiIacudikamiit. Kpim Toro, SKIII0 TOBOPUTH PO
CIAJKOIABLI, TO, BBAKAEMO, HOTO CJiJl BBaXKAaTH YYacCHUKOM, a HE
Cy0’€KTOM CIaJKOBOTO MMPAaBOBiAHOLIECHHS [5, ¢. ?7].

Croepinna knacudikariis 3anpornonosana H. C. Kupunosoro, sika
a0COJIFOTHO BIPHO CTBEP/DKYIOUH, IPO TE, IO KOJIO YYaCHHUKIB CIIaj-
KOBHX ITPAaBOBIJIHOCHH BHXOJIUTH 332 MEXi 1X CIPUHHATTS SK CIIaj-
KOEMIIIB, TIPOTIOHY€E KIacu(iKyBaTH iX 32 KpUTEPiEM 00OB’SI3KOBOCTI
y4acTi y TIPOIECi ClIaIKyBaHHS Ha YYaCHUKIB, Y4acTh SIKHX 00OB’sI3-
KOBOIO, Ta YYACHHKIB, y4acTh SIKUX HE € 000B’s3k0BOIO [0, c. 17]. In-
IIMMH CJIOBaMH, Y JAaHiil knacudikarmii OepeTbes 10 yBard KpuTepii
000B’SI3KOBOCTI M (haKyJIbTaTHBHOCTI y4acTi y MPOLECi CraJKOBOTO
MIPaBOHACTYMHHUITBA. Taka Kiacudikallis, Ha HaNly yMKY, Ma€ Bax-
JIMBE 3HAUEHHS Ha LUIAXYy BHOKPEMIJICHHS THUX yYacHHMKIB, O€3 HasB-
HOCTI SIKMX CIIaJKOBOI'O IPABOBIIHOLIEHHS SIK Takoro He icuye. Ilo
CYTi, SIKILIO PO3BUBATH JAaHUH KpUTEpid kiacu@ikalii, TO OCHOBHUM
000B’SI3KOBUM CY0’€KTOM CIIaJJKOBOTO MPABOBIJHOIICHHS BUCTYATH-
Me€ CITaJKOEMEIb, OCKIILKY HE 3aBKIH 3aIIOBIT OOTSHKEHUI HASIBHICTIO
3aIOBiJAJILHOTO BiJIKa3y UM TOKJIAJICHHS, HE 3aBXKIM BUHHUKAE TIOTpE-
0a OXOpOHU CITaIKOBOTO MaliHa, a I1e 00yMOBIIIOE T€, III0 BUKOHABEIIh
3aIloBITY, BiJIKa300/Iep>KyBad Ta iHII YYaCHUKHU € (haKyIbTaTHBHIMH
YYaCHHKaMH Yy IpOLECi CMaAKOBOrO INpaBOHACTYNMHHUITBA. Pasom 3
THUM, 32 Takoi kKiacu(ikanii HEMOXKIMBO BU3HAYHMTH, SKHUMH K KOH-
KPETHUMH Cy0’€KTUBHHMHU IUBUILHUMHU IPaBaMH Ta IOPUIUIHUMH
000B’sI3KaMU HAAUIAETHCS KOKEH KOHKPETHUH yYacHHUK CIIaIKOBOTO
MIPaBOBITHOMIECHHS, HA IMICTaBl SKUX FOPUIAIHUX (PaKTiB BiH BCTY-
[IUB Y HBbOTO, & BIJNOBIJHO 3 SIKOTO MOMEHTY BiH TaKUM YYaCHUKOM
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BUCTYIA€E, MIO YCKIAAHIOE Mif0ip aZeKBaTHUX HUBLILHO-TIPABOBUX
CIoCco0iB 3aXUCTy NPaB Ta IHTEPECIB YYACHUKIB Y pa3i iX MOpyIICHHS.

V 3B’s3Ky 13 UM, BBOKAEMO 32 JOIUIbHE 3MIHCHATH IO y4ac-
HUKIB CTIAJIKOBOTO MPABOBITHOMICHHS 33 TAKUMHU KIacHQiKaIiiHIMEI
KpUTEPIsSMU SK: FOpUANYHI (haKTH, HA MiJCTaBl SKUX OCTAaHHI BCTyma-
I0Th y CIIQJKOBE MPAaBOBIAHOILICHHS; METa iX BCTYIy Y JOCITIUKYBaHi
MIPaBOBITHOCHHU; 00CSAT MpaB Ta 000B’A3KIB; MOMEHT BCTYIY Yy CIIaj-
KOBI MIPaBOBITHOCHHH.

Cnpoba ximacudikarlii yq9acHUKIB 32 IOpUIAIHUME (aKTaMH, Ha
ITiICTaB1 SKUX BOHU BCTYMAIOTh Y CHAJKOBE TPABOBIIHOIICHHS, 103~
BOJIUTH BU3HAYUTH Ty NPABOBY ITiJICTABY, sIKa JIGKUThH B OCHOBI iX yua-
cTi B octanHboMy. lonrano 1O. b., nocnimxyroun ropuanyti Gpakta y
CIaJKOBOMY TpaBi IIJIKOM OOTPYHTOBAHO PO3AiiHIA iX Ha Ti, IO Jie-
JKaTh B OCHOBI BUHUKHEHHSI CITaJIKOBOTO IPABOBIIHOIICHHS Ta Ti, 110
JIe)KaTh B OCHOBI 3MIiHM Ta MPUITMHEHHS CIIaIKOBOTO MPABOBITHOIIICH-
Hi [7, c. 91, c. 192]. B 0CHOBI BUHUKHEHHSI CTIAJIKOBOTO TIPABOBIIHO-
[IeHHS JIS)KUTh IOPUANIHUA PaKT-1Io/Iis — CMepTh Pi3UIHOI 0cO0H, a
TAKOXK PILIEHHS Cyay Mpo BU3HaHHS (PizmuHOi 0coOu nmomepioro. [Ipu
LIbOMY BCTYII Y CIIAJKOBE MPABOBITHOIICHHS BiJI0YBa€ThCS HAUACTI-
IIe Ha MiJCTaBl 3aKOHY SIK HAWMOMIUPEHINIOr0 HOPUIAMYHOTO (aKTy.
Tak, Ha mixCTaBl 3aKOHY Y CHAJKOBE MPAaBOBIAHOIICHHS BCTYMAIOTh
CTIAJKOEMITI, IO CIAIKYIOTh BIATIOBIIHO IO YEPTOBOCTI BU3HAYCHOL
LK Ykpainu; ocoOu, 110 MaroTh IpaBoO Ha 00OB’SI3KOBY YacTKy (HE0O-
X1JIHI CIIAJIKOEMIII); HOTApiyC Ta iHII YYaCHUKHU.

BaxxnmuBe 3HaYeHHs y CUCTEMi IOpUIMYHUX (DaKTiB, K MiJCTaB
BUHHUKHEHHS CITaJIKOBOTO IPBABOBITHOMICHHS, BIIIrparOTh MPaBOYH-
HU cepe]] SIKUX: a) OJHOCTOPOHHI TIPABOYMHU : MPUHAHSTTS CIIa -
HH, BiZIMOBa BiJl CITQIIIMHM, 3aIOBIT (HA ITiICTaBi 3aIOBITY CITaIKy-
IOTh CIAJIKOEMIII 32 3aIlOBITOM, BiJIKa300/I€0KyBadi, SKi BU3HAYEHI B
paMKax 3aroBiTy, 0coOU, Ha KOPUCTb SKUX 3IIMCHEHO MOKIaJCHH);
0) noroBopu. Ponb 10roBopiB, sIKi YKIaIalOThCS B MEXKaX CITaJKOBUX
MPaBOBIIHOCHH Ta 32 IOPUIMYHOIO CIPSIMOBAHICTIO HAIlpaBJeHI Ha
peasnizariiro cragkoBux mpas, o3Bosse O. €. KyxapeBy BUAIINTH iX B
OKpeMYy TPYITy, III0 BKJIFOUa€E B ceOe HACTYITHI JTOTOBOPH: JOTOBIp TIPO
3MiHY YeproBOCTi Ofiep>)KaHHS TpaBa Ha craikyBaHHA (4. 1 cT. 1259
LK VYkpainn); npo moxin cnaamuau (4. 2 ct. 1278 LUK Ykpainn); no-
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TOBip PO BUKOHAHHS 3aI0BITY, YKIaJeHUH MK 3aII0Bi1aueM Ta BUKO-
HaBieM 3anoBity (4. 1 ct. 1286 LIK Ykpainu); 10oroBip npo BUKOHAHHS
3aI0BITY, YKJIQACHUH MK CIIaIKOEMIISIMU Ta BUKOHABLIEM 3aI0BITY (4.
2 cr. 1287 LIK Ykpainn) [8, c. 226].

Sk mifcTaBM BUHUKHEHHS BIIHOCHH Yy CIIaJIKOBOMY IIPaBi MOXKYTh
MaTH 3HaYeHHS W 1HII FOpUuANdHi (aKTH, HAIPHUKIIA], HaKa3 HOTapiy-
ca Ipo MPU3HAYCHHS BUKOHABL 3a110BiTy. YacTo y criakoBoMy IpaBi
WIETHCS MPO TOETHAHHS KUTHKOX IOPUANYHUX (DaKTiB, SKi Y CYKyII-
HOCTI yTBOPIOIOTHh CKJIATHUM IOPUINYHUN CKiaf (HampwKIaz, Bif-
KPUTTS CITAJIIIUHH, HASIBHICTh 3aITOBITY, IPUUHATTS CHAIIIMHY 32 3a-
noBiToM). CriaJIkyBaHHsI HA OCHOBI FOPUAMYHOTO CKIIAY, K BiJI3HAYA€E
10. O. 3aika, BUCTyIIa€ XapaKTEPHOI PUCOIO CIIAJKOBOTO Mpasa [3, c.
200]. Sxmo y3araisHUTH, TO 32 IOPUAMYHUMHA (PaKTaMH, Ha MiACTaBi
SIKMX 3I1HCHIOETHCS BCTYI y CIaIKOBI IPaBOBIAHOCHHH, 1X YUaCHHKIB
MOXKHA MOTUINTH Ha THX, IIO: BCTYMAIOTh Yy CIIAAKOBE MPaBOBIIHO-
IICHHS Ha TiCTaBl 3aKOHY; 3aIlOBITY, Bi/IMOBH BiJ| CIIQIIIUHH, JOTO-
BODY, pillIeHHs Cyy, HaKa3y HOTapiyca Ta iHIIUX IOPUANIHUX (HaKTiB
9H 1X CYKyITHOCTI.

MonenroBaHHS K IICTaB IOAUTY YYACHHKIB CITAIKOBHX TIpa-
BOBIIHOCHH 3a KPHUTEpPieEM iX CyO’€KTUBHUX TpaB Ta IOPUIAMIHUX
000B’S13KIB Ma€ Ba)KJIMBE 3HAYECHHS B YaCTHHI JeTaiizamii iX [UBLIb-
HO-TIPABOBOT'0 CTaTyCy Ta BHOOPY aJ€KBaTHHX CIOCOOIB 3aXHUCTy iX
npas Ta iHTepeciB. Tak, CKaKiMO, pO3yMiHHS TOTO, SIKa 3K CYKYITHICTb
MpaB HAJICKUTh CIIAJKOEMIIO Y BiJKA300/IPEIKyBaYy OOYMOBIIIOE
BUOIp BIMOBIAHUX CIIOCOOIB 3aXMCTY iX MOPYLICHOTO IMpaBa Ta iH-
Tepecy. 3BUYaiHO, 110 B paMKax I[i€i cTaTTi MU HE CTABUMO 3a METY
3OIMCHUTH OeTalbHY XapaKTepPUCTUKY MpaB Ta 000B’A3KIB THX UM iH-
IIMX YYaCHUKIB CITaJKOBUX MPABOBIIHOCHH, a BOAYaeMO 3a JOIIThHE
HABECTH 3arajibHy KIacu]ikalliro 3a KpUTepieM HAsSBHOCTI CyKYITHOC-
Ti MpaB Ta 000B’A3KIB MO0 CTIAIIINHT; OKPEMHUX TTPaB Ta 000B’SI3KiB,
IO MEePeXOAATh B MPOLEC CHAaJKOBOIO MPABOHACTYIHULTBA Ta THUX
YJacCHHKIB, SIKi HEe HaOyBarOTh KOAHHUX IPaB B IMPOIIECi CITaIKyBaH-
HA. 32 OKPECIICHUM KPUTEPIEM YIACHHUKIB CTIAJKOBUX ITPABOBITHOCHH
MOXHA IOAIJIUTH HA:

a) YYaCHUKHU, SIKi HAJUIAIOTBCSA YCi€I0 CYKYITHICTIO TpaB Ta
000B’5I3KiB, 110 MEPEXOATH B OPSIKY CIIaAKOBOTO PABOHACTYITHHUII-

TBa — cnaakoeMili (ct. 1222 1K Ykpainn);
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0) yJacHHKH, SIKi HAAUISIOTECS OKPEMUMH NpaBaMH Ta 000B’s13-
KaMH, 10 MEePEXOAsTh B MPOIEC] CIIaJKyBaHHS — B1JIKa300/epKyBadi
(4. 2 ct. 1237 K VYkpaian), 0ocoOu Ha KOPHUCTh SIKUX 371HCHEHO TT0-
ximaneHds (4. 2 cr. 1240 LK Ykpainn), KpeauTopu criaakoaaBiis (CT.
1231 LK Vkpaian);

B) YUACHHKH, SIKi HE MaIOTh KOJHHUX MPaB MIOJ0 CIAIKOBOTO Maii-
Ha, IPOTE HAAUISIOTHCS 000B’I3KaMHU L1010 HOTO OXOPOHU CHPHUSTHHI
y peaizaliii npaB CHaJKOEMI[IB CHAAIIMHA Ta O()OPMIICHHS CIaJIKO-
BHX ITpaB — BUKOHABIII 3aTI0BITY, HOTapiyCH, OLliHIOBadi MaifHa, CB1IKH
TOLIO.

BaxxnuBum, Ha Hamry QyMKy, KpuTepiem kiacuikamii ydacHu-
KiB CHaJKOBUX NMPaBOBIJHOCHH BUCTYNAaTHME KPUTEPIH METH BCTYITy
y CHaakoBe MpaBoBigHomeHHs. OKpecieHuil KpuTepiii meperyky-
€TBCS 13 KAaTeropicto iHTepecy, SKUH MepecliyeTbesi y CIagKOBOMY
mpaBi #oro ydacHuKamu. Karteropis iHTepecy y IHUBUIBHOMY, B TOMY
YUCITI CTTaIKOBOMY TIPaBi, Y BITUN3HIHIN ITUBITICTHII TPYHTOBHO PO3-
pobnena 1. B. BeHequKTOBOIO, SIKa BBa)kae, 110 CIAIKOBI IHTEPECH €
PI3HOBHIOM MOITY IHTEPECiB IPUBATHOTO MpaBa 3a IHCTUTYL[IOHAJIb-
HOIO MPHHAIEKHICTIO, & caM iHTepPeC € MepelyMOBOI0 BUHUKHEHHS,
PO3BHUTKY Ta MPUIIMHEHHS Cy0’eKTUBHOTO Tipama [9, c. 184; c. 221].
CamMe HasBHICTH IHTEpECy y CIIaJKOBOMY IpaBi BUCTyMA€ Iepemy-
MOBOK) BHHUKHEHHS CIIaJKOBOTO IPABOBIAHOILCHHS Ta BHU3HAUYae€
METy BCTyIly B OCTaHHE. 3 ODJISAY Ha 3a3HAauyeHE, 3a METOIO BCTYILY
y CIaJKOBE MPABOBITHOMICHHS HOro y4acHUKIB MOYKHA TOIUIATH Ha:
a) yYaCHHUKH, 10 BCTYMAaIOTh 3 METOIO peaizallii HaJeKHOi iM yciei
CYKYITHOCTI Cy0’€KTUBHHX MPaB Ta IOPUIUIHUX 000B’SI3KIB (OKPEMHUX
paB 9u 000B’SI3KiB) MO/I0 MaiHA CIIAKOJABIIST — CITATKOEMITI; BigKa-
3001ep)KyBadi, 0COOH, HAa KOPUCTH SKUX 3MIMCHEHO MOKJIAJCHHS, O0)
YYaCHHKH, II0 BCTYNAIOTh 3 METOI0 OXOPOHH CIIaJKOBOIO MaiiHa Ta
onTuMmizauii npoueaypu oQOpMICHHS CHAaJKOBUX IpaB — HOTapiyc,
BHKOHaBeIlb 3amoBiTy Ta iHmi. Knacudikamis y4yacHUKIB CHaIKOBUX
MIPaBOBIIHOCHH 32 METOIO BCTYITy TAKOX JIO3BOJIMTH UiTKiIlIe OKpec-
JUTH X IMBUIBHO-TIPABOBHI CTaTyC B YaCTHHI CIPSIMOBAHOCTI Iiit
MO0 CMaJIKOBOTO MaiiHa.

MozetoBaHHsI TaKO1 MTiCTABU MOALTY YYAaCHUKIB CHIAIKOBUX ITpa-
BOBIIHOCHH SIK MOMEHT iX BCTYIly y HUX ITOB’I3aHUH 13 HEOOX1IHICTIO
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I'masay I.1.

KOHKpETH3alii BHHUKHEHHS Y HUX Cy0’€KTUBHUX MPAB Ta FOPUANIHUX

000B’5I3KiB, 1110 BUIUIMBAIOTH i3 METH y4acTi B HbOMY. BpaxoByroun,

10 CMIAJKOBE BiJHOIICHHS BUHHUKAE 13 cMepTIO (i3uuHoi ocodu craj-

KOZAABLIS Ta BIIKPUTTSIM Y 3B’A3KY 3 UM CHAIIINHN, TA IPUTHHIETHCS

yepe3 o(OpPMIICHHS CIIAJKOBHUX IPaB LUISIXOM BHJadi CBIAOLTBA PO

[IPaBO Ha CHAJIIMHY, YYaCHUKH JAHOTO IIPABOBIIHOLICHHS BCTyIIa-

I0Th Y HBOTO CaMe IIPOTATOM OKPECJIEHOI'0 YaCOBOTO IIPOMIXKKY, B Me-

JKax SKOTO ¥ BimOYBA€THCS TUHAMIKA CTIAJIKOBOTO TIPABOBITHOIICHHS.

BinmToBxyrouuch Bil HABEAEHOTO, 32 KPUTEPIEM MOMEHTY BCTYIY Y

CIaJIKOBE MPABOBIHOIICHHS HOTO YYaCHUKIB MOXKHA TTOJIIIUTH Ha: a)

Ti, IO BCTYNAIOTh Y CMAJIKOBE MPABOBIIHOMICHHSI 3 MOMEHTY BIJIKPUT-

TS CIAIIUHK; O) Ti, IO BCTYMAIOTh Y CMAJKOBE MPABOBIIHOLICHHS Yy

Oy/Ib-SIKMi MOMEHT — TICJISI BITKPUTTS CIaJIIIIMHU 0 MOMEHTY 11 IpH-

WHATTS; B) Ti, 10 BCTYNAIOTh Y CIIA/IKOBE MPAaBOBIAHOIICHHS 3 MOMEH-

Ty IPUAHATTS CHAAIIMHY — 0 MOMEHTY OpOpMIICHHS Y riepeadayeHo-

MY 3aKOHOJIABCTBOM MOPSJKY CIIaJKOBUX IpaB.

[lizcymoByt0UH, CIIii HATOJIOCUTH, 10 B CyYaCHHUX YMOBAX PO3-
BHUTKY CIIQJKOBOTO TIpaBa mpHu (opMyBaHHI KpUTEpiiB Kiacudikamii
YYaCHUKIB CITAIKOBUX IPaBOBITHOCHH B OCHOBY iX CHCTeMaTH3amil
ciig Opaty Ti 13 HUX, AKi € e()eKTHBHUMH HA NUIAXY JeTali3arliil mu-
BIJIHO-IIPABOBOTO CTAHOBHMIIA TOTO YH 1HIIOTO YYACHUKA CHAJIKOBUX
MIPaBOBITHOCHH, 1110 B KIHIICBOMY PE3yJIbTaTi CTaHEe 3allOPYKOI0 BHOO-
PY aJIeKBaTHUX LMBLIBHO-IIPABOBHUX CIIOCOOIB 3aXUCTY IX MOPYILIEHO-
ro cy0’eKTHBHOTO IpaBa Ta iHTEpeCy. 3 Mi€0 METOK HaMU 3arporio-
HOBAHO IOJI1JT YYaCHUKIB CMIaJIKOBUX MPABOBITHOCHH 32 IOPUINIHUMH
(haxTamu, METOIO Ta MOMEHTOM BCTYITY y CIIaIKOBE IPABOBITHOLICHHSI,
a TaKOX 3a CYKYITHICTIO TIpaB Ta 000B’sI3KiB, 1110 iM HanexaTb. Came
111 KpUTEPii B CBOTH CYKYITHOCTI TO3BOJATH C(HOPMYBATH IIUBLITICTUYHE
YABJICHHS IIPO CYTHICTh YYAaCHHKIB CIIaJJKOBUX IIPABOBIIHOCHH Ta CTa-
HYTh 3alIOPYKOO BIOCKOHAJICHHS 3aKOHOJABCTBA Yy 3a3Ha4YeHii cdepi
BIJHOCHH.
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I'naBau L. I. Teoperuuni nutanus kiacudikauii yyacHuKiB cnajKoBUX Mpa-

BOBIIHOCHH
HaykoBa cTarTs IpHCBsiYeHa TEOPETHYHUM IIpoOiIeMaM KpUTepiiB kiacudika-

1ii YYaCHUKIB CIaJIKOBHX TPABOBIAHOCHH. ABTOP CTAaTTi MPOIMOHYE KIaCHU(iKyBaTh

y‘-IaCHI/IKiB CITaAKOBUX HpaBOBiﬂHOCI/IH 3a OPUAUIHUMHA (I)aKTaMI/I, MCTOKO Ta MOMCH-

TOM BCTYIY y CIaJKOBE MPABOBIIHONICHHS, CYKYITHICTIO MPaB Ta 000B’s3KiB, IO 1M

Hanekarb. HaBeneHi kputepii knacugikamii craHyTh OCHOBOIO JeTaii3amii X mpas
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TopOnsiepkmii B.S.

Ta 000B’sA3KIB Ta 3aMOPYKO0 BIOCKOHAICHHS JOKTPUHAIBHOTO BU3HAYCHHSI TOHSTTS
«y4YaCHUK CIIaJIKOBUX MPABOBIIHOCHHY.

KorrouoBi ci1oBa: criaikoBi IpaBoBiJHOCHHH; YYaCHUKH CIaJIKOBUX MTPABOBIIHO-
CHH; KpUTepii Ki1acudikaii CriaKoBHX MPaBOBITHOCKH; CIAJKOEMII].

I'naBau U. U. Teopernyeckne BoNpochl KJIaccu(PUKaMH YIACTHUKOB Ha-
CJIEICTBEHHBIX MPABOOTHOLIEHHI

HayuHast cTaThsi MOCBAICHA TEOPETHYCCKUM TIPOOIEMaM KPUTEPHEB KitacCH(H-
KaIlM{ YYaCTHUKOB HACJIEJCTBEHHBIX MMPABOOTHOLIEHUH. ABTOpP CTAThH IMpPEIaraetT
KJIacCU(UIMPOBATh YYACTHUKOB HACIEICTBEHHBIX MPABOOTHOIIEHHH MO IOpUaNYe-
CKHM (haKTaMm, [eTbI0 i MOMEHTOM BCTYIUICHHS B HAC/ICJCTBEHHOE MIPABOOTHOIICHHE,
COBOKYITHOCTBIO MpaB M 00S3aHHOCTEH, KOTOpbIe UM IMPHHAIeKAT. [IpUBeACHHbBIC
KPUTEPUH KIACCU(UKALMK CTaHyT OCHOBOHM JIETAlM3allMid HX TpaB U OOsI3aHHOC-
TeH, a TAKXKE 3aJI0TOM COBEPIICHCTBOBAHMUSI JOKTPHHAIIBHOTO OIPEICICHHUSI OHSATUS
«y4YaCTHUK HACJEICTBEHHBIX MTPABOOTHOLIEHHI .

KioueBble €J10Ba: HACICACTBEHHbBIC MPABOOTHOLICHHUS, YYaCTHUKU HACIE/-
CTBEHHBIX [TPABOOTHOLIEHUH; KPUTEPUH KITACCU(PUKAIIMN HACIEACTBEHHBIX IPABOOT-
HOIIECHHUH; HACIIEHUKH.

Glavach I. I. Theoretical Questions of Classification of Participants of
Hereditary Relations

The scientific article deals with theoretical problems of search of criteria for
the classification hereditary relations participants. The author offers to classify
participants of hereditary relations by juridical facts, purpose and moment of entry
into hereditary relations, set of rights and obligations. Given classification criteria will
be the basis for the detail of their rights and obligations. Also it will be the guarantee
of improvement of doctrinal definition of «participant of hereditary relations”.

Keywords: hereditary relations; participants of hereditary relations; the
classification criteria of hereditary relations; heirs.

FopbnaHcbkuu B. 4.

®OPMYBAHHA 3AKOHOOABCTBA INPO
3AXUCT NPAB CIMNMOXWUBAYIB Y CDPEPI
nocnyr

VJIK 347.4

IMocTranoBka mpo6aemu. [locmimKyoun Oyab-sSKe SBHINE CyC-
MJTBHOTO JKUTTS, HAYKH, TOINO, JUIA OUTBII TTUOMHHOTO PO3yMIHHS
CYTi JOCHI/PKYBaHOTO MUTAHHS HAyKOBIFO CIIiJ MPHUIIIUTH AOCTaT-
HBOI YBaru iCTOpU4HOMY MeTony. bepyuu 3a OCHOBY BKa3aHHU METOJI
JIOCITI/PKEHHS, BPaXOBYIOUH aKTyaJIbHICTh IIUTAHHS Ta MPOOJIEMATHKY
3aXUCTy TpaB CHOXKHUBAYIB y chepi MOCIYT, BBAKAEMO 3a HEOOXiIHE
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