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3AKOHHUX IHTEPECIB 3ACYOAXEHOIO B
KPUMIHAJTIbHOMY NMPOBAOXEHHI

VJIK 343.13

VY npaBoBill JepkaBi JFOAUHA, 11 KUTTS, 3/0POB’S, 4eCTb, TiJ-
HICTh, HEJIOTOPKAHICTh 1 Oe3IeKa € HAMBHUINOK COILIAJLHOK I[iHHI-
CTIO. 3a0€3IMeUCHHSI 3aXUCTY IIUX COIMIAIBHUX I[IHHOCTEH € OCHOBHOIO
METOIO FOPUIUTHOI HAyKH 1 TpakTuku. [Ipuiiaarrs 13 kBitas 2012 p.
KpuminanpHOro npouecyaibHOro KOAEKCY YKpaiHu CTajo OAHI€lo i3
BaxmBUX mofid juis Yipainu. Ynaauit KIIK Ykpainu 3HauHO Bif-
PI3HSETHCS Bi CTAIMX YSBICHb MPO KPUMIHATBHHUN MPOLIEC 3arajioM.
BiH MICTHUTB psii TONIOKEHB, CIPSIMOBAHMX Ha 3a0e3leueHHs IpaB
JIIOIMHY 1 TpOMa/ITHUHA B KPUMIHAJIHHOMY MTPOBAKEHHI, peati3aliro
JEeMOKPAaTUYHMX 3acaj, BIOCKOHAJICHHS Ta PO3LIMPEHHS MEX CyHo-
BOTO KOHTPOJIIO 33 JOTPUMAHHSM IIPaB JIFOIAUHH, CTBOPEHHS TaKOTO
MOPSIZIKY CYZIOBOTO PO3IIISAY, SIKUH 3a0e31edye MOKIIUBICTD IPHHHST-
TS CyZIOM 3aKOHHOTO, OOIPYHTOBAHOT'O Ta CIIPABEAJIUBOrO pillieHHS. Y
3B’s3KY 3 IIIM HaOyBa€ MEBHOI aKTyaJ IbHOCTI MUTaHHsI PO 3aKpilIeHi
KIIK Ykpainu mpouecyanbHi TapaHTii 3aXHCTy MpaB Ta OXOPOHIOBA-
HHX 3aKOHOM 1HTEpEeCiB YJYaCHUKIB KPUMIHAIBHOTO TIPOBAKSHHS, 30-
KpeMa, 3aCyIKeHHUX.

[Ipobnemu rapaHTiii 3aXUCTy MpaB Ta 3aKOHHUX 1IHTEPECiB 0COOU
B KPUMIHAJbHOMY CYJOYMHCTBI JOCII/PKEHO B TpaIlsiX TaKUX BUAAT-
Hux HaykoBuiB: M. JI. Sky0Oa, I1. A. Jlynuncekoi, O. B. IlInorakis-
cekoi, C. B. Cniuabko, B. @. [Toropinka, B. B. I'onosuenka, FO.O. I'yp-
mwxi, M. 1. Ciporo, B. B. Monnosana, P. C. Kamnasers, I1. C. Enpkinga.
[Ipore, 3 npuiiHsATTIM KpHMiHaJIBHOTO NMPOLECYaILHOTO KOACKCY
VYkpainu 1OCiIKeHHs [IbOTO MUTAHHS 3HOBY aKTyasli3y€eTbhCsl.

MeTo10 wi€il cTarTi € AOCHIIKEHHSI TapaHTIi 3aXHCTy MpaB Ta
OXOPOHIOBAaHHX 3aKOHOM 1HTEPECiB YYaCHHUKIB KPUMIiHAIBHOTO ITPOBa-
JDKEHHS, a caMe, 3acy/DKeHHX B KPUMIHAJILHOMY TPOBaKEHHI.
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st Toro, 1100 po3noyaTy AOCHIPKEHHS TapaHTiil 3aXUCTy MpaB
1 cCBOOOJI yYaCHUKIB KPUMIHAIBHOTO TIPOBAKEHHS, TpeOa BUHAYNTH
MIOHSTTS «IIPOLECyaTbHI TapaHTii».

CrioBO «rapaHTish TMOXOAUTH BiT (PpaHITy3bKOTO «garantiey, sike
O3Ha4yae MopykKa, yMOBa, sika mo-HeOynb 3abe3neuye [1, c. 144; 2, c.
481; 3, c. 113].

Busnauaroun nonstTs rapanrii, B. M. KopaykoB nncas: «Bce Te,
IO TI€I0 YW IHIIOK MIPOIO CIPHSIE JOCATHEHHIO MEBHHX PE3yJIbTa-
TiB 200 3a0e3redye MEeBHUA CTaH, MOXKe OyTH PO3IIHECHE SK TapaH-
Tis BIMTOBITHOI TisSUTFHOCTI a00 CTaHy, TOMY IO CIIPHSE TisSITLHOCTI,
3axMIIa€e CTaH, TOOTO rapaHTye iX. 3arajbHe HOHATTS rapaHTii yacTo
JIOBOJIi YMOBHE 1, SIKILIO TaK MO>KHA BHCJIOBUTHCS, PyXJIUBE, OCKITBKH
Te, 110 B OAHOMY BHMAJIKy BUCTYIA€ TapaHTI€lO, B iHIIOMY BUIAIKY
HE € Takow» [4, c. 59].

3aranpHUMHU (OpPMAaMHU TapaHTid, poronomeHnx Korncrutytiero
VYkpainu, BU3HAYAIOTh:

a) TOJIITUKO-TIPABOBUH PEKUM, Y SKOMY pPeai3yloThCs OCHOBHI
mpaBa, cBOOOM 1 000B’SI3KM JIFOIMHM 1 TPOMAITHUHA,;

0) MarepialibHiI JKepesia — CKOHOMIYHI, TOJITHYHI Ta COLlialb-
HO-MOpalibHi (3arajbHi) rapaHTii; B) FOpUANYHI TapaHTii [5, c. 57].

Jlo cucremu rapaHTiil BXOAATh TaKOK Taki rapaHTii, sSIK CyCIIiJTb-
HO-TIOJITHYHI, COIliaJbHO- €KOHOMIUHI (MaTepialibHi), iCOIOTIvHi,
opuanyHi (1paBoBi) [6, ¢. 50].

Y BenukoMy TiiyMauHOMY CIIOBHUKY Cy4acHOT yKpaiHCHKOI MOBH
IOPUIINYHI TapaHTii BU3HAYAIOTHCS SIK 3aKOHOABYO 3aKpiIuIeH] 3ac00H
OXOpPOHHM TIpaB i CBOOOJ IpOMaJisiH, CIIOCOOM IX peasisallii, a TaKoK
3ac00M OXOPOHHM MPABOMOPSAKY, IHTEPECIB CYCIIBCTBA 1 JepxKaBH [7,
c. 173].

[lig ropuauaarMEU TapaHTissMu, ucaB A. B. MurkeBud, «ciif
PO3yMiTH 3ac00M OXOPOHH TNpaB IPOMAASH Bif OyAb-SKUX 3a31XaHb»
[8,c.29].

Ha nymxy M. C. CtporoBuya, IopuIn4Hi rapaHTii — 11e Ti BCTa-
HOBJICH] 3aKOHOM Ta HOpMaMH TpaBa 3aco0M 1 CIOCOOH, IKUMH 0XOPO-
HSIOThCA Ta 3aXUILAIOTHCS [IPaBa POMa/IsiH, IPUIMHAIOTHCS Ta yCyBa-
FOThCS TIOpYIIIeHi mpasa [9, c. 180-181].
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CyuacHi ykpainceki BueHi-nipouecyaricta B. B. Mongosan, P. C.
Kamagelp po3yMitoTh i1 POIECyaaTbHUMH FApaHTISIMU YCTaHOBJICHI
3aKOHOM HOPMHU, SKi 3a0€3MeUyIOTh 3MIHCHCHHS 3aBIaHb TPaBOCYIII
Ha/laHHSIM BCIM y4aCHUKaM IPOLECyaIbHUX IPaB Ta IOKJIAAAHHIM Ha
JiepKaBHI opraHd 00OB’SI3KIB 13 3a0e3NeUeHHs peajizallii IuX IpaB
[10].

I1. A. JlynuHChKa i MpouecyalbHIMU TapaHTisIMH PO3yMi€ Ha-
sIBHI B HOPMax TpaBa MpaBoOBi 3acO0H, 10 3a0€3MEUYIOTh YCiM Y0’ €K-
TaM KpUMIHAIBHO-TIPOLIECYaNTbHOT NisITFHOCTI MOXKIIMBICTh BUKOHYBA-
TH 3000B’sI3aHHS Ta BUKOPHUCTOBYBATH HaMaHi mpasa [11].

OTxe, MOHATTS TapaHTii OXOIUIIOE BCIO CYKYITHICTh 00’ €KTUBHHUX
Ta Cy0’€KTHBHUX YMHHHKIB, CIPAMOBAaHUX Ha peaizalilo IpaB Ta
cBO0O/I, Ha YCYHEHHS MOXKJIMBHX MEPELIKO] iX MOBHOTO ab0 HaJexk-
HOTO 3I1MCHEHHS.

Sk OCHOBHI BUIIU TapaHTI MOXXEMO BUIUINTH:

— TMporiecyaabHi HOPMH, 3aKpITICHI y HUX TpaBa Ta 000B’SI3KH
YYaCHHKIB KPUMiHAJILHOTO IPOBA/DKEHHSL. ['apaHTii IpaB Ta 3aKOHHUX
iHTEepeciB 0ci0, sIKi BCTYMalOTh B KPUMiHAJIBHO-TIPOLIECYabHI Mpa-
BOBIIHOCHHU 3 OpraHaMu, IO 3A1MCHIOIOTH MPOBAKEHHS Y CIIpaBi,
peai3yroThCsl 3aKOHOM IIUISXOM HAJIUICHHS O0COOM CYO’€KTHBHUMH
MpaBaMy Ta CTBOPEHHSM YMOB, MOKJIUBOCTEH JUIS iX 3IiHCHEHHS B
KOHKPETHHUX MPOIECYyaTbHUX CUTYaIisX. Kpim Toro, B KpuMiHaIbEHO-
My CYIOYMHCTBI OJHI Cy0’€KTHBHI IIpaBa BUCTYIAIOTh TapaHTI€IO 1H-
LIHX;

— 3acaJM TPOBAKCHHS, SIKI 3aKpiMJICHI B MPaBOBHX HOPMax.
Bu3HaueHHsS MPHUHIUIIB CYIOYMHCTBA, IO 3aKpiIUIeHI B MPaBOBUX
HOpMax cepejl OCHOBHUX TapaHTiii KPUMIHAIBHOTO MPOLIECY, € TAaKOXK
IILJTKOM BUTIPaBIaHUM, OCKIJTEKH, OyIy4YH 0CHOBHUMH TIPABOBHMH i1ie-
SIMU, BUX1HUMH I10JIO)KEHHSIMU, CaM€ BOHU B KOHKPETHHUX CUTYalifax
BHCTYIAIOTh FapaHTiSIMHU [IPaB Ta 3aKOHHMX iHTepeciB ocodu. [Ipote
3a3HaYMMO, 110 JKOZICH MPHHIUI KPUMiHAIBHOTO MPOLECY, IKUM BaXk-
JINBUM BiH OW He OyB, B3SITUH OKPEMO BiJl IHIIMX, HE Ja€ aJIeKBaTHO-
TO YSIBJIICHHSI TIPO TE UM 1HIIE CYAOYMHCTBO. TOMY CJIiJl TOBOPHUTH TIPO
CUCTEMY TIPUHITUIIIB (3acaa) KpUMIHAJIEHOTO CYIOUYNHCTBA, 110 3aKpi-
ieHi y magi 2 HoBoro KIIK Vkpainu;
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— KpUMiHaNbHO-TIpolecyaibHa Gopma. BaxknuBoro npouecyanb-
HOIO T'apaHTIED MOCTAE TAKOXK KPUMIHAIBHO-IIpOleCyaibHa Gopma,
7] KO0 PO3YMIETHCA «CYKYITHICTh MPOIECYaTbHUX YMOB TPOBa-
JUKCHHSI TIIOI0 KPUMIHAJIBLHOT CIPAaBH 3arajioM 1 KOXKHOI CITiadoi abo
cymoBoi mii» [12].

KpuminanpHo-niponecyagbHa hopMa periaMeHTy€e HaJeKHUM Mo-
PSIOK AiSTTBHOCTI OpPraHiB OCYOBOTO CIIIZICTBA, TPOKYPOpPa, CYAy Ta
THIINX YYaCHUKIB KPUMIHAJIBHOTO MTPOBAKEHHSI, 3a]Ty4eHUX JI0 MIPO-
1IeCy; BOHA 3aBXK/M TIOBUHHA OYTH BPEryJIbOBaHA KPUMiHAIBHO-TIPO-
IecyanbHIM 3aKoHOAaBcTBOM. [IporecyanpHa popma 3abe3neuye He-
00XiTHI YMOBH III0JI0 BCTAHOBIIEHHS ICTHHU, BUPIIIIEHHS BCiX 3aBIaHb
MPaBOCY/is, HAWMOBHINIOTO 3IiMCHEHHS MpaB 1 3aKOHHHUX 1HTEpeciB
ocoou.

PesynbratoM mopyieHHsT KpUMiHAIBHO-TIPOLIECyanbHOI GopMu
€ BU3HAHHS MpOIeCyaabHUX Jii HE3aKOHHUMH 1 CKaCyBaHHS MpOIe-
CyalTbHUX PINIeHb Y KPUMIHAIBHOMY TIPOBADKCHI. Y CYIOBIH Tpak-
THUI CKJIaBCS IMiJXiJ, 32 IKUM HE Oy/Jb-sIKE IMOPYIIEHHS BUMOT KPH-
MiHAJIFHOTO MPOLECYaIbHOTO 3aKOHY (BiINOBIIHO — 1 pOLIeCyanbHOT
¢dbopmn), a JuIIe ICTOTHE, CIPUYMHSE CKACYBaHHS MPOLECYaTbHOTO
pilleHHS:

— NIANBHICTh yYaCHHUKIB KPUMIHAJIHHOTO CYAOYMHCTBA. 3apaxy-
BaHHS JI0 OCHOBHHX TapaHTIH KPUMIHAJIHLHOTO TPOIECY MiSITHHOCTI
YY9aCHUKIB KPUMIHAJIBHOTO CYIOYMHCTBA 37A€THCS TaKOXK BEIbMH
0OyMOBIJICHMM, OCKIIBKHM TaKi MpoLecyalbHI TapaHTii, sSIK HOPMH i
MIPUHIMII, JTULIE CBOIM iICHYBaHHSAM HE 3MOXKYTh 3a0€3CUUTH Peallb-
He 3/11liCHeHHs TIpaB 1 cB000A 0COOM B KPUMiHAJILHOMY CYIOYHHCTBI.
3miiiCHeHHS Tl 9ac CYIOYMHCTBA 3a0€3MCUeHHS MpaB 1 3aKOHHUX 1H-
TepeCiB 0COOM 3aJICKUTH Bill MPOIECYaTbHOI MisUTBHOCTI 3aXMCHHUKA
(amBoxkara), ciiggoro, mpokypopa i cymy. ['apaHTii KpuMiHAIEHOTO
rporiecy 6e3mocepeIHbO OB’ A3aHi 3 isSUTbHICTIO OPTraHiB KpUMiHAb-
HOTO IMEPECTilyBaHHs 3 PO3KPUTTS 3JI0YMHIB, BUKPUTTSI BUHHHX Yy iX
BUMHEHHI 0CI0, MPUTATHEHHS 1X /10 KPUMIHAJIBHOI BIIMOBIAAILHOCTI,
CyIy JUIsl BA3HAHHSI 0COOM BUHHOIO y BUMHEHHI 3JI0YMHY Ta NPU3HA-
4eHHI oMy mokapaHHs. J[o TOTo K y KpUMIiHAIBHOMY IPOIIECi 0XO-
POHa TIpaB 3aBXK/IM PO3TIIAJAETHCSA B ACIIEKTI BCTAHOBJICHUX 3aKOHOM
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(hopM AiSTBHOCTI OpTaHiB BHYTPIIIHIX CIIPaB MIO0 rapaHTyBaHHS pe-
amizanii uux mnpas [13];

— CHCTEMY TMepeBipKH OOIPYHTOBAHOCTI MPHUHATHUX pPIlIEHb.
OCKUTbKY KPpUMIHATBHUHN TIPOIIEC, SIK 1 1HIIMA BUI JIFOACHKOI TisTh-
HOCTI, HE € JIOCKOHAJIMM i, B IPHHIIUIII, TOTTYCKA€E MOXKITUBICTH TIOMH-
JIOK, SIK BaroMa IpoliecyajbHa rapaHTis 3aKOHOAABLEM IepeadaueHa
He3aJeXHa CUCTeMa MepeBipKH (KOHTPOJIIO) 3aKOHHOCTI i 00TpyHTO-
BaHOCTI JIGSKUX PIillIeHb, 10 MPUIMAIOThCS B MEKaX KPUMIHAIBHOTO
CYIOYHHCTBA.

Ha xoxHil cTafii KpUMiHAIEHOTO TIPOIECy BCEOITHO 3’SICOBY-
I0Th, Y HE OyJIO JIOIYIIEHO TOPYIICHHS IIpaB Ta iHTEPECiB 0COOM Ha
TIONEpe/IHIX CTaisX Mpolecy. Ii eleMeHTaMu CTaloTh BU3HAYEHI KpH-
MiHaJIbHO-TIPOLIECYATbHUM 3aKOHOM MOXKJIMBOCTI HIONO OCKAp KEHHS
Oy/Ib-IKOT He3aKOHHOT a00 HEOOTPYHTOBAHOT JIii CJIITY0r0, IPOKYpOpa
SIK y T103aCy/IOBOMY, TaK 1 B CyJIOBOMY TOPSIJIKY.

VY 11bOMy acneKkTi BayKIMBUM € HAroJOLICHHsS HAa HasIBHOCTI B Ha-
LIOHAJIBHOMY KPUMIiHAJIBHOMY IIPOLIECI CUCTEMH KOHTPOJIIO 32 3aKOH-
HICTIO Ta OOIPYHTOBAHICTIO CYIOBHX PillleHb, 10 OXOIUTIOE K MOX-
JIUBICTh aMENSIiIHHOTO Ta KacallilHOTO TEepPEerIsy CYIOBUX PilllcHb
TOIILO, TAK 1 CUCTEMY CYJIOBOT'O KOHTPOJIIO 32 3aKOHHICTIO i O0IPYHTO-
BaHICTIO OKPEMUX PIllIeHb Cy/y, @ TAKOXK MPOIIeCyalbHUX il OpTaHiB
JIOCYIOBOTO CIIACTBA, TIPOKYypOpa i Cymy, IO 3MIHCHIOETHCS B MEXKaxX
KPUMiHAJIBHOTO IPOBAIKEHHS:

— CHCTEMY 3axoliB 3a0e3leueHHs KPUMiHAIBHOTO MPOBAIKECH-
H$l, TpoLeCcyalibHi CaHKIii. Y mpaBoBiil epkKaBi iCHYIOTh OOMEKEHHS
MpaB 0COOMCTOCTI, IO JUKTYIOTHCS MyONiYHUME iHTepecamu. Bimo-
MO, IO 3aXOJIU MPOIECYaTbHOTO IPUMYCY MOXKYTh 3aCTOCOBYBATHCH
SIK JUTSI BUSIBIICHHS Ta 30MpaHHS J0Ka3iB, TaK i IS 3aI100irTaHHs YXU-
JISHHIO ITiJJ03PIOBAHOTO, OOBHHYBAa4E€HOTO BiJ| CIiJCTBA i Cymy, 3a-
Oe3nedeHHst HOro HaJje:KHOI NoBeniHKU. [IpoTe 3acToCyBaHHS TaKUX
3axX0[IiB YMOKJIMBIIOETHCA JIUIIIE HA TI/ICTaBaxX Ta B OPSIIKY, BU3HAUeE-
HOMY 3aKOHOM. BHKOpHCTaHHS CHCTEMH 3aXOAiB 3a0€3MeUeHHS KpH-
MIHAJBHOTO MPOBA/KEHHS Ta MPOIECYaIbHUX CaHKIIN, 0e3 CyMHIBY,
CIIpHSIE OXOPOHi Cy0’ €KTHBHHX TIpaB Ta iHTepeciB ocodu [14];

— mpouecyaipHi cTpoku. IlpouecyanbHi CTPOKHM BCTaHOBIIIO-
IOTBCSI 32aKOHOM caMe B iHTepecax LIBHIIOrO 3a0e3MeUeHHs paB Ta
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000B’5I3KIB YYaCHHUKIB KPHUMIiHAIBHOTO MpOBaKeHHs. KpuminaibHe
MPOBAKEHHSI, PEIJIaAMEHTOBAaHE 3aKOHOM Yy BCIX MOTO CYTTEBHUX MO-
MEHTax, He MO)KHA BiJIJaTH CTOCOBHO Yacy MOTO 3MIMCHEHHS Ha PO3-
CyI TIOCAZOBHX Ta MPHUBATHHUX 0Ci0, siKi OepyTh Y HHOMY y4acTh, B
pe3yibTaTi 4oro 3iMCHeHHS 0araTh0X KpUMiHAIBHO-TIPOIECYaTbHUX
il 3aJIe)KUTh BiJl BCTAHOBJIIGHUX 3aKOHOM CTPOKiB. HaBiTh Tomi, Kou
Hosuii KIIK Vkpainu He BCTaHOBIIOE KOHKPETHHUX CTPOKIB AJISI MPO-
BEJICHHSI TUX YM IHIIMX Jili, BiH BUMarae iX MpOBEIEHHS y PO3yMHI
cTpoku [15, c. 67].

[lin xkpUMiHATBHO-TIPOIIECYATPHUME TapaHTIIMA PO3YyMIIOTh Ti
3aco0H, 110 BCTAHOBJECHI KPUMIHAJIBHO-IIPOLECYaTbHUMU HOPMaMH
JUIsl 3A1MCHEHHS 3aBAaHb KPUMIHAIBHOTO CYJIOYMHCTBA, HAacaMIIEPEa
3axXHCTY MPaB 1 3aKOHHUX 1HTEpEeCiB 0Ci0, IO MPUTITAIOThCS O KPH-
MIHAJIbHOI BiAmoBiganpHOCTI [16, . 21].

B. M. Tpoumenko BBaxkae, o KpIMiHAILHO-IPOIECYalIbHI Ta-
paHTIi € CKJIaIOBOIO YaCTHHOIO TIPABOBOTO CTATyCy OCOOH, OCKLIBKH
JIMILE 3a JOIOMOTOI0 CHCTEMH TapaHTi MOXKHa peasizyBaTH IpaBa,
cBOOOU ¥ 000B’SI3KM JFOUHY Ta TPOMaJTHIHA. BoHM MokiMKaHi 3a-
Oe3meuyBaTH, TapaHTyBaTH HOpMaJbHE, TOOTO BCTAHOBJICHE 3aKOHOM,
(YHKI[IOHYBaHHS TOTO YH 1HIIOTO CYCIIJIBHOTO 1 IPABOBOTO 1HCTHUTY-
Ty [17, c. 20].

KpuminansHO-TIporiecyanbHi TapaHTii BU3HAYAIOTE SIK CTICIiaTb-
Hi MpaBoBi 3aco0u, M0 3a0e3MeuyIOTh pealtizaiito IpaB Ta 3aKOHHUX
1HTEpECIB YYaCHUKIB KPUMIHAIBHOTO MPOBAKEHHS, a TaKOX BHKO-
HaHHS HUMH CBOiX 00OB’SI3KiB.

Omxe, Ui TOCSTHEHHS 1ijIel Ta Oe3/J0raHHOTrO0 BUPILICHHS 3a-
BJIaHb KPUMIHAJIBHOTO TIpoIecy HeoOXinHI e(eKTUBHI 3aX0au Ta 3a-
cobu ix 3abe3meueHHs. Pob TakMX METOMIB MTOKJIATAETHCS HA TICBHY
CUCTEeMY TapaHTiii, AKi CIpsSIMOBaHi, 3 OJHOTO OOKY, Ha JOCSTHEHHS
Linel Ta iHTepeciB NpaBOCyAs, a 3 1HIIOTO — HA OXOPOHY Ta 3aXUCT
MpaB Ta 3aKOHHUX 1HTEpECiB 0COOM y KPUMiHATBHOMY MTPOBaKECHHI.

3ynuHUMOCS OUTBII JieTalbHIille Ha PO3MIIsiIl FapaHTiid 3aXUCTy
IpaB 1 3aKOHHUX 1HTEPECIB 3aCy/KEHHUX.

Tax, omgHi€ero 3 popm MpaBOBHUX TapaHTIi TpaB 1 CBOOOI 3acymxe-
HUX, 10 NOTpedye po3mIsLy, € TapaHTil 3aXUCTy X NpaB, BUOKPEM-
JICHHSI SIKMX 3yMOBIIIOETHCSI HEOOX1IHICTIO TIOHOBJICHHS TOPYILICHUX

153

NALVLOXUAOMNAVHINHdIFIE



SBIPHUKHAYKOBUXCTATEHN

Kynpuak JI.C.

npaB. Jlo OCHOBHHX €JlEeMEHTIB i€l (OpMH rapaHTid 3acyIKEHUX
MOYKHA BiTHECTH TaKi: MPaBO 3aCy/IKCHUX Ha CYIOBHI 3aXHCT, IPABO
Ha MPaBOBY JOTIOMOTY, JI€BUI MEXaHi3M COIaIbHO-TIPABOBOTO 3aXU-
CTy IUX TIpaB CYIOM Ha HaIliOHAJTHLHOMY Ta MIKHAPOTHOMY DPiBHSX,
3MIACHEHHS KOHTPOJIO ( MI>KHAPOIHOTO, BiJOMYOT0, MPOKYPOPCHKO-
ro, TPOMAJICBKOT0) 3a JAOTPHUMAaHHIM IPaB 3aCyKEHUX MiJ 4ac BU-
KOHAHHS TOKapaHb, (PYHKIIOHYBaHHS 1HCTUTYTY YIOBHOBA)KEHOTO
BepxosHoi Pagu Ykpainu 3 nipas JIFOJUHMU.

B cr. 55 Koncrutynii Ykpainu 3a3HaqaeThCs, M0 TpaBa i cBOOo-
TV JIIONMHY 1 TPOMaJTHIHA 3aXHUINAIOTRCS cyZoM. KokeH Mae mpaBo
3BEpPTATUCS 32 3aXHCTOM CBOIX IpaB A0 YMOBHOBaXEHOTO BepxoBHOI
Panu Ykpainu 3 npaB JronuHu.

KoskeH Mae mpaBo miciisi BAKOPUCTaHHsI BCIX HalliOHAJIBHUX 3aC0-
01B MPaBOBOTO 3aXMCTY 3BEPTATUCS 32 3aXMCTOM CBOIX TIpaB i CBOOOI
JI0 BIAMOBITHUX MIKHAPOJHUX OpraHi3aIii, WIeHOM a00 yIaCHUKOM
AKUX € Ykpaina. TakuM 4uHOM, TIpaBO HA CYNOBHH 3aXHCT € SKiCHO
BHIIOI0 FOPUIUYHOIO TapaHTI€0 MpaB i CBOOOJ JIOMUHH 1 TpOMaIsi-
HUHA.

OpraHoM CyJOBOTO 3aXHCTy Ha MKHApPOTHOMY piBHI BHUCTYIa€e
€BpONEHCHKHIA CyII 3 TIPAB JIOMWHU, SIKUH PO3IAIAE CIIPABH, TIOB’sI-
3aHi 3 MOPYIICHHSAM IpaBa 0coOu He OyTH MiIIaHUM HEITIOACHKOMY
a00 TakoMY, IO MPUHUXKYE T1AHICTH, TOBOHKCHHIO TTi/1 YaC TPUMaHHS
ITiJ] BapTor0. B mepiry uepry MoBa iijie Tpo mepeHaceneHicTh Kamep,
HEHAJIS)KH] CaHITapHO-TIrl€HIYHI YMOBH, HEHAJaHHS aJIeKBaTHOI Me-
JUYHOI IOTIOMOTH, HEHaJIe)KHE TOBOKEHHS 3 OOKY IepCcoHaIy.

3 MeTOI0 MiJBHIIEHHS e()EKTUBHOCTI 3aXUCTy TpaB 1 3aKOHHHX
IHTepeciB 3aCyIKEHNX MIEBHOI yBaru 3acIyrOBY€E MPOIIO3HUILiSi CTOCOB-
HO CTBOPEHHS HU3KH CHEIliaJbHUX MEHITCHIIAPHUX CYIIB B CHCTEMI
CYIIiB 3arajibHOI FOPUCAMKIIII K MEHITEHI[IapHUX IMajaT a0 OKPeMHX
CHeIiali30oBaHNX CY/IiB, HA/IIJICHUX BiIMOBIIHOI KOMIETEHIIIEIO.

e ogHMM 3ac000M 3aXHCTy MpaB JIOAUHU € IHCTHTYT OMOYA-
cmeHa. B Ykpaiui 3anpoBa/pKeHO HalllOHAJIbHHUN MTPEBEHTUBHUN Me-
XaHi3M, SKUH 3ailcHIoEThCsA Y (popmaTi «OMOyaCMeH+» MUISIXOM MO-
HITOPWHTOBHUX BI3WUTIB IO MiICIh IMO30aBICHHS BOJI IpaIliBHUKaMH
Cekperapiaty YMOBHOBa)XEHOTO 3 TpaB JIIOIWHU Ta TPOMAJICHKHX
akTuBicTiB. KopecnionaeHis, Ky 3acymKeHi aIpecyioTh YIIOBHOBa-
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skeHoMy BepxoBHoi Panu VkpaiHnu 3 npas JIFOAUHU Ta HOTO NPEACTaB-
nukam, €CILJI, a Tako IHIIMM BiIMOBIAHUM OpraHaM MiKHApPOJIHUX
Opraizariif, 4ieHoM a00 y4aCHUKOM SKHX € YKpaiHa, yITOBHOBaXKe-
HUM 0co0aM TaKuX MiKHAPOTHUX OpraHi3ailiid, Cyay, MTpOKypOpOBi
ab0 OTPUMYIOTH BiJl HUX, TeEperIsay He MIATae i mpoTaroM 100u
HA/ICWJIAETHCS 32 HAJISKHICTIO 200 BPYUa€eThCs 3aCyIPKEHUM B KOHBEP-
Ti[18].

[To3uTHBHIM 3pYLICHHSM B HAIIPsIMi TapaHTyBaHHS IIPaB 1 cBOO0
3acyKeHUX Ha ChOTOHI € po3rsin BepxoBHoro Panoro Ykpainu Huz-
KH 3aKOHOIIPOEKTIB CTOCOBHO PO3LIMPEHHS MPaB 3aCyIKEHUX /10 1103~
0aBJICHHS BOJIi, 30KpeMa: 3aKpiIUICHHS MpaBa BUTPAYaTH Ha MOKYIKY
MPONYKTIB XapyyBaHHA, OAATY, B3YTTs, OUTM3HU Ta MPEAMETIB Mep-
101 HeoOXiIHOCTI rpoii, 3apo0eHi y BUNpaBHil KOJOHI1, OTpUMaHi
3 mepeKiiaay, 3a paxyHoK IIEHCIT Ta IHIIOIro JI0X01y, 0e3 0OMeXeHHS
X KITBKOCTI; BPETYIOBAHHA MUTAaHHS MEHCIHHOTO 3a0e3neueHHs 3a-
CYIDKEHUX 110 1mo30aBieHHs Bodi[19]; BmoCcKkoHaIeHHS rapaHTiil mpaB
3aCyKeHHUX Ha BiIOyBaHHs MOKapaHHs 32 MiCLIEM IIPO>KUBAHHS 110 3a-
CY[LKEHHsI 00 MicLsl MPOKUBAHHS POINYiB; OOMEKEHHSI KOMITETeHIIi
MEHITEHIIapHOT CITy’)KOM B MHUTAHHAX MEPEBEICHHS 3aCyIKCHUX [0
iHmmx ycranos[20].

OTxe, MpaBOBi rapaHTii MpaB 3aCyKEHNX — 1€ TPABOBI 3aCaH,
HOPMH, iHCTUTYTH Ta IOPUINYIHI MEXaHI3MH B Taly3i TTOBOKCHHS 13
3aCyKEHUMH, 10 3a0e3IedyIoTh 1 3aXUIIAI0Th iX TpaBa, CBOOOAH i
3aKOHHI IHTEPECH 1 OXOIUTIOIOTHCSI TAKUMH (OpPMaMH, SIK rapaHTii pea-
JIi3anii Ta OXOpOHU (3aXUCTY) MpaB i CBOOO/ 3aCy/PKEHUX.

Cucrema npaBoBux (TIpolleCyalbHUX) TapaHTiid MpaB 3acyJiKe-
HUX € IMIUPOKUM, OararorpaHHUM YTBOPEHHSIM, 110 3a0e3reuye, 3 o/1-
HOTO OOKY, TIpaBa, CBOOOIM 1 3aKOHHI 1HTEpECH 3acyKEeHUX, a 3 iH-
II0TO — 3aKOHHUH (popMaT TisSUTBHOCTI OpraHiB Ta yCTAaHOB BUKOHAHHS
MOKapaHb.

Cucrema rapaHTiil 3acy/DKCHHX HE B TOBHIH Mipi BiAMOBijae
MIXKHapOJIHUM CTaHAapTaM i MoTpedye MOJaNbIIOT0 BIOCKOHAICHHS.
[TocTynoBa imMmiemMeHTanis 3acaja i HOpM MIKHapOJHUX CTaHAPTIB
CTaHe rapaHTi€ro JOTPUMAHHS [IPAB 3aCyIKCHHUX, 3aKOHHOCTI, TyMaH-
HOCTI y TIPaBO3aCTOCOBHIH JisSUTBHOCTI.
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Kyabuak JI.C. Lllono nuTanHst po3yMiHHsI pouecyaJbHUX rapanTii npas i
3aKOHHHX iHTepeciB 3aCyI’KeHOI0 B KPMMiHAJIBHOMY NPOBa/’KeHHI

VY crarTi po3mIAAAETHCS MOHSTTS rapaHTii mpas, cBOOOJ 1 3aKOHHHX IHTEpe-
C1B 3aCy/PDKCHUX, 3’5{COBy€TBCﬂ X POJIb 1 3HAYEHHSI B MEXaHi3Mi IIpaBoOBOI'o CTarycy
3aCyKEHUX. AHAI3YIOThCS HasBHI B HAyKOBIH JiTeparypi Kiacuikarlii npaBoBUX
rapaHTiil paB 3acymKeHHX. JJoCIiKyoThCs pakTopH Ta yMOBH IIPABOBHX TapaHTIH
npaB 3aCyUKCHUX. HaﬂaGTLCH OI_IiHKa JCAKHUX SaKOHOHpOGKTiB 1oa0 rapaHTyBaHHs
paB 3aCY/DKEHHUX.

Kurouosi ciioBa: rtapaHTii paB i cBOOO/ 3aCyIKEHUX, MPABOBI TapaHTii, KJia-
cudikaris rapanTii paB i cB0OOJ, MEXaHI3M rapaHTyBaHHs, KPUMiHaJIbHE MTPOLECY-
abHe MpaBo.

Kyapuak JI.C. K Bonpocy noHuMaHus npoueccyajbHbIX FapaHTHIi NPaB U
3aKOHHBIX HHTEPECOB OCYKJACHHOI'O B YIOJIOBHOM CYJIOIIPOU3BOICTBE
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ITotsax B.I.

B crarbe paccMaTpUBACTCs MOHSATHE TapaHTHH IPaB, CBOOOI M 3aKOHHBIX WH-
TEpecoB OCYkKICHHBIX. OnpeensieTcss UX polib U 3HAYCHHE B MEXaHHW3ME MPaBOBO-
r0 CTaryca OCYXKICHHBIX. AHAIU3UPYIOTCS CYLIECTBYIONIME B HAyYHOH JUTEpaType
KJTaCCHU(DUKAIMH TPAaBOBBIX TAPAHTHIT MIPAB OCY)KACHHBIX, HCCICAYIOTCS (HaKTOPhI 1
YCJIOBHSI TPABOBBIX TAPAHTHIA MIPaB OCYkKICHHBIX. JlaeTCs OlleHKa HEKOTOPHIM HOBBIM
3aKOHOIPOCKTAM OTHOCHTEIIBHO rapaHTHPOBAHMUS [IPAB OCYKICHHBIX.

KiiroueBble ¢J10Ba: rapaHTHH TIPaB U CBOOO/ OCY)K/ICHHBIX, IPABOBBIC rapaH-
THH, KIacCU(UKALUsg — TapaHTHil IpaB U CBOOOJ, MEXaHH3M rapaHTHPOBaHHs, YIo-
JIOBHOE IMPOLECCYaTBHOE MPaBO.

Kulchak L.S. To the question of understanding of legal guarantees of rights
and legitimate interests of prisoners in criminal procedural law

In the article a concept of guarantees of rights, freedoms and legitimate interests
of prisoners is examined, their role and meaning in the mechanism of legal status
of prisoners and determined. In the work existing in scientific literature legal
classifications of guarantees of prisoners rights are analyzed, factors and conditions of
legal guarantees of prisoners rights are investigated. An author is given an evaluating
to some new drafts concerning the guaranteeing of criminal procedural law.

Keywords: guarantees of rights and freedoms of prisoners, legal guarantees,
classification of guarantees of rights and freedoms, mechanism of guaranteeing,
criminal procedural law.
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KOHLUENUIA OBEHAIIBHOIO
NMPUMUPEHHA AK MEXAHI3M
KPUMIHAJIbHO-NMPABOBOIO
3ABE3MNEYEHHA OXOPOHU YIoau
(AoroBory) NPO NPUMUPEHHA: CTAH |
WNAXU BOOCOHANEHHA

VJIK 343.13

AKTyaJIbHiCTh cTaTTi O0OyMOBJIIEHa THM, IO TpoTsrom 2016-
2017 pokiB crioctepiraerscst aktuBHa miarpuMka FOHICED pedop-
MyBaHHS BIPOBaJKEHHS 1HHOBAI[IHHUX MEXaHI3MIB y KpHUMiHaJIbHE
[paBo 1 KpUMIHAJIBHUHN MpOIIEC, SIKi COPSMOBaHI Ha BUPILICHHS KPH-
MiHAJILHO-TIPABOBUX KOH(QIIKTIB 32 y4acTIO HEMOBHOIITHIX Ta KpH-
MIHAJIBHO-TIPABOBOTO 3a0€3IEUCHHS OXOPOHU YTOf (IOTOBOPIB) MPO
MIPUMHUPEHHS. 30KpeMa, MOKHA BUIUTATH pO3pOOKyY 1 00roBopeHHS: 1)
MeXaHi3My 3aCTOCYBaHHS IPOrpaM BiTHOBHOT'O IIPABOCYIAS y KpUMi-
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