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Statement of the problem. Due to rapid social development,
contractual obligations that arise in relation to restricted turnover
objects have recently become widespread in practice. Despite this,
the specifics of the procedure for concluding, changing or terminating
such transactions have not been clearly defined at the legislative level.
In addition, the peculiarities of the contractual alienation or transfer
of objects restricted in turnover have remained poorly studied by the
scientific community.

Purpose. The purpose of this scientific article has been to
characterize contracts as the basis for the emergence of rights and
obligations regarding restricted turnover objects in civil trade and to
find out the specifics of their conclusion.

Analysis of recent researches and publications. Some issues
related to the contractual involvement of restricted turnover objects in
civil trade were the subject of research by such scientists as I. Spasybo-
Fatieieva, K. Zubenko, V. Skrypnyk, O. Lisnycha and others.

Statement of Basic Materials. The importance of a civil legal
contract as one of the main regulators of private law relations is
difficult to overestimate. Thanks to the possibility to enter into
contracts fixed at the legislative level, subjects of civil law are able not
only to establish, change or terminate their civil rights and obligations,
but also to involve in civil trade various objects of civil law, including
those that have been limited in turnover.

The national legislator allows the use of contractual constructions
of various kinds to ensure the turnover of objects of civil rights. This
has been directly indicated by the content of Art. 178 of the Civil Code
of Ukraine. Its systematic analysis has proved that objects restricted
in turnover can be alienated, that is, they can be transferred from the
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ownership of one person to another with the help of contracts of sale,
donation, exchange, etc.

In addition, this article of the Civil Code of Ukraine established
the ability of objects restricted in turnover to pass from one person
to another otherwise [1]. Some scientists emphasized that the law-
making technique used in the formation of the norm of Part 1 of Art.
178 of the Civil Code of Ukraine in combination with the absence of
a legal definition of the meaning of the words «to move ... otherwise»
created a false impression that things restricted in turnover can not
be freely transferred between participants of legal relations on the
basis of property rights, but can be freely transferred on the basis of
derived property rights. At the same time, it was emphasized the need
to consider civil turnover in a broad and narrow sense. In the first case,
it refers to the change of owner, the transfer of ownership and the facts
of the occurrence, transfer, change and termination of derivative real
rights to the relevant objects of legal relations. In the second case, we
only mean changing the owner of the object of legal relations [2, p.
117-118].

In our opinion, the wording «to transfer ... in another way» used
in the analyzed norm indicates nothing more than the availability
of subjects of civil legal relations with the option to enter into other
types of contracts, the transfer of the object under which is not
associated with the loss of the right of ownership by one subject and
the emergence of such a right by another. If the relevant wording had
not been applicable for this purpose, then it was not clear for what
purposes the legislator had used it at all.

Civil law contracts that are concluded regarding limited negotiable
objects are characterized by certain features that are associated with
the narrowing of the scope of one of the main principles of civil law —
freedom of contract.

Thus, according to the general rule established by the Part 1 of
the Art. 627 of the Civil Code of Ukraine, the parties are free to enter
into a contract, choose a counterparty, and determine the terms of the
contract. However, if the subject of the contractual obligation is a
restricted turnover object, they must take into account the special legal
regime established by the legislator for this type of civil rights object.
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The latter is a set of specific rules on the procedure for acquisition,
use, alienation and transfer of the objects under study, which, when
applied, may limit freedom of contract. The imperativeness of the
specified rules is unquestionable.

When concluding a contract, its parties can’t ignore the law’s
requirement that certain objects of civil rights can be in civil trade only
with a special permit. Under this condition, the subject composition
of contractual obligations is limited to holders of state-sanctioned
permits (licenses), which significantly narrows the possibility of free
choice of a counterparty.

The corresponding requirement can apply equally to both the
person who proposes to enter into a contract and the person who
accepts the offer. For example, a contract for the purchase and sale of
weapons may be concluded only between a seller who has received a
permit to sell weapons from the police and a buyer who is the owner
of a permit to purchase them.

Permits issued by the state, in the vast majority of cases, have a
validity period during which the object of civil rights will be allowed
to be in turnover. In particular, permits for the purchase of explosive
materials are granted for a period of up to 6 months [3]. Expiry of the
permit deprives the person of the right to take any legally significant
actions regarding the corresponding object of civil rights.

The parties must also take into account the requirement of the
Art. 178 of the Civil Code of Ukraine, which states that some objects
of civil rights can belong only to certain participants in the turnover.
In particular, the Art. 77 of the Land Code of Ukraine provides for the
exclusive ownership of defence lands by the state [4].

Thus, the possibility of contractual alienation by the state of lands
with the specified purpose into private or communal ownership is
excluded.

At first glance, it seems that the established restriction makes
it impossible to conclude contracts for the sale of limited turnover
objects. Instead, the methods of involving them in civil turnover
include, in particular, contracts of use.

At the same time, we are convinced that the corresponding
statement is not an axiom and can be disproved. These are, for example,
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contracts for the purchase and sale of agricultural plots of land. The
circulation of such lands is limited, since they can be acquired only by
those subjects, the list of which is defined in the Art. 130 of the Land
Code of Ukraine [4], and their contractual transfer to ownership by
foreigners is excluded.

Taking into account the cancellation of the moratorium, the
alienation of agricultural land plots is possible under a sales contract,
if the parties to it are citizens of Ukraine.

The impact of restrictions on the turnover of the investigated
objects introduced by the legislator on the possibility of the parties to
choose a contractual structure that will regulate their legal relations
is quite significant. Speaking in this context, let’s recall human
donor organs, which, as V. Skrypnyk rightly points out [5, p. 67] and
O. Lisnycha [6, p. 174], should be considered objects of civil rights,
a specific independent subject of civil legal contracts, limited in civil
turnover.

Acts of an international nature quite unambiguously resolve the
issue of commercial turnover of human organs. The Declaration on
Transplantation of Human Organs, adopted at the 39th World Medical
Assembly in Madrid (Spain) in October 1987, has condemned the sale
and purchase of human organs for transplantation [7].

Also, the resolution of the World Health Assembly WHA 63.22
«Transplantation of human organs and tissues» dated 05.21.2010,
adopted at the 63rd session of the WHO, approved the updated WHO
Guidelines for transplantation of human cells, tissues and organs.
One of the main tasks of this resolution is to prevent harm caused
for the purpose of receiving financial or other similar benefits when
conducting operations with parts of the human body, including organ
trafficking and transplant tourism [8].

As for domestic legislation, the current version of the Law
of Ukraine «On the Application of Transplantation of Anatomical
Materials to Human» also established a ban on concluding or offering
to conclude contracts involving the purchase and sale of human
anatomical materials [9], although very recently this law allowed the
possibility of exchanging human anatomical materials through their
purchase and sale within the framework of international cooperation.
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Taking into account the moral and ethical side of the issue, we
consider the existence of a ban on receiving material benefits from
the trade in human organs to be fully justified. In this situation, the
restriction of the principle of freedom of contract is the result of the
legislator’s observance of the balance between public and private
interests, which is a positive example of the implementation of the
social function by the state.

It should be taken into account that the above prohibition does
not mean the complete deprivation of the participants of private law
relations of the possibility of contractual involvement of human organs
in civil turnover. It is worth agreeing with the opinion of I. Spasybo-
Fatieieva, who noted that removed human organs as objects of law
can be used in one way or another (for transplantation and for other
medical purposes). Along with this, they can be subject to scientific
developments, which indicates their application in the field of
intellectual property [10, p. 15].

Conclusions. Summarizing, we note that the contract is one of
the main legal means of attracting restricted turnover objects of civil
rights to trade. The legislator envisages the possibility of subjects of
obligation law to use various types of contracts to settle legal relations
that arise in relation to restricted objects.

The influence of the studied objects on the principle of freedom
of contract can’t be denied. It manifests itself in limiting the range
of subjects of contractual obligations, the terms of existence of
contractual relations, the possibility of choosing the type of contract
that will mediate the mutual rights and obligations of the parties, etc.

In general, the topic of contractual obligations arising from
limited turnover objects requires more attention from the scientific
community and requires further development.
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Shliakhovska I. M. The contract as the ground for the emergence of rights
and obligations regarding restricted turnover objects in civil trade

Contractual obligations that arise in relation to restricted turnover objects have
recently become widespread in practice, which is due to rapid social development.
Despite this, the specifics of the procedure for concluding, changing or terminating
such transactions have not been clearly defined at the legislative level. In addition, the
peculiarities of the contractual alienation or transfer of objects restricted in turnover
have remained poorly studied by the scientific community.

The importance of a civil legal contract as one of the main regulators of private law
relations is difficult to overestimate. Thanks to the possibility to enter into contracts
fixed at the legislative level, subjects of civil law are able not only to establish, change
or terminate their civil rights and obligations, but also to involve in civil trade various
objects of civil law, including those that have been limited in turnover.
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The national legislator allows the use of contractual constructions of various
kinds to ensure the turnover of objects of civil rights. This has been directly indicated
by the content of Art. 178 of the Civil Code of Ukraine. Its systematic analysis
has proved that objects restricted in turnover can be alienated, that is, they can be
transferred from the ownership of one person to another with the help of contracts of
sale, donation, exchange, etc.

The contract is one of the main legal means of attracting restricted turnover
objects of civil rights to trade. The legislator envisages the possibility of subjects
of obligation law to use various types of contracts to settle legal relations that arise
in relation to restricted objects. The influence of the studied objects on the principle
of freedom of contract can’t be denied. It manifests itself in limiting the range of
subjects of contractual obligations, the terms of existence of contractual relations, the
possibility of choosing the type of contract that will mediate the mutual rights and
obligations of the parties, etc.

Key words: contract, object, restricted turnover object, obligations, thing,
property, alienation.

IInsxoBcbka 1. M. JloroBip sik migcraBa BUHUKHEHHs IPaB Ta 000B’A3KiB
10/10 00MeskeHO 000POTO3JaTHUX 00’ €KTIB Yy HMBiILHOMY 000pOTi

JloroBipHi 3000B’si3aHHsI, SIKi BHHUKAIOTH OO OOMEXKEHO O00OpPOTO3MATHHUX
00’€ekTiB HaOyBarOTh BCE OLTBIIOrO MOMIMPEHHS HA MPAKTHILL, 110 00YMOBIICHO IIIBH/I-
KHM CYyCIIJIbHUM pO3BUTKOM. He 3Bakarouu Ha Iie, Ha 3aKOHOJ[aBYOMY PiBHI UiTKO HE
BH3HAYCHO OCOOIMBOCTEH MOPSAKY YKIAJACHHS, 3MiHH YK PO3IPBAaHHS TAKHX IIPaBO-
yuHiB. KpiM 11500, 0COOIMBOCTI JOrOBIPHOTO BiA4yKeHHs a00 mepenadi 00’€KTiB,
00MeXeHHX B 000pOTi 3aJIHIIAI0THCS MaJIOIOCIIiPKEHUMH HayKOBOIO CIUTBHOTOIO.

3HaueHHsI [IMBIJILHO-IIPABOBOTO JIOTOBOPY, SIK OJIHOTO 13 OCHOBHUX PEryIsTOpIB
MPUBATHOIIPABOBUX BiIHOCHH BaKKO MEPEOIHUTH. 3aBJsKH 3aKpilUICHiil Ha 3aKo-
HOZIaBYOMY DiBHI MOXJIMBOCTI yKJIaJaTH JOTOBOPH, CyO’€KTH NMBIIBHOTO IIpaBa
3/7aTHI HE JIMIIC BCTAHOBJIIOBATH, 3MIHIOBATH YW TIPUIIMHATH CBOI [IUBLIbHI MPaBH Ta
000B’s13KH, ane i 3aTydyarH J0 IHUBLUIFHOTO 000pOTY pi3HOMaHITHI 00’ €KTH LIMBLIBHO-
TO IpaBa, B TOMY YHCII ¥ Ti, siKi oOMexeHi y 000pOoTi.

HarioHabHUI 3aKOHO/ABEIb JOMYCKA€ BUKOPUCTAHHS JIOTOBIPHHX KOHCTPYK-
i pizHOTO posy /UIs 3a0e3neueH st 000pOTO3AaTHOCTI 00’ €KTIB IIMBLIEHUX 1paB. Ha
1e Ge3mocepeanbo BKasye 3micT cT. 178 LlusinbHoro kogexcy Yipainu. Ii cuctemunuit
aHaJi3 3acBimuye, Mo 00’€KTH, OOMEXEHI B 00pPOTI MOXYTh BiI4y>KYBaTUCs, TOOTO
MEPEXOANTH 13 BIIACHOCTI OJHIET 0COOM JI0 IHIIOT 3a JOIIOMOTOI0 JIOTOBOPIB KYIIiB-
J-NIPOAAXKY, TapyBaHHs, MiHH Ta IHIIHX.

JloroBip € OfHMM i3 OCHOBHHX IIPaBOBHX 3aC00iB 3aJyueHHS 0OMeKeHO 000-
poOTO31aTHUX O0’€KTIB IMBIIBHUX MpaB 0 000poTy. 3aKOHOAABEIb TMependadae
MOJKITHBICTh Cy0’€KTiB 3000B’sI3aIbHOTO MpaBa MOCIYrOBYBATHCS PI3HHUMH BHIAMH
JIOTOBOPIB 3a/JIs yPEry/IOBaHHS TPABOBITHOCHH, SIKi BUHHKAIOTh 1010 OOMEKEHHX
y 06opoTi 00’ €exTiB. Brumi 1ociipKyBaHux 00’ €KTiB Ha MPUHIIUIT CBOOOIH JOTOBOPY
HEMOXJIMBO 3anepednTH. BiH mposiBisieThest y 0OMeXeHHi Kona cy0’€KTiB JOTOBIpHO-
ro 3000B’s13aHHsI, CTPOKIB ICHYBaHHS JOTOBIPHHUX ITPABOBIHOCHH, MOXKJIMBOCTI 00H-
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party BUJI JIOTOBOPY, IO ONOCEPEIKOBYBaTHME B3a€MHI TpaBa Ta 000B’sI3KU CTOPIH
TOLIO.

KurouoBi csioBa: 10roBip, 00’ €KT, 00MEKEHO 000pOTO3AaTHHI 00’ €KT, 3000B -
3aHHSI, Piy, BIACHICTh, BiTUyKCHHSI.




