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Nechitaylo T.O., Lutz V. V. The concept of civil legal personality and its
elements

Legal personality is one of the fundamental categories of rights. In the theory of
law Legal personality is understood as the ability of a person to act as a subject of
rights and duties.

This article is devoted to research of the concept, nature, components and features
of the legal personality of a civil - legal category. It is examined the theoretical and
practical approaches to the concept of law. It is determined that in the general theory
of law category of ‘ legal personality ‘ is approaches in several ways.

According to, the first way of the concept of « legal personality « and « person
of lawy are identical. Supporters of the second direction include the legal personality
rights and obligations that are identify on the merits of the legal status of a person.

Supporters of the third direction recognize that the content of legal personality
include capacity and capability and delectability.

The author has determined that the most clearl definition of the legal personality
is when considering it as a combination of capacity, capability and delectability.

So, legal personality can be defined as the ability of individuals to be the subject
of the (participant) civil relations, that is the bearer of rights and obligations
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00 NMUTAHHA NMPO AN®DY3HI NMPABA
CMNOXUBAYA

VK 347.45

LuBUTEHMIA KOIEKC YKpaiHu mepembadae, Mo KoKHA 0coba mae
MPaBO Ha 3aXHCT CBOTO IUBLILHOTO MpaBa y pasi HOro mopymnieHHs,
HEBU3HAHHS a00 OCMIOPIOBAHHSI, @ TAKOXK 3aXUCT CBOTO 1HTEpECY, SIKHI
HE CYyNepeyuTh 3arajibHUM 3acajiaM [MBUILHOTO 3aKOHOAABCTBA. [H-
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Jlo nuTarHA 1Ipo AUY3Hi MpaBa CoXKHBaYa

LIMMH CJIOBaMH, JEpKaBa TapaHTye 3aXHUCT UUBUIBHUX MPaB Ta iHTe-
peciB, a 3aKOHOJIABEIb ONEPYE TAKMMU TEPMIHAMH, K «Cy0 €KTUBHE
MIpaBO» 1 «IHTEPECH.

Cepen mpallh BITIYM3HSIHUX 1 3apyOiKHUX YUECHUX, SIKI OKPECITIO-
BaJI OKpeMi MPOoOJIeMH 3aXHUCTY MPaB CIOKUBAYiB, 3aCIyTOBYIOTh Ha
yBary poootu I. Anbny, . BenenikroBoi, A. ['punsika, M. I'yaumu, O.
H3zepu, 1. Kanzadaposoi, M. Kanmnemnerri, P. Konarpaune, H. Ky3n-
enoBoi, B. Jlyus, P. Maiinanuka, O. [Tucemennoi, P. Credanuyka, €.
Xapuronosa, O. Uepnsk Ta iHmux. [IpoTe, He3BaXkatoun Ha TPYHTOB-
Hi TOCITIIPKEHHS HAyKOBIIIB, 11032 YBAro0 3aJUIIAE€THCS OKpEMI TTpaBa
CTIIO)KMBAYiB.

Meroro 1i€i cTarTi € JOCTiIKEHHS MpaB CIIOKHMBAdYiB, 30KpeMa
OKpEMHX TIPaB CHOKHUBAYiB, 1X YIOCKOHAJIEHHS Ta 3aXHCT.

Cy0’€eKTUBHE IIMBLIBHE TPABO — 1€ Mipa JI03BOJICHOT MOBEIIHKH
y9acHUKA [IUBUIBHUX MTPABOBITHOCHH. 3MICTOM Cy0’€KTHBHOTO IIpaBa
€ TOPUIUTHI MOXKITUBOCTI, IO HaJaHi cy0’€KTOBI, SKi B CBOTH CyKyTI-
HOCTI CTAHOBJISITh MOBHOBaXXEHHS [ 1]. YV 1IbOMY KOHTEKCTi 3aCITyTOBY€
Ha yBary nosunis S. [I’ssHOBoi, sika 3a3Hauae, 10 MPaBO Ha 3aXUCT
HE MO)KE BH3HABATUCS OKPEeMHM CyO’ €KTHBHUM mpaBoM. Ha 3axuct
CBOE€T MMO3UIIIT BOHA CTBEPJIKYE, 1110 HAMOLIBII aJCKBATHO XapaKTepH-
3y€ IOPUINYHY MIPUPOIY IIHOTO MpaBa Horo OadeHHs SK CeKyHIAapHOL
TIPaBOMOYHOCTI (TIPH IbOMY CEKYHIapHE MPaBO BOAYAETHCS JIUIIE SIK
IIPaBOMOYHICTb, & HE CYy0 €KTUBHE TIPaBo). [HIIMMHU ci0BaMu, IPaBo-
MOYHICTb, SIK €IEMEHT Ccy0’eKTHBHOTO Tpasa [2, c¢. 168]. Cnix noro-
JUTHUCS 3 HABEJCHUMH MipKyBaHHSIMH, OCKUIBKU Cy0’€KTUBHE TPABO
1Ie TEeBHI MOXKIIMBOCTI Ta Mipa MOBEJIIHKH, KO BOJIOJIE 0co0a 1 siKi
BKJIIOUAIOTh B ceOe Tpialy MOBHOBAKCHD, OJHUM i3 SKUX € TOBHOBA-
JKEHHS Ha 3aXHCT.

3BEpTAIOUNCh JI0 TIOHATTS «IHTEpeC», CIi 3a3HauuTH PimeHHs
Koncturyuiitnoro Cyny Ykpainu y crpaBi 3a KOHCTUTYLIHHHMM IO-
naHHsM 50 HapOJHUX JEnyTaTiB YKpaiHu 1moA0 O(IMiHHOTO TiiyMa-
YCHHsI OKPEMHUX TOJMKEHb 4. 1 cT. 4 [lMBUIBHOTO MpOIECyaIbHOTO
xonekcy Ykpaiam (mami — LIITK Ykpaian) (cipaBa mpo 0XOpOHIOBaHHH
3akoHOM iHTepec) Big 01.12.2004 p. Ne 18-p1/2004, y sitkoMmy BKa3aHoO,
10 cy0’€KTHUBHE MPABO i OB’ sI3aHU 13 HUM 1HTEpecC € J03BosiaMu. [H-
Tepec, HaBiTh MepeOyBarovH ITiJ] OXOPOHOI0 3aKOHY UM paBa, Ha Bij-
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MiHY BiJl cy0’€KTHBHOTO MpaBa, HE Ma€ Takoi MPaBOBOI MOXKIIMBOCTI,
SIK OCTAHHE, OCKUIBKHM HE 3a0e3Me4yeThCs IOPUINYHUM O0OB’SI3KOM
1HII01 CTOPOHU. 3aKOHHHUH 1HTEpeC XapakTepu3ye JIHIIE JCTITUMHE
TIPparHeHHsI CBOTO HOCIS JI0 TOTO, IO HE 3a00POHEHO 3aKOHOM, TOOTO
TLUIBKH HOro Oa)KaHHS, MPit0, IOTAT 10 HBOTO, TOOTO HE IOPUINYHY, &
(hakTH4HY (comianbHy) MOXKIUBICTh. Lle mparHeHHs y Mexax cdepu
IIPaBOBOTO PETYIIFOBAHHS JI0 KOPUCTYBAHHS TKUMOCh KOHKPETHUM Ma-
TepialbHUM a00 HemaTepialbHUM OnaroMm. BinmiHHICTE Takoro Oiara
Bij O7ara, 10 OXOIUTIOETHCS 3MICTOM Cy0’€KTHBHOTO TIpaBa, MOJISATAE
B TOMY, III0 KOPUCTYBaHHs OJ1aroM, Ha ske oco0a Mae MpaBo, BU3Ha4a-
€THCSI MOXKITUBICTIO B paMKaX 3aKOHY, a JI0 SIKOTO Ma€ 3aKOHHUH iHTe-
pec — 6e3 BUMOT NIEBHUX JIiif BiJ] iHITUX 0ci0 a00 YiTKO BCTAHOBICHUX
MexX moBefiHku. OTke, 3aKOHHUH iHTepec BinoOpa)kae MparHeHHS
0co0M J10 peastizailii CBOTO IpaBa 0e3 BUMOTH JIii 1HIIKX OCI0.

I. BenenikroBa 3a3Hauae, MO iHTEpeCy, HA BiIMIHY Bil cy0O’ €k-
THBHOTO TIpaBa, He KOPECIIOHIYE 3yCTPITHII 000B 530K [3, ¢. 153]. V
IbOMY KOHTEKCTI 3aCIIyrOBy€ Ha yBary aymka €. XapHTOHOBA, SKHMA
BKa3ye, 10 IUBUTLHUH IHTEPEC BIAMOBIIHO 10 KOHIEMIIT YKpaiHCHKO-
rO IMBUILHOTO 3aKOHOJABCTBA MOXE OyTH OXapaKTEpU30BaHWM K
MparHeHHs, yCTPEMITIHHS, TOTPEeOH 0COOH, SIKi HEe BU3HAYEH] 3aKOHOM
a00 yro0r0 CTOPiH K IUBUIBHI TIPaBa, ajie CIPSMOBaHI HA BHHUKHCH-
Hs a0 30epexeHHs ocTanHix [4, c. 100].

Crarreto 13 KoHBeHIIiT po 3aXUCT TpaB JIIOJAWHU i OCHOBOIIO-
JIOXKHHUX CBOOOJI TIepe0adeHo, 1110 KOKEH, 4ui Ipasa Ta cBOOOH, BH-
3HaHi B nii KonBeHuii, Oyau mopyuieHi, Mae mpaBo Ha eEeKTUBHUM
3aci0 IOPUANYHOTO 3aXKMCTy B HAI[IOHAIBHOMY OpraHi, HaBiTh SKIIO
TaKe MOPYIICHHs OyI0 BIMHEHE 0C00aMH, SIKi 3iHCHIOBAIN CBO1 0(i-
MiiHI moBHOBaXkeHHS [S5]. Takum unnom, KorseHttis nependagae mpa-
BO 0COOM Ha 3aXHUCT, MPOTE OIMEPyE TAKUMHU TePMIHAMH, SIK «IIpaBa»
Ta «cBOOOIMMY. SIK HACIIOK, MOXHA JIHTH BUCHOBKY, IO «IHTEPECH
MOTJINHAETHCSL BKa3aHUMU TIOHSATTSIMH, aJKe MOXE BHCTYIIATH Tepe-
X1JIHOO JIAHKOIO BiJl «CBOOOMIN» IO «IIpaBay.

3aciyroBye Ha yBary Touka 30py O. UepHsK, sika BBaxae, 110
MpaBO CITOYKMBa4a SK €JIeMEHT WOTO MPaBOBOTO CTATyCy MOXKHA BH-
3HAYHTH SIK 3aKPIIUIEHY 3a CIIOKMBa4YeM i 3a0e31eUeHy MOKIIaJeHHIM
000B’5I3KiB Ha TPETiX 0ci0 Mipy MOXIJIMBOI MOBEIIHKH, CIPSMOBAHY
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Ha BUKOPUCTaHH MEBHUX ONnar Juis 3a0BOJEHHS 0COOMCTUX MOTpPEO,
Oe3rnocepeHbO0 HE MOB’S3aHUX 13 MIANPUEMHUIBKOIO JisUTBHICTIO
ab0 BHKOHAHHAM O0OB’S3KiB HailMaHOTO MpalliBHUKA [6, c. 62—63].
VY cBoto uepry, O. [IncbMeHHA i KaTeTOPI€r0 «IIpaBa CITOKUBATIBY
po3ymie niepeadadeHi 3aKOHOAABCTBOM PO 3aXHUCT MPaB CIIOKUBAYiB
MOXIIUBOCTI, CIIPSIMOBaHI Ha 3aJ{0BOJICHHS OXOPOHIOBAHUX 3aKOHOM
IHTEpEeCiB CHOXHMBAYIB MUISIXOM 3asiBIICHHS BHMOT JI0 3000B’sI3aHUX
oci0 [7, c. 4]. Mu noninsgeMo TOYKY 30py BKa3aHHX aBTOPIB 1 BBa-
YKAEMO 3a JIOIIbHE 3BEPHYTHUCS 10 MIKHAPOIHOTO AOCBiMy y cdepi
3aXHCTY TPaB CIIOKUBAYIB.

3Bepratounch 10 CroXuBUOTO KoZiekey bpasuitii, citi po3nisiHy-
TH CT. 6, sSIKa BU3HAYa€ OKPEMHUMH TpaBaMH CIIOKHMBada TaKi: MMPaBoO
Ha e(peKTUBHE 3ar100iraHHsI 1 BiIIIKO{yBaHHS 1H/IMBIIyalIbHOI, KOJICK-
TUBHOT 200 JTu(y3HOT MarepiajibHOT Ta MOPaJIbHOI IIKOJIU; AOCTYII JI0
IOPUCAUKIIIMHNX 1 aJIMIHICTPaTUBHUX OPraHiB CTOCOBHO 3aro0iraH-
Hs a0 BIAIIKOTYBaHHS 1HAWBIAYaTbHOI, KOJICKTUBHOI a00 mudy3HO1
MaTepiaibHOT Y1 MOPAJBHOI IIKOJH, IO 3a0e3Meuy€eThCsl IPaBOBUM,
aJIMIHICTPAaTUBHUM 1 TEXHIYHHUM 3aXHCTOM CIIOXKHBa4da 3 HHU3bKUM
piBHeM noxoay [8]. Ananmizyroun cT. 6 CoXuBYOTO KOnekcy bpasu-
Jii, CIifi 3BEPHYTH yBary Ha IOJIOKEHHS, B SIKUX POOUTHCS aKIEHT
Ha TIOTIEPE/DKCHHI Ta BiMIIKOAYBAHHI IIKOAU CIIOKuBadaM. llikaBum
Y KOHTEKCTI HAIIOTO IOCTIIKEHHS € TIOJI0KCHHS TIPO 1HAWBIAyaTbHY,
KONIEKTUBHY Ta audy3Hy mikoay. LiTkoM MOXIUBUM € 3all03WYeHHS
3 BOTO KOJIGKCY OKPEMHMX ITOJIOKEHB 13 MOAAJBIINUM BKJIIOYCHHS J10
CTIO’KMBUOTO 3aKOHOJIABCTBA YKpaiHH.

ITamivicekuii nocmigauk [, Anbna B onHIN 13 CBOIX Kiacudika-
LIl TIpaB CIIOYKUBAYiB HAPIiBHI 3 MPaBaMHU CIIOKUBaYiB (B KIACHYHOMY
pO3yMiHHI) BHOUIAE 1mIe ¥ «audy3Hi iIHTEPECH», MO OXOPOHSIIOTHCS
MpolieCyaaTbHIMH HOPMaMH. Y IIbOMY KOHTEKCT1 Ha yBary 3acilyroBy€
KaTeropis «audysHi iHTepecn», sika BigoOpaskae eBHY IPYITy CIIOKH-
BaviB.

denomen «audy3Hul 1HTEpecy MOYnHAe HAOyBaTH FOPUIANIHOT
3HAYUMOCTI 3 70-X pOKiB MHUHYJIOTO CTONITTS, KOJX HOBI BIMUYyTTS H
IHTEpEeCH 3aKpPIMIIINCh Y KOJEKTHBHIN CBimoMocTi. Jleski moka3oBi
TIPUKJIATN 3BY)KYIOTh IIONIMHY 3aXUCTY CIOXKHBAYiB Ta iHBECTOPIB Yy
cdepi LMBIUIBHUX MPaB 1 iX AUCKPUMiHALIIO, 110 HAHOLIBII BiAYyTHO
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MPOSIBIISIETHCS. Y MUTAHHAX OXOPOHHM HABKOJMIIHBOTO CEpPEeIOBHILA,
370pOB’sl, OE3MEKN i SKOCTI MPOAYKII, a TAKOXK 3aXHCTy KOH(]iIeH-
uiiHocti [9, c. 210]. Tak, M. Kanmemnnerrti cBoro wacy (70-Ti poxwu)
3a3HayaB TPO TMIIBUIICHHS PIBHA TOCTYITHOCTI CYIOBOTO 3aXHCTYy
IpaB Ta iHTEpEeCiB, SIKi BUHUKIHU SK OCOOIMBO BaXKJIMBI i 0COOIMBO
BpasJInBi, B Cy4aCHHX 1HIYCTpiaJbHUX CyCINbCTBax. Jlo Takux mpas
Ta IHTEpeCiB, MOCIIJHUK BiJIHOCUTH 30KpeMa, MpaBa Ta IHTEPECH,
IO HaJeXarh CIOKMBauaM, TpaBa Ta IHTEPECH, MIOAO 3aXHCTy Bij
3a0py/IHEHHS HABKOJIMIIHLOTO CEPEIOBHINA, MPaBa Ta IHTEPECH, IO
HaJieXKaTh CIMJIBHOTaM, KaTeropisM 1 HEOpPTaHi30BaHUM TpymaM. AB-
TOp BKazye, 1o 1 audy3Hi iHTepecu HaOynn (yHIaMEeHTaIbHOI BaXk-
JMBOCTI 4epe3 0coOIMBOCTI Cy4acHO! €KOHOMIKH, 10 0a3yeThCsl Ha
KOJIEKTUBHHUX (popMax BUPOOHHIITBA, PO3MOALTY 1 crioxkuBaHHs [ 10, c.
793]. Takum yrHOM, MM 0a4MMO, IO HayKa CIIpOOyBaja BUIUIHTH i3
3aKOHHOTO iHTepecy — nudy3Hui inTepec. Y 1boMy KOHTEKCTI [ Ajb-
T1a 3a3HAYUB, 110 PO3ITUPECHHS KOHIICTIIiT 3aKOHHOTO 1HTEpeCy pOOHThH
HOT0 OUTBIT TPHATHAM, OCKUTBKY 1€ Tiepeadadae cydyacHa JOKTPUHA,
a y BiIHOCHHAX MIX JIFOIBMH LI€ MOXKE BiIKPUTH HOBI NEPCHEKTHBU
JUTSL 3aXHCTY TpaB crioxkuBauis [ 11]. Bapro nmorogutucs 3 TakumMu Mip-
KyBaHHSIMH, /K€ Cy4acHI peaiii BUMaraioTh OUIbII YITKOTO ¥ OJHO-
PIIHOTO IUBUTEHO-TTPABOBOTO PETYIIOBAHHS KOHKPETHHUX CYCHITBHAX
BiTHOCHH.

3acmyroBye Ha yBary MipkyBanHsS M. beiin, ska 3a3Havae, 110
€C nepenbavyae rpynu iHTEPECIB, 110 OXOILTIOIOTH MUTAHHS TaKHX
CYCHIUTBHHX 1HTEPECIB, SIK HABKOJHUILHE CEPEeIOBUIIIE, PIBHICTH 1 MPO-
OJeMHu B rairy3i mpas JIIOJMHU Ta BIUIMBAIOTH HA BHPOOJCHHS €BpO-
nefchKoi momiThKy. Lli Tpymnu iHTepeciB B IIMPOKOMY CEHCI BH3Ha4a-
FOThCSI SIK Audy3Hi iHTepecn [12, c. 6].

Crin 3a3HAaUUTH IO Hi JOKTPHHA, Hi 3aKOHONABCTBO YKpaiHU
He BUALISE Takoi Kareropii, ik «audysHi iHTepecH». Y ICHUXOIOTii
Ja€ThCsl BU3HaYCHHs An(y3HOI TPyNH: BOHA Maike HE 3TypTOBaHa;
iCHye Hal4JacTille KOPOTKUI Yac, CKJIaJ YICHIB — BHUIIQJIKOBHIA; J10-
MIHYIOTh HAWMPOCTIIII B3a€MHUHH 3a THUIIOM CHMIIATiH-aHTHIATIH.
Merty (hyHKITIOHYBaHHS TaKOi TPy TOYHIINIC HA3BaTH HE CIIIHHOIO,
a OJJHaKOBOIO, 00 115 1i HOCSTHEHHs, 3a3BUYaii, HE BUMAraeTbCs Tic-
Hoi iHTerpauii Ta B3aemozii (Harmpukiaa, yepra 3a KBUTKaMH B KiHO,
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Ha KOHLEPT). Y uieHiB Au(y3HOI IpyNy MPaKTUYHO 3aBXKIU BiJICYT-
Hsl €JIHICTh NIMOMHHOT MOTHUBAIIIT NisIbHOCTI. OIMH KyIy€e KBUTKH Ha
KOHIIEPT, 60 JIFOOUTHh MUCTEIITBO, 1HIIUN — OO SAKOCH 3rasiTH BUTHHUI
gac Tomo [13]. Pa3zom i3 TUM 11e Bce >k TpyIia, MPOTe OB s3aHA HE
CHUIBHICTIO IIiJi, a 11 oHaKoBicTIO. SIK HacmioK, Audy3HUl iHTEpec
BigoOpakae iHTEepeC TPyNH, OB’ s13aHO01 OIHAKOBOO ijutio. He fineTs-
sl IPO 1HTEpecH TaKoro KJacy, SIK MPamiBHUKUA caMme TOMY, LI0 CIIO-
JKMBadi HE € KJIACOM, aje MOXYTh OyTH pO3JiIeHI Ha KaTeropii, siki
HIKOJI HEe ManHd (B Oyib-IKOMY BHIAJKy y CIIUJIBHOMY 3HAMEHHHUKY )
iHTepeciB KOHOTAIII, SIK Ti, MO Y MpauiBHUKIB. VIeThes He mpo cy-
CHUIBHI iHTepecH, sIKi BiAMOBINAIOTh 3aralbHOBU3HAHUM IIHHOCTSIM,
€ OCHOBOI Ta (DyHIITAMEHTOM CcITiBicCHyBaHHsI crimbHOTH [11]. OTxe,
NoTpiOHO BUAUIATH «an(Y3HI iHTEpecH» SIK OKpeMy KaTeropito, Imo
BiZloOpakae MeBHY IpyIly 0ci0, MOB’SI3aHUX KOHKPETHUM 1HTEPECOM,
Ta Ma€ OyTH 3axXHINEHa.

AwmepukaHcbkuit gocmigauk M. Tlomrak 3a3nadae, mo mudy3Hi
iHTepecH — I1e KOJIEKTUBHI IHTepPECH, 10 HaJIe)KaTh BEUKIN KiTbKOCTI
JIIOJCH: OXOPOHA HABKOJIHUILHBOTO CEPEIOBHILA, 3aXUCT TPaB CHOXKHU-
BadiB, PIBHICTh MOXIJIMBOCTEH JJIsl YOJIOBIKIB 1 )KIHOK, CBOOOIH JTFOJTH-
Hu [14, c. 572-573]. YV 1bOMy KOHTEKCTI CJIiJl HABECTH JyMKY [. AJjib-
1, SIKUH BKa3ye, 1110 He WAETHCS PO KOJIEKTUBHI IHTEPeCH, OCKITbKH
BOHH HE CTOCYIOTHCS 00OB’SI3KOBO BCHOTO KOJIEKTHBY: BOHH MOXYThb
TOPKHYTHCS, HAIPHUKIIAJ], yCiX KOPUCTYBadiB (SIKi MOXYTh OyTH Oa-
rarbMa, aji¢ He iZIcHTU()IKOBAHUMU 3 KOJIEKTHBOM) MPOAYKTY TOTECH-
LiHHO HeOe3MeyHoro abo aapecaTiB PEKIAMHOTO MOBIIOMIICHHS, 10
BBOJIMTh B OMaHy, a00 «y4acCHHKIB» TIpH 3araJibHUX, OCOOIUBO TPH-
MYCOBHUX, YMOBax KOHTpakTy [11]. Takum unHOM, IBHO ITPOCTEKYETH-
Cs1 YaCTKOBA €HICTh y TOTIIAIAX HAyKOBIIB PI3HUX KpaiH CTOCOBHO
Kareropii «audy3HAN iHTEpEeC.

lono BimokpemieHHS «IU(pY3HUX IHTEPECiBY» Bill «KOJEKTHB-
HUX IHTEPECiB» CJIiJ{ 3a3HAYUTH, 110 KOJICKTUBHI TPYIOBI BIJIHOCUHH
OB SI3YIOTHCS 3 peaizalicio iX cy0’eKTaMu KOJIEKTUBHHUX TPYIOBUX
mpaB Ta iHTepeciB. KoJgekTuBHMIA XapakTep HUX BITHOCHH HE TITBKH
1 HEe CTITBKU Y KOJIEKTHUBHOCTI iX Cy0’ €KTiB, CTUTHKH Yy BigOOpaskeHHI
B HHUX KOJIGKTUBHUX IHTEPECIB MpaIlor04nX. B OCHOBI KOJIIEKTUBHUX
TPYAOBHUX BiJIHOCHH JIS)KUTh KOJIEKTHBHA POOOUa crila — HOCiH KOJIeK-
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TUBHHX TpyHoBHX iHTepeciB [15, c. 850]. OTxe, iHTepecHu ocib, sKi
BXOJISITH 10 KOJIEKTUBHOI TPYITH CYTTEBO BIIPI3HSIIOTHCS BiJl iHTEpECiB
0ci0, sSKi BXOIATH 10 1u(y3HOI TPYIIH, a TOMY € Pi3HUMH.

J1. Tymika 3a3Hauae, M0 B OCTAaHHI POKH y 3B’SI3KY 3 AUBEPCHi-
Kalli€o W yIOCKOHAJEHHSAM HOPM CyNep-iHAMBIAYaJIbHOTO 3aXHUCTY,
BUPIIIAIEHUM IMITYJbCOM HOPMATHBHHUX JKEPEN, IO MOXOISTH Bij
CHIBTOBAapHCTBA, 3 SBMIINCS iHTEpecH Oe3lmocepenHbO0 He TIOB’si3a-
Hi 3 OUSIMH, SIKI TPaJUIiiHO AOTPUMYBAIUCS Y MyONiUCTUIHOMY
koHTeKCcTi. Cepen HUX BUAULIOTHCA MU(Y3HI IHTEpEeCH, MOB’ s3aHi 3
BIIHOCHHAMH, TIEPEAyCiM, TTPUBATHUMH (HATIPHUKJIAA, MO0 HAJICKaTh
HEBU3HAYEHOMY KOJIy CIIOKMBadiB). HeoOximHicTh 3axmcTy ciaOkoi
CTOPOHU Yy KOHTpAaKTax CIIOKMBadiB, CIIOYaTKy B paMkax CHijbHO-
ro PuHKy, a TOTiM y OifbI CKIAJHUX IHCTUTYHIHHUX pamkax €C,
CTBOpWJIAa pealibHy HOPMATHBHY CHCTEMY, IO AOCSIIIA BEINYHHU Ha-
YKOBO-2aBTOHOMHOI: CITOXKHBYE TPABO € BiJralyKCHHSIM IMPHBATHO-
TO TIpaBa, MO0 Ma€ HaA3BHUYAHHI IOPUIANIHI Ta TOJMITHIHI HACTIIKHA Y
chepi eKOHOMIYHHX BiTHOCHH Mi 0CO0aMHU MPUBATHOTO TIPaBa, 1e y
KJIACUYHOMY PO3YMIiHHI JOMIHYIOTH JliOepaibHa W 1HAWBIAyalicTHY-
Ha KOHIICHIi COIliaJlbHUX BimgHOCHH [16]. Wnerbes PO CBOJIFOIIIIO
CYCHUIPHHUX BIZIHOCHH 1 BUOKpEMIICHHS TU(Y3HUX 1HTEpeciB y cde-
pl IPUBATHOTO TpaBa, IO BHUBISETHCS y MOSBI HOBUX HOTO BiATamy-
JKEHB, TOOTO CITOKMBYOTO TIpaBa, sSIke 0a3yeThbes Ha JiOeparizamii Ta
MiHiMi3amii JepKaBHOTO BTPyYaHHS Yy MPUBATHONPABOBI BiJHOCHHH,
3pOCTaHHI rapaHTiil 3aXUCTY MPaB CIIOKUBAYIB.

CriocTepiraerbcsi BIIMIHHICTh IHAMBIyaJIbHUX I1HTEPECIB, IO
(haKTUYHO € 3araJIbHUMHU JJIs BCIX, BiJJOOpa)aroTh 3arajibHUI 3aXHCT
iX mpaB 1 nu(y3HUX IHTEpEeCiB, MPOSBISIIOTHCA Y BiJOOpaXeHH] O/lHA-
KOBHUX 1HTEpECiB HEBU3HAUCHOTO KOJIa 0ci0 y KOHKpeTHiH cdepi. Taki
iHTepecHu He € CYCHUIBHUMH IHTEepeCaMH B KIACUYHOMY PO3YyMiHHI,
IO BiJMOBIJAIOTh 3arajlbHONPHHHATHM HOPMaM SIK OCHOBI iCHYBaHHS
oci0 y cycminbersi. Le audyy3Hi iHTEpecH CrioKnUBaviB, SIKi MOJSTAIOTh
y TOMY, 1110 KO>KeH 1HIUBIIyallbHUI IHTepec MoxKe OyTH cpopMOBaHHIA
B OKpEMY YMOBHY TPYITy, AKa HE IOB’si3aHa HIYMM KpIiM LbOTO iHTEp-
ecy. TakuM YMHOM, BUHHKAE MOJKITUBICTH (DOPMYBaHHS CIEIiaTbHUX
00’eTHaHb CMOXHMBAYIB MO0 KOHKPETHOTO Onara 4u B KOHKPETHIiH
cdepi, mo Oyae IOUITBHAM y PO3YMiHHI KOJIEKTHBHOTO (IU(y3HOTO)
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3aXUCTYy TPaB CIIOXKHUBAYIB, BpaXOBYIOUH, 1110 TAKUM 0C00aM MOTPiOHI
rapaHTii 3a0e3re4yeHHs X npas 1 0e3mocepe/Hii X 3aXuUcT B Cy/Ii.

MoskHa AIMTH BUCHOBKY, IO CIIOXKKBAYI SIK TPYIa MOXYTh MaTu
pizHi mudy3HI iHTepecH. [ToMik CITOXMBAYiB MOYKHA BHIIJTUTH Pi3Hi
X Kareropii, 00’€IHaHI HEe CTUTHKHU CTICIU(IKOIO B3aEMOBITHOCHH MiXkK
HUMH, CKUIBKH iX PI3HOPIAHICTIO, ajie CIPSIMOBAHICTIO Ha 3a/10BOJICH-
HSl OHOPIAHOTO iHTepecy. |HMMMU croBaMU, MPALiBHUKH KOHKPET-
HOTO IiIIPUEMCTBA, YCTAHOBH, OpraHi3allii 3aBx/u 00’ €{HaHi 1HTep-
€caMU KOJIEKTHBY, SIKHH YTBOPIOETHCSI HUIMH Ta Mae€ CIIJIbHI IHTEpeCH,
00’eqHaH] HE CTITBKHA O7aroM CTOKUBAHHS, CKUTBKH IHTEPECOM KOXK-
HOTO Y KOJIEKTHBI Ta BUPIIIYIOTHCS pa3oM.

[TizHime kateropis «audy3Hi iHTEpecH» po3podisIacs Ta BIO-
ckoHamoBanacs y bpaswiii. besymMoBHO, mepiiie aKepeno HaTXHEHHS
JUIsL 3aXUCTY TPaHCOCOOMCTUX iHTepeciB Oyno JocsarHyTo B bpasmmii
3a IOTIOMOT 010 iTaniiichkoi JokTpunu B 70-x pokax: Cappelletti, Denti,
Proto Pisani, Vigoriti, Taruffo Oynu ropuctamu, ski 3aiimManvcs -
BIJIBHUM IPaBOM, AOCHIDKYBAJIH AETAJIBHO MPOOIEMy KOJIECKTHMBHUX
Iii 1 3 TOUKH 30py aHali3y MiBHIYHOAMEPHUKAHCHKOTO 3aKOHY Ta 3a-
rajJbHUX MPOTO3UIIIH IOA0 IOPUCAUKIIHHOTO 3aXHUCTY CIIIBHUX 1HTe-
peciB. Y Oyap-KOMY BUTIAJIKY, iICHY€E 1B BUIH TPAHCIHIUBITyaTbHUX
TIpaB, K1 € MPEIMETOM KOJIEKTUBHUX MIO30BIB: OTHUM 13 HUX € TU(Y3-
Hi mpaBa (y bpasuiiii BOHM MOAUIAIOTHCS Ha AUQY3HI Ta KOJCKTHBHI );
IHIIMM BUJIOM € Ti, SIKi HA3UBAXMO OJIHOPITHUMHY 1HIUBIAyaTbHUMU
npaBamH, BiamoBinHO a0 bpasunbcbkoi Ta 106epo-AmMeprkaHCHKOT
tepminosorii [17]. Tak, ®. [inbe Mon. Bka3sye, mo audy3Hi npasa
BBaXKAOThCS TPAHCIHIUBIAyaIbHUMU (METalHMBIIyaIbHUMU, HAJlIH-
IUBITyaIbHUMH) TIpaBaMu, 110 MalOTh HEMOMIIBHY MPUPORY (BOHH
MOXKYTh OYTH PO3TIISTHYTI TUTBKH B IIJIOMY ), HaJIeXKaTh CITUTLHOTI, STKa
CKJIaZIa€ThCsl 3 HEBU3HAUCHMX JIIOIEH (HampHUKIaA, HEBU3HAYEHOCTI
Cy0’€KTiB, OCKIILKM HE Ma€ HisKol iHAMBIMyasi3ailii), MMoB’si3aHUX
¢dakTnyHEMHU oOcTaBUHAaMU. Tak, HampuKIaa, AU(QY3HUM MpaBaMH €
MIPaBO Ha OXOPOHY HABKOJIHIIHBHOTO CEPEIOBUINA, IPABO HA PEKIIaMy,
110 HE BBOJUTH B OMaHy, IPaBo Ha 30epekeHHs aAMiHICTPaTHBHOT MO-
pami Tomo [18]. I audy3Hi mpaBa 9u iHTEpECH, i KOJICKTHBHI MarOTh
TPaHCIHIUBIAYaIbHAN 1 HETIOMIIBHUN XapaKkTep, OCKUTLKA BOHH MO-
XKYTb OyTH BUPILICHI TUIbKM KOMOIHOBaHUM criocoOoM. OTke, BOHU €
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10 CYTi KOJICKTUBHUMHU Yepe3 1X HEMOUIBHICTH 1 uepe3 Te, M0 3aJ10-
BOJICHHS TIpaBa a0 iHTepecy 4jieHa TPyl 00OB’SI3KOBO BiJIOBiJae
3aJI0BOJICHHIO 1HTEpeCiB abo MpaB BCiX 1HIINX, Y TOW Yac sIK BiIMOBa
Bix iHTEepecy abo mmpaBa 4ieHa TPYHH BiAMOBITAE BiAMOBI I BCIX
[17]. InmmMu coBamMu, 3rajjadi aBTOPH BUIUIAIOTH TaKy KaTeropiro,
SIK «IUQy3HI IpaBay i, pO3yMilOTh iX SIK KOHKPETHI [TpaBa CIOKKUBaYiB,
10 HaJIe’KaTh OCTAHHIM 3a MEBHOIO c(eporo UM LI010 MEBHOTO OJara.

Po3mmpenHst mpaB CIOKUBa4yiB Ma€e BiJOYBaTUCS BIAMOBIIHO JI0
BHMOT CYyCIIUJTLCTBA ¥ 1HTEPECiB KOXKHOI 0COOH, 110 TTOBUHHI OyTH 3a-
XUIICHHI. 3aXHUCT TIPaB CIOXUBaUiB MOKe OyTH BUKOPUCTAHWH 1HCTH-
TYUiIHHMMHU OpraHaMM Y HOJMITHYHUMH 0CO0aMHM JUIsl IPUXOBYBAHHS
YM BHIIPABAOBYBaHHS MEBHUX PilleHb, 10 HE HAOYIH OCTaTHHOI ap-
ryMeHTalil i iX npuiHATTS. OIHUM i3 TaKUX 1HCTPYMEHTIB MOXE
OyTu Tak 3BaHa JiOepasizamis. Jlibepaizallis mepir 3a BCe CIPsSMO-
BaHAa HA CTBOPEHHS OUIBII BIILHOTO DPETYNIOBAaHHA BITHOCHH MIX
cy0’extamu. [IpoTe He 3aBkIM BOHA IOCATAE TIOCTABICHOI MeTH. be3
HAJIEKHOTO 1HCTPYMEHTApIto Jridepaii3allis € HeAIFouuM MeXaHi3MOM
a0o wie ripiie — He 3aXMIIae NpaBa CIOKNUBaYa, a 00OMEXYeE iX.

i Pikkapmo MapTiHO 3a3HauuB, 110 Y BEIIUKUX TPOMHUCIIOBO PO3-
BUHYTHX KpaiHax Jlibepasizallisi MepekeBUX MOCIyYT (eeKTpOeHepris,
ra3, TejeoHis TOIIO) Ta MyOIIYHUX MOCTYT B LIJIOMY 3arodarKyBaia
HOBHUH eTam JJIs CrioyKuBada. SIKIIo mpw mirodiit 1o sibeparizartii cuc-
TeMi 3aXUCT TPaB CIIOKUBAYiB, IEPEIyCiM HEBEIHKHX, OYJI0 TOpyUEHO
Jep>KaBHOMY OpraHy, TO MicCJsl BIAKPUTTS PUHKIB KOHKYPEHLISI MiXK
orepaTopamu B JiOepaizoBaHili cucteMi moBuHHa Oyna O 3abesre-
YUTH JOCTATHI rapaHTil 11010 MOXKJIMBOCTI JIJIsi BCIX OTPUMYBaTH 3a
PO3YMHOIO IIHOIO TIOCTYTH a00 MPOAYKIIiO, III0 TIOTIepEaHRO HalaBa-
JCA 32 peryipoBaHuM Tapudom. OnHak, Hacamnepes y THMYacOBUX
(hazax, Oe3rmocepeTHLO HACTYITHUX 3a JTibepalizailieto, He MOYKHA Ofl-
HO3HAYHO CTBEPXKYBaTH, L0 NPOAYKT ad0 MOCIyra peasi3oBy€eThCs
3a PO3yMHOIO 1iHOM0. [HOMI 1iHa, siKa 3aKiajeHa Tapudi € cTabijabHO i
Hanepes nepe0aueHOr0, MOXKe 3a3HaTH 3HAYHUX 3MiH. Pa3oM i3 TuM 3
BIIKPUTTAM PUHKIB KiHIIEBI KOPHUCTYBa4l CTUKAIOTHCS 3 HOBOIO CUTYya-
Ii€10: KJIIEHT HACIIPABIIi Ma€ 3pOOUTH BHOIp cepel HU3KH ITPOTTO3HIIIi
3a pi3HUMH I[iIHAMH, Y TOU 9ac sIK y MHHYJI0MY OyIia oruiara pikcoBaHOT
CTaBKH JJISl OTPUMaHHs CTaHAapTH30BaHOro MpoaykTy. He 3amxau,
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OJTHAK, CIIO’KMBaui, HacamIepe APiOHI, 3MOTJIH CKOPUCTATUCS MOXK-
JUBOCTSIMH, HAJIaHUMH BBEJCHHSIM KOHKypeHIIi y cdepi peamizamii
TOBApIB 1 HAJAHHS TOCIYT, IO TPAIHIIIIHO PETYMIOI0ThCA. [HO1 Yepes

Opak iHpopMaIlii, SKOI0 BOHU BOJIOIIOTh, KIHIICBI CITOYKWBAYi HE BiJIi-

Opaiu Kparii IpoTo3HIlii, a MPOIOBKUIH 3B’ S3KH 3 MiAIPUEMCTBAMU

€KC-MOHOTIONICTaMu (MiCLEeBHI AUCTPUO IOTOP), HABITh 3a HAIBHOCTI

TaKUX KpalluX MPOIO3HIIiH, 3aPONOHOBaHINX HOBUMH OIIEPaTOPaMHU.

Taka cutyallisi OO0 3MIHM MTOCTa4aIbHUKA 0OYMOMOBIJIEHA B OCHOB-

HOMY HEAOCTaTHBOIO ETACTHYHICTIO TapU(PHOT MOMITHKH, IKA TIPOSIBH-

J1acsl B CEKTOPI €IEKTPUIHOI SHEpTii B KpaiHax, JIe MpoIeC BiIKPUTTS

pHUHKIB JaBHO cTBOpenwii [19, ¢. 117-119].

BucnoBku. [lns Ykpainu BpaxyBaHHS 1HO3EMHOTO JIOCBiLy €
HEOoOXiIHUM, aJiKe Mmpolec Jibepaiizamii, HaMpUKIa, eleKTpoeHep-
TFeTUYHOI Tajay3l BXKe 31MCHIOEThCA. TakuM 4YWHOM, Jibepaizaiis
PUHKY Ta 3all03WYeHHS BIAMOBIAHO 10 HET MOJIOKEHb 3aKOHOIABCTBA
IHUX Kpaid un ctaHgaptiB €C Mae 3MiHCHIOBATHCS BiATOBIIHO 10
HAI[IOHAJIbHOTO 3aKOHOJIaBCTBA.

[IpoBenenuii anamni3 103BoJsiE cPOPMYITIOBATH aBTOPCHKE BH3HA-
YeHHs TUQy3HUX MpaB K Mpas, M0 BioOpaxkaroTh 1HIUBITyabHi iH-
Tepecu ocodu, 00’ €JJHaH1 B OKpeMY TPYILY, MatOTh HENOAIIbHY IPUPO-
Iy Ta 00’ €THaHI HE CTUIBKH CTIeH(IKOI0 B3a€EMOBITHOCHH MK HUMH,
CKUTBKH 1X PI3HOPIAHICTIO, TIPOTE CIPSMOBAHICTIO HA 3aI0BOJICHHS
OJTHOPITHOTO IHTEpECY.
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Hoxonxyk P.B. Jlo nuTanHs npo qudysHi npasa crnoxupaya

VY crarTi KOCTIPKYIOTECS IpaBa (i3HYHOI 0COOU-CIOKMBaYa y JOKTPHHI Ta 3a-
KOHOJIaBCTBI PI3HMX KpaiH CBITY, aHATI3yIOThCS Taki Kareropii, ik «xudysHi iHTepe-
cu» Ta «audy3Hi IpaBay, MO MUPOKO BUKOPUCTOBYIOTHCS Y MIKHAPOIHIH TOKTPUHI
[PUBATHOTO IIpPaBa.

KurouoBi ciioBa: cy0’ekTHBHE TpaBo, iHTEepec, TUdy3Hi iHTepecH, Tudy3Hi mpa-
Ba, (hi3yHa 0cOOa-CIOKMBAY.

oxon:xyk P.B. K Bonpocy o nug¢y3Hbix npaBax norpedures

B crarbe HcchneayTes npaa (pU3HYECKOro JHIA-MOTPEOUTENS B TOKTPHUHE U
3aKOHOJIATEIIbCTBE PA3HBIX CTPaH MHUpA, aHATHU3UPYIOTCS TAKHE KATETOPUH, KaK « -
Gbys3HbIC HHTEpECh U «aub(y3HBIC PaBay, HIMPOKO UCIOIB3YIOTCS B MEXIYHAPO/I-
HO#1 JIOKTPHHE YaCTHOTO TIpaBa.

KoroueBblie cioBa: cyOBEKTHBHOE ITIpaBO, MHTEpeC, AU(PQy3HBIE HHTEPECH,
1 dy3HbIe TpaBa, GU3NIECKOE JINIO-TIOTPEOUTENb.

Pozhodzhuk R.V. To the question of diffuse rights of consumer

The article researches the rights of an individual consumer in doctrine and
legislation of different countries. Analyzed categories such as «diffuse interestsy» and
«diffuse rights» that are widely used in international private law doctrine. Considered
and highlighted consumer rights under the contract of supply of electricity to an
individual-user through the connected network. As a consequence, defined difference
between individual interests (in fact common to all consumers interests, reflecting the
overall protection of their rights) and diffuse interest shown in the reflection of the
same interests of indefinite number of persons in a particular area.

Consumers as a group may have different diffuse interests. Among consumers
can distinguish their various categories, united not so much the specifics of of
relationships between them as their diversity, but focus on satisfaction of thq uniform
interest. Conducted analysis of the views of scientists, legal provisions and internation

Keywords: subjective right, interest, diffuse interests and diffuse rights, an
individual consumer.al instruments, allows to formulate the author’s definition of
diffuse rights.
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