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NMUTAHHS TEOPH TA ICTOPII IEP)KABHU I IIPABA

1.0.Paoibosa
POJIb BINTA Y CTOCYHKAX MICBhKOTO HACEJIEHHS 3
NMPEACTABHUKAMMU KOPOJNIBChKOI BJIAAU

Ceoroani Marnebyp3bke npapo, a0 Micuese caMOBpAaYBaHHS, € NPaBOM
TEPUTOPIaN bHOI TPOMAAN CAMOCTIHHO BUPILLYBATH MHTAHHA MiCUEBOTO 3HAUEHHA,
Y BCIX PO3BMHEHHUX KPAiHAX L NPaBO NiAKPIMMIOETLCH NPABOBHMHU FapaHTIAMY
Ta EKOHOMIYHMMYU MOXAHBOCTAMU. B Ykpaiui, Ha *kans, iIHCTHTYT MicLEBOTO
CaMOBPARYBAHHA 3aNMWACTLCA HEAIE3AaTHUM. BIH Taxk | He cTas BaroMuM
IHCTPYMEHTOM 3abe3neueHHs aemokparii, cTadinizauii CycninbHO-MOMTHUHOTO
nany, eKoHOMIHHOT CHTYyalil, KOHCTHTYUIHHKX rapaHTiii Ta $iHaHCOBHX
MOXJTUBOCTEH, PO3BUTKY nNepeaosux (popM TEPUTOpIansHOI camoopraHizauii
HaceieHHR AK CKNAA0BOT YacTHHK 1HHOBALIIAHOT cTpaTerii eKOHOMIuHKX pedopM.

Buxosyloun cypepeHHe MucaeHHA Ta cnocib Ail, Tpeba aymatn npo
MOX/IUBE BLAPOMKEHHA OABIMHHUX (DOPM opraHizaLtii ykpaiHCbKoro CycninbCTBa,
(GopM BpanyBaHHA | CRMOBPALYBAHHA, 3BHUARHO, WyKaTH i pobuTh ue cnin
BIANOBIAHO 10 HUHIIWHKLOIO €Tany LMBINI3aLIl, HE TAFTH B CyyacHe HeNOTPIOHY
apxaiky, ane newo 83sTH 3 JaBHHHM, 3 Tpaauuii [ 10, c.544].

Pi3HOOIUHY alsabHICTh BiTA, K BHOOPHOT ocobu, mocainkysas
B.TT.Mapoukin, ananizytouu ioro cayxbosi obos’ssku [5]. Lo x npobnemy
BuB4as [1.M.Cac, nopisHi0iouH BIATIBCTBO B YKpaiHi i3 3aXiAHOEBpONEHCHKHMH
- Mictamu [7]. B.J.OraManoBcbKHit IOCAIIKYE BIHTIBCTBO HA npuKknaai BiHnuui,
ke BIAIrpaBano OCHOBHY ponb y MicTi [6]. BitiTiscbky Bnany y JIbsosi ananizye
T.A.Towxo [4].

Tpobnema (GyHKUIOHYBAHHA OPFraHiB MICHKOIO CAMOBPARAYBAHHA 3a
Maraebyp3bkuM npaBoM, 30kpema, ponb BilTa, AKHH Oys UK HE OCHOBNOIO
0co0010 B CHCTEME CAMOBPALHHX OpPraHis MicTa, 3ajuwac APOCTIP ANs
NoAaNLLMNX ACCHIKEHD.

MeTo10 1aHoro N0CALKEHHA ax HIAK He Byno 1'scysanus ycix npobnem,
No8 A3aHMX i3 8120010 BiKTa B MicTax Ykpaiun, 60 Takux npobnem unmano, a
BALIE, 10 MOXKAHUBOCTI NPOAHANYBABIK WHPOKY i Pi3HOGItIHY AiARBHICTD BifiTa,
NPOCTEXNUTH HOro poNib ¥ CTOCYHKAX MICLKOIO HACENEHHA 3 NPEACTABHHKAMM
KOPONIBCbKOT BAN B MICTAX.

Ilng pocarHenus Wict MeTH HeoOXINHO BUKOHATH TaKI JABUAHHA:

no-nepiue, BHCBITANTH dyHkuUil Biflra, Horo npava Ta 0608 '13kH nepen
MaricTpaToM i MilllanaMH;

NO-apyre, PO3rNAHyTH npoleaypy obpanus sifita;
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AxTyanbHi NpoGNeMy BAOCKOHANCHHS YHHHOIO 2aKOHOAERCTRA YKpalHu

No-TpeTe, NPoaHanizysarTy GaKTH 3OBXUBAHHA BAAAOK 3 BOKY sifiTa;

no-uetTsepTe, AOCNIANTH PONb BiiTa Y XKUTTI MillaH.

3a Marae6yp3bkiM NpaBoM nocaga Bifita apaxkanacs BHOOPHOIO 1 LA
YMOBA AOTPHMYBANacA B yCix MicTax Yipainu, axum 6yno Hananwo Maraebypabke
npaso. fAcHa piv, npu obpaunHi BifiTa BpaxoryBanaca AyMxa i fpoTexUis
KOPONIBCLKMX YPAAQBUIR, siki Oynu 3alikasnedi B o6panHi Ha L0 mocany Tiel uu
iHweT Burinnoi ana cebe ocobr {5, ¢.51]. I.M.Cac creepaxye, wo 8T
NPHA3HAYABCH, AK NPABUIIO, AEPHABHOK 81121010 ad0 PeonanbHUM BNACHUKOM
MicTa [7, €. 175}, ¥ KpeMeHul BifTIBCTBO MPOAOBKYBAROCH 3 AABHIX YACIB 2%
20 1766 poxy. LLle y 1738 poui BetukHit KHA3b NUTOBCbkKH CBNApHTaitio BHaas
Himuto HOpkosi 3 Bycbka npupinels Ha sikiTiacTeo Kpemeneuske. Bin 1563 poky
ue BIHTIBCTBO NEPEXOAHTH Ha poauHy Hosocineubkux, OYEBUAHO, B LIbOMY X
poui CuriaMyHa Asryct Buaas npusineii Ha iMm’s Tynopa Hosocinelsbkoro.,
Mizniwe sitiTiecTeo nepefwno y XV cronitri a0 poruin MannHoscbiknx. Y
1766 poui octanHilt BiitT nponae silitiBeTBO KH30 CaHrywui, CTapoCTi
Kpemeseuskomy, 3a 18000 3i scima nonsmu, rpyHTamMs, Ul0 HaNeXanu MIcTy.
Toai knase CaHrywko “axtyanabHuii BinT KpeMeneubkH#t”, npusxauac
“npucaxunmM cynaerw KpemeHeuskoro BiTiecTBa . 10670 pobuTh CBOIM
3aMICHUKOM XOPYHXKOIo wWwasxrTuda 3aneckoro. Lin nocasa HapaeTbca Aomy
noBiYHO 8, ¢.253-254].

Ak 5a4UMO 3 BHLLEHABCACHHX NOKYMEHTIS, AK B KOPOMIBCHKUX, TAK i B
NPUBATHORNACHHULKHX MICTaX BiliTa obupana rpoMana, 4 3aTRepAXYBaB KOPOnb
aGo BaacHak MicTa 4M Hore HaMmicHuK. OIHaK A0CHTH BacTo el 060B A3KOBHIT
IBUHACBO-ApaBoByi arpubyT obpanHs BiliTa NOPYWYBaBCA K KOPONIBCLKOKD
BAaLON0, Tak i BracHukams# mMicT. ¥ 1568 poui Curnamyna |l nagae KpeMeseunke
BIATIBCTBO Y BIYTHE HACJliAyBaHHA NO YonoBUii NiniT henopy HosocenbChLKoMy
I3 3BIALHEH M HOro Bin MiANErNoCTi cTapocTi 1 Biaaae Homy 4 BONOKM 3emii 3
ropoaoM, byauHox y Micti, 6anio, kpamuuui i Bolui [5, ¢.52]. ¥V TepHononi
Micue OypromicTpa 3afiMas NPU3HAUCHUN BNACHUKOM BINT i3 LWHPOKOIO
BUKOHaBHOIO Biranowe | 1, ¢,58].

Hanpukiw) X[V et 3's#8na€7Tbca TEHAEHUIA A0 NikBigamil cnagkosoro
BiliTiBcTBA. BIlAT HEe MaB y MicTax Peui [locnonutol witko nnzHauennx obos’a3kis,
KOMNeTeHUin HOFO 4acTO NepexpeluypBanach i3 NOBHOBaXeHHAamMun panH. Lle
nos’A3aH0 3 THM, Wo Maraebypinke npaso 6yno 3ano3nueue 3 HiMeuwunni We
TOALi, KO/MIM paau MicT, 9K Taki, ne chopMysaluc,, TakuM HHHOM,
HEBMNOPAAKOBAHICTb 3aKOHONABUOI Gasu NPHIBENA O HEWITKOCTI B OKPECREHHI
dyHKUIH PI3HKHX TNOK BRaaw, B AaHOMY BMNAAKY BIfiTa i paau, a ue, B CBOIO
yepry, a0 6opoTL6i Mk paacko i BiliTom. HapocTaksia TeHae 1] A0 3MILIHEHN
MICbKOT paau npu3sena A0 NiKBidauii cnaakoBoroe BIATIBCTEa. Ane, AK 3a3Hayac
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Padibosa 1.O. Pone BiliTa y CTOCYHXaX MiChXOID HACEIEHHS 3 NPEACTABHHKAMY KOPORiBCHKOT BAAH

T.Fowxo, BiAiT CBOT NO3NUIT BTpayae He BiApasy i B HEOAHAKOBIR Mipi y pizHuX
micrax [4, ¢.165].

BianosiagHo 40 CBOr0 BMCOKONO CTAHOBULMA BejiMkMMY Oynu npasa i
0608 #3ku BiliTa nepea maricrparoM i MilanaMmu. Bin 6ys Tielo BuGopHoIO
0c06010, AKa 34iCHIOBaNE 3B’ A30K MICbKOT aAMiHICTpPaLliT 3 KOPONIBChKOI0, TOOTO
CTapOCTUHCLKOIO BitanoK. Jlroctpatis Kpemeneubkoro crapoctea 3a 1563 pik
TpakTye 0608’a3kH BiliTa Tak: “BiliT Mac y BCiIM NWNbLHYBAaTH MOPAAKY,
cnpaBefNMBO # NOPAAHO BECTH BCAKI crpaBm MicTa, a y BCix noTpebax Horo
BiA3HBAaTHUCA A0 Kopoas, 0c00anBo 30608'd3aHNHA BiH NOMHOXKATH AOXOAK
KOpoNiBCbKi H AornaaaT, uod BOHY NPaBHNLHO H MOBHO BHUNJauyBanucs; a
310paBLIM YHHLUI 3 KOPONIBCHLKMX RiLIAHNX B MICTI, Ma€ NEpeaaTh ix no faBHLOMY
3BUYAI0 10 3AMKOBOTO YAy | CKNACTH 3 HUX PaXYHOK Nepe CTapocTor 3aMKY.
Onnaue BIAT HC MOXE HiAKMX CRpaB pilsaTH aHi BUKOHYBATH 6€3 Hapaau 3
paiiusaMy # IHWHUMK BU3HAUHIlDUMK MianaMu...” [5, ¢.53]. B micTax, wo
nepefysand y npuBaTHiii s8nacHoCT, BIHT TeX MaB nNesHi MOBHOBAXEHHS |
IOPUCONKUILO, @ came: “Kpanik, TAKKE TinecHe NOLIKOMKEHHS, nigna i Oyab-
AKHH THLWMHA 3N0YKH... Avie niepea CBOIM BifiTOM, a BIT nepen HOMILUMKOM
Mukonaem XopoHauuem | foro Hawlankamy” nosuKHi sianosinatu {5, c.51).

Y TepeGosni BIHT KOHTPOAIOBAB AIANLHICTD PANHHKIB T2 NABHMKIB | MaB
NPaBo 3BIILHATH 1X 3 PSRy B paszi L0BxuBaHb 200 Ha BUMory rpomMansH. Tak,
Hanpuknaa, 3pobus y | 747 p., Ha BuMory 30y HTOBaAHHX MilLaH, TepebOBATHCLKUH
gifiT Kazumup BinbxeH. BifiT ronosysag nig uac 3acigaHHs konerii naBHHKIB,
ane Horo ponb npu ubOMy O6yna cyTo CMMBOJIIUHONO | nonsrana auwe B
oronouieHHi npucyay [3, ¢.85].

Y TepHononi BT BiANOBIAAB 3@ CNIOPYIKEHHS OYAHHKIB OCAZHNKAMH,
Byannok nosuxeH OyB BIANOBiZaTH neBHUM poiMipam. o koxkHoro OyanHky
nronasascs 3emenbhuit Haain [11, c.151].

3 Brwle3a3HAUCHHX mKepes fauMo, 1110 Brasa siiiTa Oyna HeoOMexeHOL0.
Tak, nia kepiBHUUTBOM BiiiTa BiAOyBaBCS Po3rfi CNOPY MidK LUEXOM i ONHKM
MiLLIAHMHOM, L0 HE MAB “KapHOro Xapaktepy”; BifiT niATsepikye Nponax 3eMAi
Ta He [§, ¢.254].

BushaueHi 3akoHOM MeXI1 BIHTIBCLKOT Boaan Oy HEUITKHMKU Ta
CTHBNaAany 3 Mexamu rocnoaapcLkoi i noniueicskol ynpasu (8, c.254].

3 ycix ykpaiHChbKHX MicT i3 MarneOyp3bKuM npaBoM TiNbkH xKuTeni Knesa
Morny camocTifino obupatu Bifita. Cama npoueaypa oGpaHHa piltta rapanTyBana
NOTPUMaHHA IHTEPECIB MICbKOT BepXxiBkH. BoHa nonsrana B ToMy, IO MilLtaHaM
Hanexano obupaTn YOTHPLOX KaHAWAATIB Ha nocaay sidra. IoTIM cnucok
KaHAKAATI8 3 0OrPYHTYBAHHAM TOr0, KOO i3 3a3HaYeHHX oCib Milnaku XoTisu 6
0auuTh CBOIM BIHTOM, MOAABABCA Ha PO3MIAA BENHKOTO KHA3A JUTOBCLKOrO. 3i
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AKTYRAHI NPOGIIENH DAOCKOHRTEHHA YHHHOMD JAKOHONANC TS YXpaTH®

caoro-GoKy, ToH 06iuAB 3aTBEPAHTH BIHTOM ' OZHOIC YEAOEEKA TOIO, KOTOPORD
OHH HaM Yepes NIKCT CHOM rodHOCTe 3aReUaTh ¥ 3a KKM npocutn Gyayre “.
3posyMine, e NPH TaKitt cHeTeMi BHOOpiB IAHCH NPEACTABHHKIB MiCbKHX HUIB
Gyt obpaHHMH Ha NOCa Ty BiTa CTABANH 30BCIM He3HaYHAMH [7, €. 185). [Nocany
piftTa ofilimanu nepesamkHo wosxruyi [2, ¢,26].

3ocepensBILK Y CBOIX PYKAX BRAAY, BiiTH AOCHTS YaCTO HEKQ 2TOBXHBAMH,
WO BAKNHKANO ONip i1 Goxy MilaH [5, c.54].

Ckapra Bia 1756 poky, HanpazncHa 10 Ny ULKOro IPOACKKONO Cyay NPOTH
miAta Mocuna Manuuoscokor Ta RORY CHHA, 3aCAINMYE CTARNENHA MicTa
KpemeHnus no sifita. BUkOpHCTOBYIOM M CiykO0Be cTanoBnLLE, BIliT 3anKLaE Ha
nocani Muxafina tOp«esnia nenalt 10 pokis npoTH Beai HiNOro MicTa, OCKiftbkH
YOpKerHY He NeRIAOMAB YPsia Npo “‘kpuBaH miwaw 3 Boky esilira” [8, ¢.255].

BibT nopytye npasa mitnan oGupath BypsicTpa, paluis Ta nucaps. Bifit
He 3BiNbHE 3 Nocaan nucapa Po3a0ONLCLKOFO, “SKHI 1O NOMEPLAHIM CBOIM
YUHHKaM. BMABNEHHM Ha cnigcTei™, He Mac npaea 3akimard nocaay {8, £.256).

Miwanu Kpemerua ssHHytauyHyTs BIWTE B TOMY, MO BiK, 3i6paBIlIH rpowi
3 WHTEAIB MICTa, BAKOPHCTOSYE IX ¥ BAACHHUX inrepecax. J[nH KoHTPOmO 3a DiamMy
BikiTa NpH 360pax NOJATKIB MIlLEHH BUAINHAM CROIX YNORKEOBAXKERUX — *Oipunx”,
Vuacaizak GopoTEOK Mitiak NPOTH BiTa OCTaHHMOMY A0NENOCH 3AHUIHTH CBUIO
nocany (7, c.184-185].

Flocana BifiTa B YRpaTHCHKOMY CepenHbOBitHUMY MicTi Byia Han3BHyaHuD
npecTukna i npudyTroea. JocepemkeHns B PyKax &sifita BeAUKOT
AAMIHICTPATHRHO-TOCNONANCEKOT i CYROBOT BAAAH NPHHOCHAO HOMY ZHAMHI
NpuOYTKK | BHCOKE COUIATbHE CTAHOBHILE. 1K, ¥ KAAYDAHIH rpamoTi KHA3A
Cannpuraina sia 9 Tpasns 1438 p. na maraebypriio Kpemenuie “soATy ko ere
BOWTORCTBY" HANAETHLCA KiNbKA CiJl, @ TAKOXK MPABO KOPHCTYBATHCA MICHKMMH
yrinasmo, 3 0bos’a3koM sindysarm 2 unx yrine sillcekony cnyxBy. Hackianka
JAMOKHUM Oyn 8iHT KpeMeHeUbkUit, CBIAMHTS ToH PaKT, WO 33 NpHBIREEM
CHrisMyHas-ABrycTa sin 15 1paeds 1568 poky 40 eifitincrea KpemeHeunkoro
%anemano 4 BONOKK, 2 cinoxari 3 PpinsBapxoM, GyAHHOK y MICTI, 3BiAbHENU
Bill NOAATKIB, AASHA, KPAMKHLA. B Le# dxe yac BCiMA (PiHAHCAMY, NPH3NAIEHAMH
Ha PEMOHT MOCTIB, AOPIT, CHNAHIKO BaNiB TA iHWI noTpebH MicTa, po3nopaakascH
BIHT m. TepeGosni [5. ¢.55]. 38 caow cayx6by TepeGomnnscekuit Bifit Gpae
%acTURY nonaTkie, npkbyTkis i3 Toprieni i cynosnx anaar [3, c.85].

3riaHo 3 BUMoraMn MaraeSypibkoro npasa, Ao aifiTa caia dyao
3BEPTATUCH, THTYAYIOUH HOMD “'cnaseTHHA | yyTHRHH naHe BoiTe" [5, ¢.53].

Oxpemi npueinel BifiTia Mmanu xapakTep Sananiternux npas. Tax,
KpemelieubKi Miuaxy 30608 93yBANHCA MONOTH 36PHO AIMLIE HA THX MIHHAX,
WO HaneXans MicuesoMy nidty [7, c.176].

6



Paoibosa {.0. Ponb BilTa Yy CTOCYHKABX MICLKOFO HACENCHHA 3 NPEACTABHUKAMH KOPONIBCLKOT B1aaH

3ycTpivaloTbea hakTh, WO cBiAYaTh Npo noain npubyTkis i3 sifitiscrea
mix nsoma ocobamu. 3oxpema, B 1427 p. y TepeGosni BiffTiBcTBO AiAMAYK NOPIBHY
bapbapa, apyxusa Tomawa 3 Tepebonni, i Mansropxara, ApyxuHa SHa, ilita
TepeSOBAFHCLKOTO. JIOCHTD 4acTo 3a npubyTkoBy BIRTIBCLKY nocany TouMnacs
janekia 6opoTbba MK NPeTeHAEHTAMM.

MpecTiok nocaay Bilita OyB HACTINLKH BHCOKHM, 1O B AEAKHUX MicTax
HaBiTh BYNuLI Ha3uBaaKca BikTiBcbkumu [§, ¢.56).

B.OtamanoBebkuii nogac Taky knacHgixaitiio Micr-margedypriii: “Micra-
MarfeOyprit cxeMaTUUHO RNOAIJIRIOTH HA ABA THNW: HA MIiCTa 3 NOBHHUM
Maraebyp3skuM NpaBoM Ta MICTa 3 HENOBHUM Maraebyp3bkuM npasom. CBo€O
4eproo, MicTa OCTAHHLOFO TUNY MOXHA NOMIAUTH TAKOX HA ABi KaTeropii
BIANOBIAHO A0 0OCAry HanaHMX M Npas Ha CaMOBPAAYBAHHA: @) MiCTa, B AKHX
BIHTIBCTBO Oyno iHkopnopoBane MicTy, Ta 6) MicTa, B SKkux BilTiBCTBO 6YynO
HafaHe CTOPOHHIH Ana Mmicta ocobi — crapocTi, abo cnagkoBoMy BIHTOBI-
uaaxtauy™ {6, ¢.378]. Micta TepHoniabulHK 3a WiEto KAACHDIKALIEI0 MOXHE
BIZIHECTH 710 MiICT i3 RenoBHUM Marnebyp3bkHUM NpaBoM, y SKKX BINTIBCTBO OYJ10
HajlaHe cTapocTi abo cnaakoBoMy BEATOBI-LIAAXTHYY.

[lpoaxanizysasitH WHPOKY i PizHOGIYHY RiANbHICTS BiiiTa Ax BUOOPHOT
000U, MOXKEMO CTBEPAXKYBATH, L110 HOMY HAJISKHTb BUKNIOYHA POJib ¥ CTOCYHKAX
MICLKOTO HaceieHHs 3 NpPeACcTaBHHKAMMW KOPOSiBCLKOT Baaan B Mictax abo
BIaCHUKOM MicTa 4H HOro npeAactaBHUKaMM KOPONIBCLKOT BNaltH B
NPUBATHOBAACHHUILKMX MICTaX 1 MicTeukax. | B ULOMY nNaHi BIfT, y CHiy ¢BOIX
cayx6oBux 0008’83KiB i 3riAHO 3 gaHOT HUM NpucAru, 3060B’'a3aHuii Gys
3aXMLUIATH | BIACTOIOBATH IHTEPECH MilllaH.
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Radibova [.O.
ROLE OF "VIYT" IN RELATIONS BETWEEN TOWN POPULATION AND REPRESENTA-
TIVEES OF ROYAL POWER
Functions ol "viyt”, his rights and dwties in the ¢ity council arc explored in the article.
Analvsing a wide activity of “viyt”. as an clected person, the author claims, that in relations between
town population and representatives ol royal power in (owns the exceptiona role belongs to him.

O.M.Slpemko

NAPUHUUIT AHTPOIHIOUEHTPUIMY Y CYHACHOMY
MPABO3HABCTBI

Cooroaui, sk HikoNH, Ha pyDeXki THCRUOAITH YCi 3aTOBOPHIH PO MOAKHY
K IHAMBIAYANLHY, OAMHHUKY Ta HAHBHLLY COMIANBHY WIHHICTh, PO3BUTKY AKOT
Ma€ CAPUATH Aeprkasa. Y pi3HWX HanpsmKkax {peairii, KynsTypi, €KOHOMiL TOLLO)
cnocTepiracMo nepcoHanicruuHy pesomioiino. Lo He € BuxsTkom y npasi. [paso
Mae OYTH MepCcoHaNiCTHUHUM, MOBMHHO OPIE€HTYBATHCh HA JTIOAHHY.

JlericTChbKuit THR NPaBOPO3YMINHA, Ha AKOMY NoOynosaHa NpPaBoBa CUCTe-
ma kpaid Paagucsroro Coto3y, Mace Baiy — NpoHU3an il NPUHUKIOM €TaTHCTCb-
KOTO maTepHasi3My; BU3HAHHA IrpoOMansii e 00’ ¢KToM 1ipaBa (AKe TBOPHTH
JlepkaBa) Ta BUHATKOBE LWAHOONHUBE CTABNEHHA 10 AePHKaBU, SK 0CO0NUBOT LLiH-
HOCTI TOLLQ — BIH 0C00/IMBO Haronolilye Ha iaei cunoBoi pywkuii rpasa, To6To
WINKOBUTO CRIPAMOBAHUIT HA 3aXUCT] IEPXKARH, A tie rpomMans. Ane x, Hacnpaeai,
A0S NpaBa METOK) € e Jep)Kasa i He cycniibeTBo. MeTolo Beix HOro 3ychnb €
KUTTA THAKBINA. TakuM upHOM, npasosa cepa Ykpaitm sk nocTpaasiHChKol
pepxaBy MOTPedye rymaMisauii, Yce ue syMarac nowyky HOBHX Niaxoais i pi-
WeHb Y iaocodcbko-npaBoBiii aHTPONOIOFIT, 30KpeMa, po3pobKH BAACHOT KOH-
Lenuii MOAHHY, AKa Byna 6 CPUHHSTOIO | 3aCTOCOBYBANACh HE TiIbKH Y BITUH3-
HAHIH HayLi, asne 1 Ha MDDKHaPOLHOMY PiBHI,

Ao zaxionux ceponeiyie, 1o nposguri ayikaeaenicms 00 anmpo-
novexumpusmy, naiuexncamo M. Ilenep, A.lesen, I.Hneccenep, E. Pommuakep,
I:-E.Xepcmenbepe, B.bproczep ma inwi {2].
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Spemxo O.M. TIpUHUKN AHTPONOICHTPHIMY Y CYHaCHOMY RPABO3HABCTBI

3unayny ysary ¢pinocodcbko-npaBosiit aHTpononorii, B TOMY YHCHi | NPHH-
LKy aHTPOTIOUEHTPH3MY, ¥ CBOIX npausx npuainsiors M.[[Tareit-Bparaciok,
C.1.Makcumos, A.A Panyrin, I.A.I'yauma, B.M.lllanosan ta tvwi [8; 5; 11].

O6’exToM HaWoro RocimkeHHA € Ginocodcbko-aHrpononoriyHmni niaxin
y NpaBO3HABCTB, B TOMY YHC! | NPHHUMI aHTPOTNOLUECHTPHIMY.

MeTta naHoi poO0OTH — AOCAILKEHHS aHTPOAOLEHTPUIMY B CYYacHOMY
NpaBO3HABCTBI.

3a3HaueHa MeTa A0CATaEThCS 338 AONOMOTOI0 BUPIlLICHHSA TAKHX 3aBIaHb:
PO3IKPHTH 3MICT (pinocodcbKo-NPaBoBOT aHTPONOJIONT (B TOMY uiicai #l auTpo-
NOLCHTPHU3IMY): NPOCTEIKHUTH B3ACMO3B A30K Npasa | JIOJIMHU, BKA3aTH Ha
BAXKANBICTH TYMaHICTHYHOIO MiAX04Y NPH APHIHAUCHH] [IOKApaNIHS,

[Tepli HOK po3notaTi Hale KOCATKEHHS HPONOUYEMO 37 CYBATH, WO
MH PO3YMIEMO i tepMinaMi “dinocodeLko-npasosa anTponoaoris™ ta “aHrpo-
NOUCHTPIIM™,

Cyuacut HaykoBii (inOcoPebKy aHTPONOAOIKY POINSAAUOTH Y ABOX
3HAUCHHAN: AK PO3IA (ranyib. HactHny) Ginoco@pebKHUN 31aHb, NPUCBIYCHHX
BCEOIMTHOMY PO3MAALy NPoOACMH JIIDIHEN, SIK cyuacny (pnocofebky uikony,
OCHOBHIM I NPeACTaBHUKAMH K0T Oyni HimeunKi (iocogpu M.1Henep. A.lenen,
[Maeccenep 7a iH.. HPHHLHNOBYIM 3aBIAHHAM AKOT Y10 po3pobka npobaemu cyT-
HocTi moannn. C.1.Makcumos npononye tperc: uiocoebka anTpononoria -
O0COOANBIIT METON MHCACHHS, AKIH poOWTL AKUCHT HO aHAMI3T JIONHHH B
KOHKPeTHINA chryaiii [S. ¢.192).

dinococubka auTPONONOrist € He CTINLKH HIIOCOPCHRa MHCLHIIIINa,
CKiNLKH inocoeuka Komiteinis, wo ommpacrues na npani M.IHenepa. ska
OXOINIOE peaitbHe NIOACHKE CIIBICHYBaHH B yCiit 100 1OBNOTI, BINZHAUae Micue
§ CTABNCHHS MOAHHH A0 HABKOJIMUINBLOIO CBITY.

AHTHUHE MUCIEHIS OYJI0 SBCPHEHE 10 KOCMOCY T LPHPOAH, 10 MOJILRH
K OCTIILKM, OCKLIbKIM BOHA NOB A3aHA 3 HUMHK. Y Mepioz cepeiiiboBiuun MoanHa
PO3MIAUANACH AK CKAAA0BA HACTHHR BOXKOI0 BNOPsUKyBarns B c8iTi. Y Hosuii
4YAC MOAHHY 3aMiHKB iT Biracnnil posyM abo nasith adconoThnii posyM Beecsiny
i ntofiHa cTae cy6’extom niznanu. [Mounnaioun 3 Lhuiinra, 3pificHioeTsen
NOBOPOT ¢ BPONEHCHLKOrO MUCICHHS Y BIK inaHBiLyaNLHOT Ta ICTOPHUHOT KOHKpE-
TH3AUIT TIOACHKOTO ICHYBANNA | TIOHATTA WNTTS,

Yepes Hiwwe i Ulenepa po3BUToK itoB JIO eKIHCTCHITOHANITIMY, B SKOMY
dinocodchka aHTPONOAOrin 3HAILI CBOE THMUACOBE 3ABEPLUCHHA. SHAUHN
BHECOK Y (hinocodcbky aHTPONIONOTIK NPUBHECEHHI ICHXONONIEIO Ta 3aBASKY
cnpobam YTOUHHTH NMOHATT 0coBUCTOCTI,

HeobxiaHicTs BUpiWEHHS NUTaHb, WO BUCYBaNHCL (pinocodenkolo

aHTPOMONOTIEHD, ¥ 3B’A3KY 3 ypaxXyBaHHAM PO3BUTKY IHWHX HAYK NPU3BENO AO
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AXTyaneHi NpobNcMH BIIOCKOKANCHHT MHHHOIO 3aKOH0AABCTEa YKpaluu

BHHHKHEHHA WINOMe pAAY ranylelt anTpononoril: couionoriunol, TeonorivHoi,
neaarorivyyoi ra iv. [9, ¢.24], pianosiaHe i1 npaBosol. TaxHM YHHOM, NpaBosa
aHTPONON0TIA — e yacThHa dinocodii npasa, ska BUBYAE JHOAHHY Ta Micle fi'y
nipaonii peanbHocTi. 1o cTOCYETHCH aHTPONIOLEHTPH3IMY, TO NIl HYM MM PO3Y-
MieMO PinocodChbKy MO3KLIK, BIAMOBIAHO A0 AKOT JIOAMHA € LEHTPOM CBITO-
oynoeu [1, c.441].

Jhonwua i npaBo — a8i cknaaHi Ta 6ararorpadHi rinocodebro-npanosi
KaTeropii, wo nepedypatoTs y NocTiiHOMY B3aeM03B’°43KY. Kopitihs ripasa carae
NPHPOAH NOANHA. [TpaBo icHYyE TOMY, WO iICHYE NI0AHHE, AKa NOTpedye npasa.

Hemae eaHHOro 3aranbHONPHHHATORO BU3IHAYEHHA MPaBa, K | 3aranbHo-
npuitHATO! KOHUEeNUiY NIOAUHN, STKWO PO3TIAAATH NPEBO AK PEYNITOP CyCHitb-
HUX BIAHOCHH, Ik CUCTEMY 3araNbHOO00B ' A3KOBMX COLIaNIbLHUX HOPM, LI peani- °
3YHOTHLCH CHOKO AEPHKABH | T.A., TO MiXK NPABOM i NOAHHOIO MOYKHA 3a(iKCyBATH
TaKy 3aNeXHICTL: NPaBo — L€ CHCTEMa NPaBHII, AKI pOOTATL HOPMANLHE KUTTS
MOMCTHBHM, TOAI K OCHOBHI (DaKTH NIOACLKOT Npupoad pobnats Taki npasuna
HEOOXiDHUMN. ¥ ubOMY BUNAAKY MOXHA TBEPAMTH, WO MPABO - PEAAbHICTD,
AKA He 3ANEeXUTb Bill IHAMBIAA. lHAKBIA HIOUTO MOTNWHAETLCR B WO PEANLHICTD,
fIpore nepxaBa, CHNOKO AKOT PEaNni3yeThesi UE NPABO, HE NOBWHHA BCTAHOB-
THOBATH, @ THM Taye, 3MYWYBATH LOTPHMYBATUCE TIPaBHN, WO CyMepeuaThb
CYTHOCTI, NPUPOAI NIOAVIHH,

B iHWwoOMY po3yMiHHI npaso — e Te, HWM BONOLIE KOHKPETHHIE iHAKBIA.
To6TO KOIK MY TOBOPHUMO NMPO NMpaBo, TO 0O0B’AIKOBO MAEMO HA YBa3i OfHE i3
npas. lcTopia po3BUTKY NHOACTBA — UE ICTOPIA BCe 6iNbluoro npaposoro BU3HAHHA
B AKOCTI Nloaei NPeACTABHUKIB Pi3HMX BEPCTB HaceneHH s, PO3LiHpeHHA Kosta IX
npas. AQKE 3 TOUKH 30PY Hacy | KOHKPETHO-ICTOPUMHHX YMOB BUHHKHEHHA THX
YUY iHWKX Npas ) cBoDOA KOANHHK Ta FPOMARAHUHA, 3 TRAKOX HOPMATHBHOIO iX
3aKPHUIEHHS | PO3PIIHACMO RPaBa Nepuioro, APYroro Ta TpeThOTo NOKOAIH,

MNMporonecuswmM Npasa JHOWHYW rMepuworo (IHAHBILYAbHI FPOMAACHKI Ta
NOAITULHI NMpaBa — Npaso Ha caoboay AYMKH, COBICTI | penirii, Ha HEAOTOPKAHICTE
0ocobu, Ha yyacTb B ynpaBriHHi gepxasoio TOLLO) Ta BPYrore (colliantHi Ta
€KOHOMi4HI IPaBa) NOKOJiHb, MH YTBEPAWIIN i€ BULLOCTI JIHIMHH CTOCOBHO
AePKaBHOT BAAAM, WO NFOAHHA € NEPBUHIOBU3HAYANIBHOIO, @ ACPKABHA BIAZA
NOXIAHOK, BTOPHHHOK BIZHOCHO NICAWHK, WO CAME LEP¥aBa NOKAHKAHA
CTBOPIOBATH YMOBH ANA BeceBiyHOT peanizauil iHAMBIAOM BHLISIranaHWX ApaB.

XX cT., Oyay4n opradivHuM npoaosxerHam Hanbaus dinocodcuko-
NpasoBol AYMKW NONEPeaHiX ICTOPUYHHX ENOX, JAKPINKIO HA PIBHI BXE HE
OKpeMyX KpalH, a BChONO CBITOBOIO CNIiBTORAPMCTEA €K MOAWHY AK Cy0'cKTa
npasa, abconoOTHOT UIHHOCTI, Lo HANIIEHA OAHAKOBHM OGCATOM HEBIAYYKYBaHHUX
npas. BoaHouac 3’ ARNSETLCA NOTpeba y KONEKTUBHUX NPAaBax HOBOTO (TPETHONO)
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Apesxo O M. TIPHHUNN BETPONOHEIFTPHIMY Y CYHACHOMY MPABOIHABCTRI

NIOKOAIHHA: NPAaBO Ha MWD, HA MDKHAPOAHE CTIINKYBAHHS, Ha Oe3neuse 1is XHUTTA
i 310p0B’A ACBKINAA TOWNO.

Ha nawty AyMKY, KiftbKiCTb npaB KOHKPETHOrO iHAMBINA 3aNe€XHTs BiA
Woro 3aibHocTed. Y croo yepry, 3nibHocTi MicTATE ¥ cODI po3yMiHHa (npaso-
3paTHiCTL) i AieBicTb (AieznarHicTs), LLo6 BonoaiTH npaso3aatHicTio, A0CTATHLO
GyTH moaunKoto, Tob610 6yTH 30aTHUM HapoauTHea, TTporTe, wiof OyTi mieznatHuM,
HEAQCTATHLO OAHOIC (PAKTY ICHYRANHSA MOAHIN, TOTPIGHO PO3YMiTH TE, LLO BiA-
BypacThen, i nepeabavarn Hacniaky ceoix Ail (10, B CBOIO YEPTY. JWIEKHTD Bil
Biky). ToMy oBcsar Ai€3naTHOCTI BCTANORMIOCTLES IRKONHAMH B 3a1€XHOCTI Bia
BIKOBOT rpagauii.

Ak SauHMO, NEMOKpaTtIHHE PeHILI PIBHOCTI B Npapax i cooboaax moan-
HU Ta rPOMANRHIHA MOXKHA NIAKATH KPHTHILL 3 BUILEIFANAHOI0 MOWKHA TBEPAHTH
NPO NPABOBY HePiBHICTb MoAEH. AKka BHNNHBAC 3 TX IHTENSKTYANLIIO-NPABOBOT
HEPiBHOCTI. Ane B JAHOMY BHNIAAKY IHOMWIKOBQ FOBOPHTH PO HEPIBHICTL AK
aucxpuminatiito. Koikpe TR ivanBin Mac CTineKH Npas, cKiabKu y #6000 3qi6HOC-
Tel. Tomy Hecnpageariisim Syae smeHineHins obcary ore npan i ¢nobon 3apanu
IPIBHAHHA Y NPABAX 3 UM IHDIBIIOM, MCHEH INTENCKTYILRC 00AapOBAHKM,

30BCiM WA CUTYaUiA, KOAH Mo Oy1c AT HPO THINY KATCTOpilo Apas -
HERIA'EMHI NPABA. N0 AKHX HANRKATL XNTTH, CpOBONA, RAACHICTDL | NPArHEHHS
A0 HACTA THHG. BouK € cBAMEHHUME 30 OV16-FKHX YMOR | HANAIOTLCA KOMHI
NIOREHI Y piBHift Mipi.

STKINO POBINSRATH RPARO 5 CYKYHHICTE NPABANA, SKHM H JHONH KEPYIOTLCS
Y CHIALHOMY XKHTTE, TO 3 (PIAOCOPCLKO-11PAROBOT TOUKH 30pY Oy/Lh-sAKa ACBiaKTHA
NOBEAIHKA 3aBMAC WKOAY AK OKPEMilt 0cobi. rak « neboMy cycninbetpy. Taka
NOBEAIHK: HE BIANGBLAAE ICHYIOUIIM Y HAHOMY CYCITHALCTBE IPABOBIIM HOPMAM i
CRPSIMOBANA NPOTH HUX, @ TOMY NePeAdaNAc BLANOBIHANLHICTL (afMinicTpaTUBHY,
UMBINLHY, KPUMiKanbHY). 3a Haiilinsm coutansiio-nedemenni ppoTHnpasHi
BYMIKM (3JOUHHM) HacTae NokapaHis y BUrIsAl mo3damienisn soai ado obme-
KEHHAM OIHONO 3 OCHOBHUX NPaB mojzin - ¢sofouu. Pisii HAPONK i pisHi
Kpaii{ MalOTL CBCIO TpaLnUilo GopoTncs 3 aauHm 3J10M. Ha noKapaHHsa TaKoK
BAAHBAE CTYAIHL KYAbTYPHO-tCTOPHINOT ryManizanii cycniinecrsa, Ritout
YABAECHHS Ha TaKi inocodeski kareropii, Ak *a00po”, “1n0", enpareantBicTs”,
“MOARHICTL™ TOWO,

fIpu3navaioun Nnokapana, CHijl 1AM STATH, WO e NOKAPAHHA BHHHHX
32 WIOUMH, @ BAIIPABIICHHA NPABOHOPYUIHHKIB | 3an06iHraHHA RUHEHHA HUMRK
a6o iHWHMHU ocoBaMu HOBHX 3NOMIIHIB  META, AKA NMOBHHHA HANOBHIOBATH
TYMaHHUM 3MICTOM KPUMIHAALHO-NPABOBY HORITHKY KpaTiu,

Barato ranacy uMHMTLCA Y DiNnocoPCLKO-NPaBOBUX KONAX CTOCOBHO iH-
LWOTO BHAY NOKapaHHA — cMEPTHOI kapH. ITpaBo HA XUTTS — Lie NPHPORHE He-



AxTyansHi DpoSleMH BAOCKOHENEHHA YHHHOTO JAXOHOAARCTBR YipalHH

Bij'eMHE TIpaBo, AKe MOANHA OTPHMYE 3 HapOMKEHHAM. ToMy jtepxasa Hi 3a
aknX o6cTaBHH He Bnipasi no3bamnaTty iT uboro npasa. B 0608’ s3xu Oynb-skoi
KpalH{ BXOAWTH 3aXHUCT iHTEPECiB YCiX CBOIX rpoOManaH, oxopoHa X npas. Lile s
enoxy [TpoceiTHUuTBA Beankutt rymanict Y. Bekapin 3aypaxyBas, Wo crpara -
ne “sifiMa Hauii i3 rpoMaasHUHOM™, BoHa HE € KOPMCHOK TA HEODXiZHOK Ans
cycnineersa [4, ¢.183]. HapiTs 3a Takuil 3104HH, AK YOUBCTBO, HE NOBMHHA
nepeabauaTvcs naHa Mipa moxapaHla. AKe No30aBAAKOMH MHTTH 3/10MMHUS,
MH CBOTMHM RIIMU CTAEMO CXOMKHMM HA HBOMD, CaMi ¢cTaeMo s8OuBUSMN. Birbiue
TOr0, B TeKeTi OCHOBHOIO 3aKORY AcpkaBH NOBUHHE BYTH TIpAMa BKa3IBKA LWORO
3abopoHn cmepTHOT KapH. [TpUknaaeM ULOro MOXKYTh OyTH Taki kpaiHn— Opan-
uis, Itanis, Cnogavyuua, PPH, Benbria Ta inwi. Yoro He ckaxew npo Ykpainy,

VY HayKkoBil nitepartypi HeMae €AMHOrQ 3araNbHONPHHHATONO NCHATTA
npasa i He po3pobiieHO €NUHOT KOHUE LT PO3YMIHHA NPUPONH | CYTHOCTI 1I0AH-
HU. Ta YK [HIWZ KOHUERLIR BOAHOYAC Ma€E cuAbHi abo cnabki croponnw. flpote
CIX NaM’STaTH, O Y CYuacHiil npasoBil aepxkaei cTeEpMKYETHCA ines abco-
MOTHOT WIHHOCTI AOAHHU AK MOXCNHBOTO, LS ACPKaBa tWaHye AIOAUHY He 3a il
BMCOKY NOCAAY, MAETHICTh UM NPUHANEXKHICTL 0 KOHKPETHOT BEPCTBH, HE 3a Te,
KUM BOHA €, A 3a Te, KUM BOHA Byne, 3a 3paTHICTs TBOPUTH cefe, 3MIHIOBATHC,
enHaTHes 3 AGCONIOTOM, BHNPOMIHIOBATH CBOKO TBOpUY enepriio [8, c.26].

AOCKOHANICTh 3aKOHOAABCTBA BU3HAYAETLCH THUM, HACKUILKHY TIOBHO 8
HHOMY HOPHAMYHO 3AKPIMACHO NPHHLUAWTI AHTPONOLICHTPU3IMY: YN 3alMac loaWHa
ueHTpansHe Micile B CHCTEMI Npaea, HACKINbKH NPaBo OXOPOHSAE 11 BiA CBABINMM,
po6HTE i1 ¢BIiAOMO COLIANBHOKY ICTOTOKD, KA 30aTHA KEPYBATH CBOTMH NOYYTTAMH,
NOBEAIHKOID, BUHHKAMH | BIANOBIAATH 33 HUX Neped CYCninbeTBoM. Ha piseHb
TAKOI0 32KOHOJABCTSA BMIMBAE PO3BUTOK ¥ KPaTHI ABOX HAYK — NPABO3HABCTBA
i dinocodii npapa, ckNagOBO OCTaHHLO! € NPaBOBa AHTPONONOTIA i3 CBOIM
BYCHHAM NPO NOAHHY Y Npabi.
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Yaremko OM.
ANTHROPOLOGICAL PRINCIPLE IN THE MODERN JURISPRUDENCE
The philosophy of law. paying consickerable attention 1o sociological and anthropolegical
faciors of the dynamics of the legal reality. plays impostant role in rethinking of the ¢ssence and
value of Jaw. Considering this, the discipline - in the conditions of trimsformation ol the state-legal
instilutions in BKraine - should be placed on one of the pasnmount places in the system of humani-
taran scienges,

H.B.Dinkk
MICLLE I POJOABL JHOAUHHU B CUCTEMI TPOMAIAHHCHBKOIO
CYCNIALCTBA

[Le Taki Bigomi Mucaureni, sx I Kawr, lerean, T efiy, Ta cyuacni aocnia-
HUKH, cepen akuX | Epoect Meastiep. K Jhkou, Jleon Jhorn, Kapa ltonnep ta
paa BITHH3HAHNX yuenux - illenposa. B.Koncitunkon, O.Crakytr. B.CeniBanos,
O.Cxpunwok, 1O.UleMinyyenko. B.Peuntibriii. 11.M. PaGinoeeit. A Mauiox,
10. Toauka, B.Cipenko. C.boGposuuk. (0. boriniu, B.1'onopucHke, T.Kosanmyk,
B.Measenuyk. O.CrakyH, A.M.Kogoniii ta paa iHmnx akieurynany ysary ua
HPOBIAKIF poni NOANHHN, OCOBICTOC T, IANBELA Y FPOMRASHCBKOMY CYCTIIALCTRI.

IpaoTe 3a YaciB PAnSICLKOY BJIALN N3N ILOAO HEBHIHANHIIA 0OCOOHCTOCTI
nocsrna csore anoreky. Cynacii DoCHANNKH TOro Nepioay KOUCTaTyIoTh Toil
dakT. o passHchLKke CycninscTBo 1poiinno uepes yei moxnsi gopmn nitHe-
CCHHA NepKaBy HAZ AKEHHO.

IIporonouieHnn YKpalud He3aed HOI0, CYBEPEIHOIO NEPKABOIO. KYPEC HA
IHTerpaniio B €spomy, yHacTh ¥ KNOUORBIX ¢ BPONEHCLKNAN CTPYKTYpaX NOKNARO
HOMATOK 3MIHI CTABICHIIO 0 KOHKPETHOT MOAHHHK, ilaMBina, Kype, axitil 6yno
B3A10 3a ocHosy npH GopMyBaHNIi HOBOT AepxasHocTi, OyB BanpasieHili Ha
3abe3meueHH i 1O NPHHLLINY BEPXOBLHCTEA HPABA B YCix cpepix cyCNiibHOMo
MUTIA, AEMOKPATIIALIHO CYCHINBHONO XINrra. INACHICTL, cBOBOAY CNOBA, APYKY,
npecu, Ripocnogigania. GararonaptiiigicTh, crasaenis 10 0cobn Ak HailBHoT
uiHHocTI gepxasi. OcoBNHBO HIHHO Te, WG OCHOBHI 3ACAAH IPOMARAHCBKOTO
CYCIINLCTRA IHAHIWAM CBOC JAKPINNIEHHA B OKPEMHX CTATTAX KOHCTHTYWIT, XoY
cama aediHilin “‘rpoMagsHckKe CyCninbcTBo™ TaK i He 3HaHLWINA CBOrO KOPU-
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AXTYaNEHI NPOSACMY BAOCKOHANCHHA YHHHOIO 32KOHOAABCTBA YKpAlH#

AMMHEOrO 3axpinnedHs Hi B OcHosroMy 3akoHi Ykpailu, Hi B paai iswwx
JAKOHOMaBYHX AKTaX,

VY nani#t crarri MH 3po6HMo cnpoby BOCHIANTH Micue H postb NONHHK B
CHCTEMi FPOMAASHCLKOTO CYCHINLCTHEA, @ TAKOK 3’ ICYBATH, RKHMY XK 0COOMCTHMM
AKOCTAMM MAE BOJIOAITH NOANHE Y rPOMALSHCLKOMY cycniabeTsi? Lo Mae GyTn
OCHOBOIO il ICHYBaHHA W npouBiTaHHA?

Binnogiak Ha ue — iHAMBIAYyani3M, caMe iHAMBIAYAsi3M AK OCHOBA 0CO-
OHCTOY XapakTepUCTHKY NioNUHM. Tak, Ha BiAMIHY Bid paasHCLKOrO CyCninbCT
BA, Y AKOMY NtoAKWHa OyNa TiNnbKH TBUHTHKOM, 1€ IHTEPECH CYCMinNbLCTBA BIaFaN
CTaBWIHCh Hall iHTEpecaMy OKpeMoi 0coOK, Ne NIORUHA MaNa POIYWHHTH CBOE
“A” y seelarasbHoMy “Mu", NOAMHA Y FPOMANSHCLKOMY CYCNITLCTBI Mae
ONHPATUChL caMe Ha CBOY OCOBMCTI iHTEpECH, Mae CTBEPIKYBATH CBOK IHAWBI-
AYanbHicTb, Tak, Hanpuknaa, NpoOTANOM AOBrOre “acy nia AEMOKparHiaiico
po3yMinach pnana 6inbwocTi, a2 HKHI Nia KeKo PosyMicTsea Bnaga GinswocTi 3
ypaxyBaHHAM iHTepecie meswocTi. Came TOMY KOXKHUH rpoMansiuH y rpoma-
NAHCBLKOMY CYCRIALCTEI Mae NPABO BIACTOKOBATH CBOT 3aKOHH! IHTEPECH HaBITDL
AKLIO BOHU HAYTH Y po3pisi 3 iKTepecamMu OinbWwocTi. AK CApaBeanKBo 1ayBaxye
B.Xaliex y coiii crarTi “/lopora B paGeTao”: “6inbWICTh Ha MiACTAB) TOTD, WO
BOHA “‘33BX AW NPaBa”, He MOXKE T1AKOPATH MEHLLICTh, AKA NparHe OyTH BIILHON.
Be3 cymHiBy, 6inbW cnpaseanvse, KoAH BOHA NiKAE A0 3ACTOCYBAHHSR CUIK, 106
MEHLICTE NPUMYCHRA BiabWwIicTkL 30eperTh ceoboay (B YOMY He Moxe DyTH aAns
HUX 35a), HIX WOl GiNbWwicTe, AOMOMKAKYH BRACHIA NIANOCTI, NPHPIKATH
MEHILICTR HAa OGpasnvBy NONIO TaKKUX CaMHX, sk BOHU, pabis. Ti, XTo He nparxe
HI40TO [HWOTQ, XPIM CBOET BAACHOT 3aKOHHOT ¢B8060AN, MAIOTL MPABO AOMATATHCA
T 3amK AN, KOJIM LIE BiA HUX HE 3R1EKNTL, CKINbKH § roJ1ocis HOMY He NpoTHCTaB-
nanock” |2, c.183].

BinbWicTs BITYNIHAHMUX yueHnx OauaTts BnacHICTh 9K HEQOXIAHY yMOBY
CTAHOBACHHA rFpoMassHchkoro cycninscrsa. Ha aymky A_Konenisn, “Hadiro-
TNOBHIWKUMH YMOBaMH, IO CBiAYATL NPO peasbHe ICHYBAHME TPOMAASHCLKOIO
CYCTVILCTBA, 3aBKAN BUIHAKITLCH TaKi: a} 3a0e3neueHHs ceoboan # 3ymMoBne-

HOK Hel aBTOHOMIT ocobucrocTi; 6) aeMokparuiuse supiweHus npobieMu
BNAcHOCTI Ta 1T opm, wio 3abe3neuyioTes w0 asTorOMIKO # cBOGoay™ [3, ¢.149].

BracHwuk, AX NpaBHIO, BiNYYBAE BCiNsKY BAAZY Hall THMH, XTO noszbas-
neundt enacHocti. Oxe, CycninbeTbo Mae 6yTh 3auikasneHUM Y TOMY, Wob npaso
BAACHOCTI MaJIM BCi rPOMAlAHK, 60 cTREPIKEHHA # POIWMPEHHA ULOTO MpaBa
Be3nocepeaHio NOD'A3aHO 3i CTRCPAKEHNAM | POILIHPEHHAM cBOBGOAH, @ BOHA €
OAHICD 3 HANGINLIW 3aranLHOMOACKKNX UIHHOCTEH. HKWO AIOAHHA HINOro HE
Mac, TO BOHA HE M2C 4Oro 3axHiatv, i Hemac 3a wo Goporuci. PakTHYHO,
3a00pOHAIOMN MPUBATHY BAACHICTL, NOREH NEPETBOPIOBANY 3 NOCMoaapiB Ha
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YACTHHY, TBUHTHK HAPOAHOrC rocnofapceTea. | e € ACKpaBUM NpUKAAOOM
pagsHChXOT NONITUKH TONO Yacy. Asie pa3oM, i3 THM JALIE NPHBATHA BAACHICTL
ABIACTLCA MOAOBHOK) rapaHTielo cBoG0AN AK AN CaMHUX BAACHHUKIB, TAK i ANA
THX, XTO NOKH IO HEKO HE BOJOAIE. AJKE KOMTH KOHTPOAL Hax 3acobammn BUpob-
HWUTBEA po3noAineHui M GaraTbma He 3B’ A32HUMH Mi cOB0I0 BIacCHMKaMM,
HIXTO B RAHOMY BUDAAKY He Mac HaJ HaMu Ge3nocepeaHbol BnanM, i M, siK
[HAHRIAH, FPALIOOYH Ha BNACHWKA, MOXEMO NPUAMATH PillteHHA H AIRTH, LIAKOM
CaMoCTiAHO BHOMPAIONH TY ROIMLIIC | TOTO BAACHHUKA. AKUH HAM MaKCHMaNLHO
NiAXOOHTb.

He MOXKHA BIAKHIYTH 118 ONIHY XAPAKTEPHCTHKY 0COOM, AKa NParde cTaT
DIHCHUM UACHOM TPOMAARICLKOIO ¢YCNinkeTaa, Boua nosuuHa Gyt BHCOKO-
MOPaNLHOK, BOMOAITH HiTKHUMU MOPAILHUMH NPHITMNAMI H yCcTaHOBKaMH. Llle
Ferens siagoans mopaini BUpintanLuy poib y HelTpanizauii HeraTMBHOMO BNAHBY
“UHCTUX BUAAAKOBOCTEN, Came “AobponopsinicTh i 4e£¢Th c1any™ | BUMaraloTsb,
"Wob uew (hauBia 3a BAACHUM BH3HAMCHHAM 3POdURCH ICPE3 CROIO DiSIbHICTD,
CROIO CTAPARHICTL | BMISIHA, YRRTIOM IPOMALSNCHRITO CYCHLILCTRA | 3aNHILABCH
HIM. WO BIH DIKAYBABCH 3a cefe TiLKW uepes GHOCCPUURYBANHSA € 3arafbHUM |
CNINLHKUM, @ TAKOAHC HADYBAR UMM BIT3HaHNA B CROTI YA i1 vas) inumx™ [4, ¢.245].

CaMe MOpanbHICTb Peryimoc norped it nessi BiMeCcHHIL, rPpoOMans HebKe
CYCMIHCTBO - UE CAINBHOTA BHCONOMOPARLHUN HIZMBIMIB, | TIALKH TaM, A€ BHHB
MOpPanl i peryatoBaitHs HCK BIIHOCHH € HEMOXANBIHM af0 BHKIUKAE NEBHI
CYMHIBI, TOAI € MOXAHBHM BHKOPHUCTAHUA CHCTCME JORHIWUKIX 3acolis abo
ACHKOrO 3O8HILUHLOTO BILIMBY, HANPIIKIAA, WIPYIANIIN ASPKABH ¥ CYCRINbHI
BIANOCKHHH. ToOTO MOPaNK PA3OM 3 NPABOM BHUCTVIIAC ¥ SKOCTI COLIAABHOTIO
peryasTopa.

OnxumM 13 HAROINBLIL BAXIMBHAX (1ITANL. SKI BIIHUKAIOTE 3 AOOYnoBOIO
FPOMaasiCLKOTO CYCNINBLETHL, € NOCIAMHS 0COONC THX IHTEPRCTB I3 CyCilism M
Ta YXOBHHMH. SIK YIKe 3a3HQUQN0CHL paiiie, W 19rePecit 1ie IOBUHHI CYNEPEUHTH
OfMH ONIIOMY, a4 HEBIIAKH MAIOTh I'APMOHIHiNe ciinicHyrary, Tak, aepxasa i
CYCHINLCTRO CTROPICIOTH YMOBH, 3a #KIX 0C00a MIKE PLaniioByBaTH CBOT Lipasa,
a ocKiNibkY npas Ges 06os’513KiB be OyBac. 1o BHUATiHO 0cobBa Mae 11eBHI
30008’ A3a1Hs. Hanpuknan. juia To1o, mweb aepkani MOIN CIBOPIOBATH il Niaypi-
MYBATH PidHI coitianbui nporpaMu, 3a0e3netysaTi He3axHieH rpynn Hace-
AeHH3, 3a6e3neyBaTH OXOPOHY [IPABOILOPAIKY Fa INIUL TPOMAASIHHHE CINQUYE
nroaTki, TobTo cnnata nosatkin - ue ofou a30K IPOMIINRIING, alle uepes ueH
0008’430K IHW I 'POMAASHY MAIOTh IMOTY PeaJli30uByBaril CROE HPABO HA (PaUIO
(Hanpuknan, nepes aepxapHy chyxby). ToMy ronoBHOIO 3aNOPYKOIO rapMOHiii-
HOrO CRIBICHYBAaHHA OCOOM 11 MPOMALANCLKOIO CYCNINLCTBR € NoRara ocoboK
mpaB iHWKX Ocif i HanexHe BHKOHRNIHA ¢BOTX 0608 si3KiD.
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AKTYRAbHI NMPOBASMH BAOCKOHAICHHA YHHHOMND JAKOHOAABCTRA YKPAIHH

Ak ronioBHOK LIHHICTIO MPOMAASHCHKOMND CYCNIALCTRA € JIOANKHA, TO
OoCcTaHHA Hemoxutuea 6e3 ceodoin, ockinbkH caMe cBobona 3aliMae HalsMwLy
CTYNiHb ¥y i€papxiy uivHocTed,

Ile Lll.-J1.MonTeck'e B ceoflt ipaui “INpo ayx 3akoHis™ n1cap, wo HeMae
cnosa, Axe 6 Mano cTinbKN PI3HOMaHITHUX 3HAYEHb | cNpaBaano § Take pisuHe
BPaXXEHHA Ha NONOBH, AK CA0BO “crobona”. Cnin 3ayBaxuTh, WO Ha KO0 AYMKY
csobona — ue “‘npaso pobWTH BCe, O AO3IBONEHO 3aKOHAMMH.

Ceobosa — e He npocto BiNLHUA BUOIP ¥y Byab-sikoMy HanpsiMky, a
PO3YMHHA 8uBIp, MopansHuh suMbip, AKuH 3AIACHIOETHCA NIOAHHOIO 5K
KynbTypHoto icTotoin. OTke, ntoacbka cpobona He Moxe ByTH 6e3mMeKHOL0, BOHA
Mae 6yTH po3yMHOI0, MOPanbHOO, TOOTO obMexeHo0 B IM’A 3aranpHoro bnara,
amxe “'cBobona ocobUcTOCTi BYpakac MOXIHBICTL KOKHOrO BECTH cebe ¥ min-
HOCHHAX 3 (HIWWMH 0COGHCTOCTAMMK, Tak, 3K i€ KOPHUCHO, HEOOXIEHO, ane NpH
ULOMY HE NOPYLWYIOUH ¢BO6OAM iHWIMX ocobucTocTel” [§, ¢.211]

B yMosax rpoMapsHcLKOrQ CycnrinscTea pamki csobonu He Ge3mexHi.
Csobona nosurHa OyTn He JIMLIE AEKNAPATUBHUM FACNOM, ane i HOPMOFO, sKa
3aKpirIeHa NO3NTUBHAM NpaBoM. Tomy icHye noTpefa oOMeXX MTH MOKIUBOCTE
¢8000EN KOHKPETHOID IHAWBIAA 3 METOK) Ti 3abe3neuesHs ans iHwKx oci6. TooTo
nepenbavyeHe NEBHUMU pamMxami obMexxeHHs ocobucTol csoboaH IHAKMBIAA €
nepeaymosoie ceobonyu ivnwux. lNpore ceobona He MOXe pPoOIYMITUCA AK
MOXIHBICTH POBRTH WO Xxouelws | Byab-akumM ynHom. Lie nepw 3a sce npaso
pPOBHTH, WO AO3BOSHO MOPANLHUMMU | IOPHAUYHUMH HOPMaMK CYCNITLCTBA.

Cnin spaxopysaTi, WO MOPAA i3 cBoGonod 0coby B rpoMansi HCLKOMY
CYCNiALCTBI B HET iCHY10TH | 000B #3KK. 3B’ A30K c8000nH Ta 000B’ A3KiB po3Kpy-
BacThCA ¥ 1. |, ¢1.29 3aranbHol Aeknapauil npas nioguHy: “KoxHa NonHna Mae
0608 #3KK Nepel CYCHiNbLCTBOM, B AKOMY TiNbKH | MOXIMBHAH BiNbiU | noBHYUH
po3suTok i ocobucTocTi”. ToMy Tak BaXAMBO He nuWe MakcumanbHO A0aTH
1po cBoKO cBobOAY, ane i MaTH NOUYYTTA BLAMIOBIAANLHOCTI NEPEl CYCRILCTEOM
32 HajaHi HUM MONUTMBOCTI ISTH TUM YW THLHUM YHHOM.

Xou cycninbcTeo 8 YKpaiHi (e HE € TPOMAAAHCLKHM, OAHAK BOHO MOXE
CTaTH TAKUM, AKLIO FPOMAARHH YCBIZOMNATL ceGe ¥y AKOCTI OCHOBRHOT aBTOHOMHOT
ONMHMLI CYCMINLCTBA, AKI CAMOBILTBOPIOHYHCH, BIATBOPIOIOTL | CYCNINLCTSO.
A TakoX 3pO3YMIlOTh, 110 BCE 3AJEXHTS TibKY Bin 0cofu, a nepxansa y uboMy
Npoueci BHKOHYE nuwe nonomMibkHi gpyxxuii [0, c.93), xou nockTs vacTo aoBONI
Baromi # 3HauuMi. ToMy HeOOXiHO YCBIAOMMTH SK HA BCIX PIBHAX AePKABHOT
BNanK, Tak i Ha nobyTeBOMY piBHi, WO 0c0oba B rPOMafAHCLKOMY CYCNINLCTBI €
He TiNbLKHA OCHOBHOWO WIHHICTIO, ane # pywiliHOK CUNoK, AKa 3abeaneuye
HOPManbHE QYHKLIOHYBaHHA CYCHINbLCTBA Yepes CROKD NPABOMIPHY Ta BUCOKOMO-
pajbHy NOBeAiHKY. BUCOKOMOpPaNLHICTL Ta BUCOKUR piBEHb NPABOCBIAOMOCTI
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AOCAralOTHCA HEPE3 TAKI AKOCTI, AK IHANBiaYyanbHicTb I cBoGona. Cnia posymiTh,
1wo ocoba H CycniibcTBO rFapMOoHKiRHO CNiBICHYIOTL, “AONOBHIOKTL” OAMH
ONHOFO, BOHM HE MOXYThH ICHYBATH OKPEMO, OCKINTLKK TX NOECAHYIOTH THCAYI
NaHLHOKKIB B3aeMHHX noTpebh. |, 6e3yMopHO, ans Toro, wob ocoba cebe novysana
3aXHILEHOIO Bil OyAb-AKHX 3a3iXaHb JSPXKaBU, BOHA NOBHHHA MATH MOXKTHBICTD
K #HalyBaTH B NPOLECI CBOET XHTTCAIANLHOCTI, TaK 1 BOJIORITH NPHBATHOXO
RFACHICTIO, AKa 3a0e3neuye 1l Hanexuuit piseHb ®UTTA, i, KPiM TOro, NHILE
BONOAIOYM BNACHICTIO, NOAMHA RIACHO cTae 0COOMCTICTIO, AiKA MAE NEBHICTh ¥
3aBTPAWIHLOMY AHi.

OTxe, Ha KOHCTUTYULIHHOMY piBHi Mac OyTH 3aKknageHa AKiCHO HORA
MOZENbL OPrauni3auil XKHTT# AIoanHK H cycninbeTea, BIANOBIARO A0 AKOT BECH
REPKABHUH 1 CYCNIALHNHA MEXAHIIM NEPEOPie HTOBYE THC Ha 3AICHEHNA H 3aXuCT
npas i ceoboA NoAHHN. YCi NONITHYHI, EKOHOMIUHI, couianbHi Ta KytbTypHi npasa
JIOAKHN MAKOTL AICTATH CBOE BigoGpaxeHHs y BIANORIAHNX IHCTUTYTaX fpoMa-
AAHCHKONO CYCNiNbCTBa, TAKUX, AK BAACHICTD, NIANPAEMHULTBO, CiM’ 1, OCBITa,
Hayka H KynbTypa, rpoMmaachki of’exHanns, csobona iHpopmanil rowo. 1l
IHCTHTYTH MOBUHHI CTATH HAAIAHUM MaTePibHIM HYHIAMEHTOM YCIX BUAIB
npas i ceo6GoA NOANHK, alKe “NHOAHHA NPHIiLNE 1O CYCNINLCTRA HE TOMY, Wod
CTaTH MipWOoIo, Rixk BoHA OyNa N0 TOTO, UM MATH MeHLIE MPaB, HiX BOHA Mana
padiule, a wo6 ui npasa kpaue obeperrti” [7, ¢.48].

3 VkpaiHi noBMHEH 4iTKO AIATH Taxuii ryMaHICTHYHHMI NpUHUKN: BiA
iHTEpeCiB AIOAWHAU 10 iHTEpeciB cycninbeTha, acpwabh. JiicHe TpOMANRHCHKE
CYCMALCTBO TIOBHHHO CTBOPIOBATH YMOBH, 34 SikMMH JIOAKHA NPOXOAHTHL BIR
MeHUl PO3BHHEHIWOTO cTaHy Ao Oinbul Po3IBUHYTOIO, i AK HACAINOK ULONO
NPoOLECY LUBIAIZYIOTHCA AK WIEHH CYCMiNbCTaA, TaK | Aepxapa, a BiANOBIAHO H
BiIAHOCHUHM MIX HHMH,

OTXe, B rpoOMaasHCLKOMY CYCAINBCTBI JHOAHHA NOBHHHA BONORITH
AeBHUMMW PUCAMM, CepeR AKHX MOPANLHICTH, AYXOBHICTL, BUCOKUA PiBeHb
BONOAIHHA NMPAaBOBOK | TPOMAAAHCBKOIO KYILTYPOIO, MaTH NAWIE BIACTHBY TR
IHAMBIAYANbHICTH, AKA AacTb 3Mory Byt T ocobucTicTio, Ane BOAOAIIOYH
IHAWBIAYANBRICTIO, 0C00a MOBHHHA YMITH 3AJHUIATHCS UIEHOM KOAE€KTHRHOCTI,
AKOK € FPOMAIAHCHKE cycrifibeTso. BnepHenicTh nlOARHU 3abe3neunTs
BOJIOAIHHA HEIO NPUBATHOIO BAZCHICTIO, amke niuie Syayun MAETHOIKO BOHA MaE
BIACHY CAMONOBArY | BNEBHCHICTE Y 3ARTPAIHBOMY AHI 1 € HE3ANEKHOKO BiA
NPUMX BJAJH, @ TAKOK MAE WAHC PEanbHO BIACTOSTH CBOT BIACHI iIHTEPECH Y
cnopi 3 gepxapoio, Y ULiJoMY, 3 TOUKH 30PY COULIANbHUX B3AEMOBIAHOCHH,
HopMadbHe HYHKUIOHYBAHHA NIANPHEMHHULKOI'Q CEKTOPA B rPOManiHCbKOMY
CycninscTei noTpebye BiaAnoBiAHOT NO3UTHBHOT OLLIHKK B CYCNINLCTBI — rpoMa-
OAHCBHKOT MIATPHMKM i noBipyW HaceneHHs cy0'€KTaM PHHKOBO! €KOHOMIKM —
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AKTyanssi MpobnemMy BIOCKOHANCHHR UWHHOM JKOHOIABCTRA YKpaitH

nianpueMusm i Giznecmernam. [Ina sabesneueHHs 3axucTy npas i csoboa moanHu
B YMOBaX IPOMaifHCLKONO ¢ycnisibeTsa Heobxiado BHpoOMTH HOBI | BAOCKO-
HANTATH ity K 3akOHOAaBYi, TaK i npouecyanbHi MexaHi3MK peanizauii i’
3aXHCTY MPaB Ta CBoO0A JIOAHHHA i TPOMARAHMHA Y X BIaEMOBIHOCUHAX 3 Opra-
HaMH BUKOHABYO1, CYROBO! Baan, a TAKOXK PAAOM iHLIKUX ¢yl exTis.
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Fityk N.V.
THE POSTHON AND ROLE OF A MAN IN THE SYSTEM OF CIVIL SOCIETY
The Jundamental nature and kev trends of raising the levet of citizens” ¢ivtl and legal cdu-
cation as # precondition tor development of civid society and legal state are highlighted in the anicle.
The problem ol correlation of ¢ivil and legud education in the process ol madern state Sormation is
brought up.

H.O0.Fyan
TEOPETUKO-TIPABOBI APOLNIEMAU LOPUIHUYHHOTO INMIPOLECY

MNocranoska npoGaemi. JlocrimxKerHs IMICTY, MEX Ta OPM KaTeropil
“IOPUANIHHIA npouec”, npaBuibHe po3yMitHa 1T cyTi HabyBatoThL HeabuaAKO! Bary
AR NOAANLIIOID POIBUTKY TEOPETUUHHX Ta IPAKTHMHUX ACHEKTIB YAOCKOHA-
NEHHS NPABOBOTO MEXaHIZMY PEryliIBaHHs TPAAULIANO “HENPOLLCYANbHHX"
rany3eii npasa. JleTansHuii aHanis noHN1TTA IOPHWAMHHOMO IPOUECY, BHIHAUEHHA
HOre OCHOBHUX BAACTHBOCTEN TA NPARBOBHX XaPaKTEPHCTHK AOIBOAUTE FPYHTOB-
HilWE A0CHIANTH AWHAMIKY PYXY Ta TpaHcdopMauii nMpasoBrX aBMLL, 10 Biaby-
BACTLCA Y BCIX rany3isx Npapa, BUABMTH 3aKOHOMIPHOCT LIMX TPaHC opMaLLifHHX
NPOLIECiB, 1O, B CBOK) YEPFY, AACTS MOXIIMBICTL BAPOGHTH CHCTEMHMI HaYKOBO-:
NpakTH4HUA NIAXiA A0 BAOCKOHANCHHA MOIENi NOBEAiNKH CYB ckTie npoue-
CyanbHHX BiAHOCHM. IlpannnbHe poIyMiHHA 3IMICTY, MEX 3aCTOCYBaHHA Ta
0araTorpanHOCTi OPHAUMHOrO Npouecy AO3ZBOANTL HABHILHTH €(PEKTHBHICTL
YAOPAAKYBaHHS NPABO3acTOCOBYOT ZistIaHOCTI B UWinomy.

MeTa ¢TaTTi. ABTOp CTaBHThL Nepen cobok MeTy HOCHIANTH CTYTiHb HaYKD-
BOi po3pobky npobnemMu, po3rnaHyTH PiSHOMAHITHI NigXoau TeopeTHKIB AQ
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fyra .0 Teopernko-npanonri npoGacMH 10pRaNYHOID fIpoUECY

CYTHOCTI IOPAANYHOIO NPOUECY, 3ATHCHUTH MOCNi ROBHKI aHaNi3 ICHYIONOT NOKTPH-
HH IOPHAMYHOTO NPOLECY Ta Ha2 OCHOBI LLOrO 3’AcyBary Horo 3MicT, obear i Mexi.
CtyniHb HaykoBol poipobiu. B iopuanuniil nivepatypi aMicT xareropil
“OpUAHYHKHA Npouec” TPAKTYETLCA NO-PIHOMY. TpHBaANMYA Yac HEBKONO BU3HA-
4eHHS NCHATTA Fa CYTHOCTI IOPHAHYHOIO NpoLecy TOYUNUCA AHCKYCiT. PizHoMa-
HITHICTB Ta, HEPIAKO, HiaMeTpanbHa NPOTHAEKHICTL NOMNANIE HAYKORLIB xXapaK-
Tepu3ysain GopMyBaHHA AOKTPHHU IOPHANTHONO MPOLECY ¥ panaHCcbkiit nepiog.
[Tepwi nanpawoBasta y Wil chepi Many ckopille IHTYITUBHKI aHiX HayKoBuil
XapakTep, OIHAK CAME BOHM CTANH TEOPETHUHHMM RIAIPYHTAM ana MaibyTHix
HayxoBO OOrpyHTOBaHWX AOCAIAXKEHL, ABTOPOM NEPLUICNO TEKONQ AOCHIKEHH
IOPHANIHOTO npouecy cTas BajiewtuH Onekcanaposuy Pasauoscoknil, Moro
npaus, wo Oyna Hanpykosana y 1920 p. y 36ipunky “Tpaui npodecopis IpkyT-
CbKOIO YHiBepcHTeTY™, Oyna ripucasueda koHuenwi’ cynosoro npasa. Y Maibyr-
HbOMY AaHA KOHUENLIA 3a3HaNa CXBAILHMX BiAryKiB y HAYKOBHX npauwsax 6araTbox
ROC/IAHMKIB TEOPIT IOPHANYHOMO NPOLIECY Ta IHAKILAA CBOE NPAKTHYHE BTINEHHA
¥ KPUMIHAABHO-NpOLECYANbHIH | LMBINLHO-NpOLECYaNbHIH raty3sX npaea.
Haykoga nosieMika HaBKONO MEX NOWHPEHHA NpoUecyanbHoi Gopmu
IYMOBHNA NIPOTHCTOAHHA ABOX Irpyn BYEHUX. 10 NepLuot BIAHOCATLCA NPUXHAb-
HUKM “BY3LKOMD PO3YMIHHA" OPUAHYHOND npouecy. Lia rpyna HayKOBLIB ¢XTbHA
Gyna BBaXaT¥ IOPHAINIHUA NPOLEC PIBHOIHATHUM CYAOBOMY NpoUECY, a Npo-
LecCyanbHe 3aCTOCYBAaHHA NpoUeCcyasNbHO) GOPMH NPABOBOT AiANLHOCTI —
NOHATTAM TOTMKHWUM cynoBoMy npasy. lTpouecyanbHa (opMa, y Ppo3yMinHi
NPHUXKILHHKIB " BY3BKOIO POIYMIHHA' IOPHAHYHOTO NPOLECY, BBaAXKanacs Bhac-
THBOKO MTHIE TiA NPARO3ACTOCOBY A AISALHOCTI, AKAa MAE Ha METI JAXHCT MOpYy-
WEHHX NpaB Ta iHTepecis Y CyAOBOMY Nopstiky. o NPHXHALHUKIB “BY3LKOTO
PO3YMIHHA” IOPHAHYHONG NPOUECY MOXHA BifHECTH “MMANO NPOBIAHMX
HaykosuiiB: H.ILAnekcanapos, M.C.Ctporosni, H A Yeuina, C.A.lonyHCLKHIA,
A.M.Bacunbep, H.H.[lonarcuknii, A.A.Menbhnkos, B.M.Canuukka ta iH.
[louaTok 50-x pp. OXapakTEpPHIyBABCA NOABO NEPLIKX npaub, NPUCBS-
HEHHX IHWOMY DaucHHIO 3MICTY Ta (POPM IOPHUAHYHONO npouecy. laes npo
APUCYTHICTb NPOUECYallhHUX HOPM Y TPAAHLLITHO “HenpouecyansHUX rany3ax™
3IHalwia cBoe BinobpaxeHna y Garateox rpaisix yHeHHX-anMiHiCTPaTHBICTIB.
Bina novarkis i€V HOBOT KOHRENUIT CTOAAW Taki HaykoBLi, Ak B.M.JIopwenos,
N.E.HeaGalino, A.B.Knetiman, 1. ITetpos ta iHwi. CyTHICTL AaHol KoHuenwuil
NOAArae y TOMY, WO NPUXMIBHUKN “LWLHPOKOTo PO3YMiHHA™ HOPHIHUYHOTO
npouecy, Tak GW MOBHTH, BUBOAATH HOPHAMUHWA Npouec 3a Mexi Teopil CYROBOIO
nipaga, B0a4aruH y BeAEeHHI CNPaB Pi3HUMMH NIIANPHEMCTBAMMY, YCTAHOBAMH, 6a-
IaTO CNOPIiAHEHOTO B OCHOBHOMY. Lle, B cBOIO “epry, Ro3BONAE IPOOHTH BUCHOBOK
FIPO Te, WO B CHCTEMI MaTepianbHOro NMPasa ICHYIOTh YUCAEHHI TPOUECYANLHI
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AxtyansHi npoGneMH BAOCKOHAICHHA YHHHOMD 3aXOHORABCTBA YKpaiHy

HOPMH Ta IHCTHTYTH, NPA3HAYEHHA AKHX TToaArae y 3abe3neveHHi peanizauii
Marepiasbuux HopM Gyab-aKkuX ranysed npasa. Hosa xoHuenuia orpHmana
niaTpuMky y npausx ¥0.M.Koanoea, B.1.[Nonosa, [I.H.baxpaka, B.M.AHoxina,
A.€ JlynovoBa, |.A.Tanarana, B.Q.Jlyuuna, B.C.OcHosixa, I.B.MapTsaxopa,
B.H.Peneuskoro Ta inmiux HayxoBUis. 3okpema, asTopu MoHorpadii “FOpuanuna
npoutecyansHa (opma. Teopia i npaktnka” npod. I1.E. Heabatino i B.M. Fop-
WEHLOB CTBEPMKYBANH, WO *NipouecyansHa JopMa Mae Miclle He THTbKH B FOpHC-
AMKUIRHIA (MPaBOOXOPOHHIN) Ciepi 3aCTOCYBaRHA HOPM npasa, ane i B iHWKX
cthepax. Byas-aka rafyss MatepialsHOrO NPana BUKAMKAE 00 WUTTH BiNUBIAHI
npouecyansii HopMu. CneundivuHi npowecyalbti HOpMh1 BoTpiBHi, Hanpukaaa,
y $inaHcoRil, TPyNOBIN, 3eMeNbHIN, KOATOCNHINA Ta iRWHX rany3sx npasa [l,
c.44]. Taxoi ® AyMKM NPHTPHUMYETHCA ¥ cBOTH npali “lMpoueccyanibie HOPMbI
W OTHOLWICHHA B comeTCKOM npase (B “HenpoueccyanbHbtx” oTpOCNax)”
lLA.l"anaran, ae, 30KkpemMa, 8iH 3a3Ha4ac, O “KOHLEMLIR 3araNbHOTO KOPHAHYHOTO
npouecy 6asyeTbca Ha Till npoueaypHo-npolecyansHili 0cobnnsocTi npasoc-
3aCTOCOBUOT AIANLHOCTI, LLO NOACHIOE CHCTEMHICTD 1T IPUPORN ( 3aranbHi pHCH,
HEZANEXHO BiA CTYNEHSA NPOoUecyanbHOT ReTaNizauil y pi3HUX ranysax 1pasd...
6y,ﬂb'ﬂKHM (l)OpMaM 3aCTOCYBAHHA MaTepiaﬂbHO-ﬂpaBOBMX HOPM BJIaCTHBZ
CHCTEMHA CMIALHICTL HE TUILE Y CXOWHX NOHATTAX, ane #i y ryHKLUIAX i Winsx i
3aCTOCYB2HHA, MNOETANHOMY PO3BUTKY PYXY | pO3B’A3aHHA IHANBIAYANbHO-
KOHKPETHHX CNPaB | NPaBOBUX cUTyauil, B IPHUHLKNAX NPARO3ACTOCOBYOT
mansHoCcTI” [2, €.18].

HoBa KOHUER Ui 3a3Hana pily ol KPHTHKH 3 GOKY NPUXUALHHKIB “BY3b-
KOro po3ymiHHA" topkanuHoro npouecy. Taxk, H.A.Yedina, kpHTHKyKH
KOHLUENUWHO 3aranbHOro I0PHANYKONO NPOUECY, 3a3Havae, WO peanizawis wiel
iAct “MOXKE CRYFYBATH HE HA KOPUCTL YW AN YKPINAEHHA JAKOHHOCTI, a i Ha
LKOLY. OCKUIbKH (haKTHUYHO NPHIBEAE N0 POIYHHEHHS NPOLECYANBHHX HOPM ¥
Npasunax NpouenypH, i, BIAMOBIAHO, 3HU3INTL BHMOTH | A0 X 3MICTY. i A0 X
aopepxaHHa, To6To He Byne CNPUATYH YKPIAACHHIO 3aKOHHOCTI™, ¥V cBoI0 uepty.
M.C.CTporoBuu BBaXkaB KOHUEMNUIIO 3aranbHOI'0 FOPHAHYHOTO NPOLECY TAKOKX,
Lo Ma€ WITYMHUIA XxapakTep i ninkoM He BinoGpaxa¢ CnpapxHLOT CYTHOCTI Npasa
[2. ¢.9]. Ha aymky x A.M.Bacunbera, WHPOKE TAYMaU€HHA OPUAHHHOTO RPO-
Lecy 3Heocobnoe npouecyanshy opmy {1, c.44]).

Ha cy4acHoMy evani AocniakeHHA NpoSAeMK IOPHAKY HORO Npouecy po-
nosXyeTbeA. Jlaniil npobaemaTeiii NPUCBAUCHO YHMaRO AUCepTaLiHHMX
aocnilkeHs Ta Mouorpadiii. LlikaBoto, y HaykoBOMY CRITNi, € AWcepTauis
KaHAMAATE OPHARYHHX Hayk daxTtmysaiHopeo) Onenu BacuniBHOT Ha TeMy
‘“FeopeTHko-npaBoBi NpobaemMu IOPHANYHOIC NPoUecy”, aKa Gyaa 3axuiueHa ¥
2001 p. TyT aBTOp NPONOHYE BAACHE BHIHAYECHHS NOHATTA KIPUAUYHOIO NPOLECY,
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Nn 2.0. TeopeTHro-11pasosi rpuGneMu 10pHAHYIHOND NPOLICCY

Tpaktye Horo Ak 36ipHe HaykoBe MOHATTA, MO 03HaYae GOPMY NEpPeTBOPECHHR
IOPHAHYHUX MOoLeacH, 3aKPiNNeHuX Yy BHYTPilIHLOMY 3aKOHOAABCTSI | B
MIDKHZPOAHHUX HOPMAX, ¥ PeanbHy CHCTEMY NPaBoBigHOCHH [3, ¢.34].

Byuxnaa ocHoBHOTO MaTepiany. Sk caywHo 3asHavae O,B.QaxTMyn-
AiHOBA, AOCNIMKEHHA IOPHAHYHONO fipouecy, opM i MeToaie peanizaui’ npasa
N03BOJIAE NTABHMMTH IHCTPYMEHTAIbHY UIHHICTb Npasa, BIAKPHTH HOBI MOX-
JUBOCTI NiABKUIEHHS HOTO poni 3 MEeTOK (QOpMYBaHHR NPABOBOT AEPXKaBH,
aeMoKpaTH3aLlii CycninbHoro xuTTa (3, ¢.3).

Hessaxalouy Ha Te, 110 3HaYHE YBATa BYUEHHX-NPOUECYANICTIB IPOTATOM
AOBroro Yacy 6yna socepeaena Ha AOCHIIKEHHT MEX Ta 3MICTY IOPHANNHOID
Npouecy, i A0CH HE AOCATHYTO 3roaK ¥ HayKoBiK moneMiui wmoae psay teope-
THYHUX acMeKTiB 3arajibHoi KOMuenuii iopuanyHoroe npouecy, JAHckycilivum
3ANVIACTHLCH MUTAHHA NPO Te, YW CALA OTOTOMXKHIOBATH MIOHATTA “IOPHAHYHUK
npouec™ Ta “iopuanyna npouenypa”. Ha naymky B.M.l'opweneosa. BapTo BiaMo-
BHTHCA Bill HENOTPIGHOT CyNEepPeyUKH | HE HANONATATH HA BHUMO3i HiTKOrO
PO3MENYBAHHA IOPHAUUHOTO NIPOUECY NHIIE RAA IOPHCAHKUIT | FOPHANYHOT
npolenypH — TiINbKK ANA HEKPUCAHKUITIHKUX opranis [3, c.12].

ICHYIOTD | iHILI QYMKH LIOAC CYTHOCTI Aauux KaTeropid. Tak, Hanpuxiag,
AOCMHAHUK 3araAbHOT TEOPIT IOPHAHUHOIO [NPOUECY AOKTOP WOPHAHUYHHX HaYK
npodecop kadenpu Teopit nepuany i npasa |HCTHTYTY €EKOHOMiKH, NMPaBa i COUI0-
aorii B.H.Tlporacos RPONORYE PO3MENOBYBATH Ul ABa NOHATTA AK TaKL, AKI He €
pPiBHO3HAYHHMHK 3@ IMicTOM. HOpUaHI I NPOLEC TPAKTYETHCA HWM 5K PISHOBHA
FOPHUAHYHOI NpoUeAYPH, CRPAMOBaHNWIE HAa BUABNEHHA | peanizauio MarepianbHux
OXOPOHHKX NPABOBIAHOCHH, 1O NepeafiaualoTs CBOEPIAHICTL TF CKAALOBHX PHC
(060B’A3K0Ba NPHCYTHICTR Y CKNAAIL BAAAAPIOIOUON CY6'€KTa;... BHCOKHH piBEHb
HOPMAaTUBHOT pernaMeHTanii 1a in.), a roioBHe — ocoONMBHUH MeXaHi3M 3B°A3KY
3 MaTepianLHO-ApaBoBolo peryiarneho cepolo” {5, ¢.58]. Cxoxolo karero-
Pi€l0 3 KOPHAWYHUM NPOLECOM ROCIHIAHMK BBKAE NPOUECYANbHY APOLEnYpY,
AKa, Ha FAOro AyMKY, € MOPAAKOM peastizauli MarepialbHHX OXOPOHHUX HOPM
(iHWKmK cnosamu — cankuii) [5, €.57). Taka noinuis po3LiHIETECS AK He 308CIM
BipHa. MpoTucTaBneHHn NOHATHL “IOpUAHUHA Npouenypa™ i “topuaHtEHII npouec”
y NOHATIHHOMY anapari, YABAAETLCR He MOXKIUBHM, OCKINbKH KaTeropii *npo-

uenypa” i “npouec"” BiRoGpamaoTL ZOCHTL GNM3LKI, & B ETHMONOTIYHOMY KOM-

TEKCTI B3arani piBHOZHAYHI MOHATTS.

BHXIAHIM MOMEHTOM A0C/ i IKEHHA JArabHOTO I0PHLIUMHOTO NPOLECY €
T¢, o Gyab-AKa AiANLHICTL WORO peanizautii MaTepiafibHO-NPaBOBHX HOPM
noTpebye ynopaakosanocTi. TyTcnin npuinusTy A0 yeark Te, 1WO B TAKOro poay
AIAAbLHOCTI OPraliB AEPXKABHOT RIAXK, OPTraHiZ MiICUEBOIO CAMOBPALYBAHHS Ta
IHIIKX YNOBHOBAXKEHNX NEPKaBOI0 OPraHis NPOCTEXYEThCH CNOPIAHEHICTE
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AKTyansHi npoiacMA BAOCKCHANEHHS HHHHOFO 3AKOHOMABCTBA YKpaisu

CHCTEMHHX 03HaK i BAacTHBOCTEN npouecyanbHux dopm. Crig MOroaMTHcs 3
|.A.lanaranom y ToMy, 1O “CHCTEMHI 3B’ A3KH iCHYIOTE HE JIMLLIC MiXK rJIy3ennmy
npouecyanbHuMu GopmMami. BoHn MaioTh Micue | Ha 6inbl HUILKUX PiBHAX,
NPOHHIYIONH IMICT NpouecyanbHuX GopM HaABITE OKPEMHKX TIPOUECYANbHHX
IHCTHTYTIB PiIHHX ranysed npasa... Bci BoHW MaloTh HA METI pernamMeHTysary
APOUEAYPY NOPYLUEHHA, pO3IrIKAY | BUPilIeHHs CNpaB, NOB’ A3aHKX 3 peanijauico
MaTepianbHO-NPAaBoBHX HopM™ [2, ¢.27].
IrHopyBaniHa KOHUENUIT 3araNbLHONO IOPHAXYMHONO NpoLecy NPH3BONKTS
[0 TOro, WO MaTepianbHi HOPMHU 3aJHWAKTLCS B3 HaNEXHOT NpouecyanbHol
pernaMeHTauii, BHacniaox woro HeedekTHsHo 3actocoByoTher. Ha cworoa-
HIWKIH aeHb RE3aTnepeyHHM 3aNHwWaeTbes ToR (hakT, ulo Byab-aka MaTepiansha
HOopMa 0DYMOBIIOE iICHYBAHHA BIANOBIAHOT NPOLIEAY PHO-ITPOLIECYANLHOT HOPMH,
Aka 6 BHCTYNana ynopaakoBylO4HM ENEMEHTOM MPaBO3acTOCOBMOT AiSNLHOCTI.
Bez HanexXHOro npouecyanbHoOro 3abe3neueHHn BECH MACHB MaTEpiafibHHX HOPM
Oyae MaTH CyTO AeKnapaTHeHmi xapaxtep. IpakTHua GiHHICTL NPHAHATTA KOH-
uenuii “WHPOKOTC PO3YMIHKHA" IOPUAWYHOTO NPOUECY NOAATAC Y TOMY, W0
HOpMaTHBHa perNaMenTalis NPoueCyansbHol ABILHOCTI Cy0 ekTiB NyOTivKOi
BJIAAM BUCTYHAE 3aC060M 3a0e3FCUEHHA 3JAKOMHOCT] Ta CTBOPEHHA CTabiNbHOI
O0CTAHOBKH B CYCTHINBLCTRI.
MMepcriexrnsa MailbyTHIX MayKoBHX aocaimkens. [Joganswi Teope-
THYHHT AOCTHAXEHNA XOHUSMLIT LUHPOKOro PO3YMIiHHS IOPHAMHHOTO TPOUECY
YMOBAIOIOTLES NOTPeboIO AOCAIMKEHHA NpouecyansHuX npobaem Gyns-akol
ranys3i y KOHTEKCTI 3araabHOMpouecyansHux 1npodnem npasa 8 uinomy. He
BHPILLEHHMY 3aNHWaTHCA 0araTo NHTaHs. 30KPeMa, NOAANBLIBOTO HayKOBOIO
YTOYHEHHA NoTpelye NpaBosui cTaryc cyd €KTiB APpoLEAYPHO-NPOLIECYANbHHUX
BIAHOCHH, HeoOXinHicTh HOPMATUBHOT pernamenTauii peici npouenypHo-
NPOUECYANLHOT AIANBHOCTI TA YTOMHEHHS NPUHULNIB TAKOT AiNLHOCTI.
Buchosku. lNpopeseHnii aHanis TEOPETUMHUX TTONOXKEHD A€ NiACTABA
Np#eEAHATHCA A0 NIPHXHUNBHHKIB *IWWHPOKOTO PO3YMIHHA" IOPHAKIHOTO NPOLECY
1 3po0UTYH TaKi BUCHOBKH:
I} nousTTa “opuanunnlt npouec™ € WHPLIMM aHIK ITOHATTS “Cy10BHH
npouec” i He MOXE OTOTOXKHIOBATHCS JIMLLC 3 AiRIRHICTe WOA0 peanizauii
CaHKLi#;
2} kareropii “1opHax AR pouec™ Ta “IOpHANI HA Ipoteaypa” piBHO3HAYHI
34 IMICTOM ,
3) 6yno-AKka maTepiansHa Hopma NoTpelye HARBHOCTI BIANOBIAHOT Npoueayp-
Ho-fpouecyanbHoi HOpMH, Aka 6 3abesneuyrana i peanizauniio;
4) NiANBHICTH OPraHiB ASPHKABHOT BNaAW, OpraHis MiCUEBOro caMoBpALyBaH-
HA Ta HIUKX OPraHiB, YNOBHOBAXKEHUK NEPKABOKD LWIOAO peanizauii Mare-
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pianbHO-MPABOBHX HOPM, XAPAKTEPHIYETLCH CXOKICTIO BiAacTHBOCTE!H
npouecyanbHUX PopmMm;

5) TeopeTHUHI 3aCanH KOHLENUIT WHPOKONO PO3YMiHHS I0PHAHYHOIO fIPO-
Uecy MaloTh NOBHE NPABO Ha iICHYRAHHS AK HAYKOBI ifel Ta MOXYTb 3HAX0-
AWTH CBOE NPAKTHYHE BTINICHHA ¥ PeanbHOCTL.
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Gulya D.QO.
THEORETICAL AND LEGAL PROBILEMS OF LEGAL PROCEDURE
A successive analysis of existent doctrine of legal process is oflered in the anicle. A main-
tenance and borders of judicial forms of legal activity are explored.

P.C. Kipin
FIPHHUYE 3AKOHOAABCTBO 3AXIIHOYKPATHChKHUX
3EMEJIb ABCTPINCBLKOI A0OBH

INpaso KOPUCTYBAHHA HaApaMH HE € YUMOCH a0CTPAKTHHM, LIQ BUHHKAO
3 camoro cebe, Ak i Dyab-axe npaBo, BoHO aBIfE COO0H0 BHPAI ICHYIOUHX €KOHO-
Mi4YHHX BIAHOCHH, cPOpMOBAHHX Ha NEBHOMY €Tani CYCITNLHOTO PO3BHTKY.
Vapasierbea, Wo iCTOPIA €BOMOLLT FiPHUYOro 3aKoHOAABCTRE NoYana BiANiIK i3
MOMEHTY, KOIH KiNbKICTE HAKONHUYEHOMO AOCHIAY RIAROBIAHOMO BHAY BIAHOCHH
Ta BCI CNpoby 3alli KABJIIEHUX CTOPIH YPerynoBaTy X 3a A0NOMOroKO AIEBHAUX Fpyn
3BHYAIB y)Ke HE CRPHARHU TIH AKOCTI MPHAUCT CNpaBn | TOMY BHMaraau popmy-
BaHHA PIBHOUWIHHOT rany3i NpasoBinHOCHH,

Ha HeobXxiAHICTS BUKNIKMKANACH HU3KOIO DAKTOPIB, Cepea AKWX cnia Bin3Ha-
YHTH TAKi: JAKPINICHHS NPaBOBOrO CTATYCY ICHYIOYHX HAAPOKOPHCTYBAYiB,
HANAHHA NPAB Ta NOKAAAEHHA 060D A3KiB HA HUX; BPEryJHOBANHA BIZHOCHH MiX
HAZPOKOPHCTYBaMaMH Ta 3EMACKOPHCTYBAYaAM K, BH3IHAMEHHA POont AePHaBU B

YAPABHHHI MPpHHHOIO CHPABOKO TOWO.
HocniaxeHHs NaHOT TEMH BUEHHMH-IOPUCTEMH B Halll 1aC HE NPOBOAU-

mca, OkpeMi NOAOKEHHSA 3aranbHoT ICTOPIT NPHPOLOPLCYPCOBOro Ta MpHUYONO
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AxTyanbHi npobnemMi BROCKOHEACHHA YHHHOTO 3aKOHOAARCTeA YKPATHH

JAKOHOAARCTAA IHIMHX AEPionis ykpaTHCbKONO AepyaBoTBOPeHHA Gynn BUCBITACHI
B npauax B.l.Aunpeiinesa, B.C Kynsunuskoro, M.1.Haymosa, O.1.TTepunka,
K.M.Tpy6eubkoro, KO.C.LLIeMinyyeHKa Ta iHIIKX,

3 MeTOI0 BUBYEHHA ocobnnBocTel dopm, 3MICTY Ta NPHHUKKIB HOPMa-
TUBHO-TIPABOBHX aKTIB ¥ ciepi BUNOOYBAHHA KOPMCHHX KOMANHH, TX BIUINBY Ha
edekTUBHICTE FiPRWYOT CMPaBW CRil NPOBECTH AeTailLHMH ornaz Ta aHanis
CKOHOMiKO-NPABOBUX MPOoUECiD, Wo BigGysanvcs B Mexax oBpaHoi ICTOPHUHOE
no6H.

ABCTpilicbke ManyBaHHA HA 3aXiAHOYKPATHCbKUX 3EMASAX PO3MOYANOCH 3
apyroi usepti XVICT. nicas dhaxtuunore posnaay Yropcbkoro koponigcrsa [1].
Ak i iHwi nepxaeu iMnepii, ABCTpia 6yna HaN3BMYANHO PO3BHHYTOIO KPaiHOK
y cepi BupobyBaHHS KOPHCHHUX KOMasfUH. Ane 36epeXeHHA TAKOro BUCOKOTO
piBHS BUKNUKANO HEOOXIRHICTL YAOCKOHANEHHS HE TiNbKH MPHHYOTEXHIUHNX,
ane # ripHKYo-NPaBoOBHX BIAHOCHHN.

Mpamova, Bunara Kapnom V nin uac o6panns iforo imnepartopom (1519 p.),
rapadTyBana ripHHuy peranilo yciM iMnepcbkHM KkHs3sM. Lledh npunuvn
APABOBOTO PEryarBania ripuMual cnpaau 8 AscTpil Oyno 3akpinaeHo # y
Braanomy B [ 553 p. “Vkazi ne FipHnioMy sitoMcTBY", Aist ikoro Tpusana finpie
TPLOXCOT POKiB. ¥ HbOMY 3a3HAHANOCL: " HE MOXHA A Hi NPOAABATH @ Hi KYNYBaTH
smiHepany 6e3 sBigoma ripusuoro cymui™. Yka3 6ys sigMiveHn# TiabKu “3arans-
HUMU ABCTPICLKUMK IPaBUIaAMK BEACHHA TIPHH4NAX PobiT” [2] (aBcTpifchKkUM
Fipuutalm ctaryTom 1854 p.). Jlo Toro yacy 3aliHILABCA A HEIMIHHKM MPUHLIMA
ripHANOT peranii, wo PakTHYHO AI9E Pa3OM i3 FICBHIHMHN eAeMeHTAMH FIPHHUO(
ceof0oau | A0 HLOTO # 3aXKilaB BRKAIOUMHE NPABO BAACHOCTI MOBAPXa Ha Haapa y
Mexax Horo aep)KkaBn Ta NPapc Ha OTPHUMAHHS NEERHOI Naty aBo BiAOMOTO BiCOTKA
8in NpuOYTKy KOPHCTYBA'liR Haap NPH BUACOYBAHHI KOPUCHHX KONanHH.
Mpeamevom perasii vacTtiwe 3a Bee GyNK cinb i Metancsi, ocoGnMBO GNaropoaHi
pyaH. POpMH KOPHCTYBRHHS peranieto Takox Oynu pisni. B AscTpii Bonoaap peranii
NPOBOAHB BUACOYBAHHSA BIIOMUX KOPHCHHWX KONANKH Ha BCIi ¢BOTH TepHTOpii afo
il 4aCTHHI 3a BnaCcHUH KOWT i caMm cTapad TakuM ynHoM ado TipHHuo-
rpoMucnoBukoM {(taii — I'[1) pazom 3 iHUIMMK abo MOHORONICTOM ¥ A3HOMY
BHpoOHUUTEI. I'lia MoHONoNi€k B ABCTpii Oynu: cinb, pryTh, 3ani3Ha pyaa Ta Oype
Byriang. Tipy uboMy HOCTaTHLO NOWHUPEHHUM GO ABHLIE 3ATHCHEHHSA TipHUYOT
CNPaBY KalEHHHUMH FIPHHYUMIK NIANPUEMCTBAMM Pa3om i3 npupataumn [T [3].

TICHUHA 387 A30K FipHKUWX TA 3eMEIBHUX BIAHOCHH, A€ 3¢MNA BUCTYNana)
Ak 00 €KT 1IPUPOACPECYPCHONC NPABA | AK MXXKHAPOAHOTO 1TPaBa, 6arato B YoMy
BAU3HAYZB UIALOBE NPHU3HAYeHHs o6ox npupoaHux 06’ ekTiB,

BryTpimna x cTpykTypa ripunyux nianpuemcts XVI-XVII1 ¢1. nabysac
TeHAESHUI I BUATH 3 MEX, MPHUTAMAHHHX PEMICHUYIN CNPaBi, Ta BUIHTUCS ¥ (opMi
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KaniTanicTHYHOTO BHpoGHHUTEA. 3pocTtaioua mubuua poapobok norpebysana
HONATKOBUX BUTPAT, 3MYLLYIOUM §aratsox ApiOHUX NianpuemMcTs 06’ €AHYBATHCH
y koMnaHii nianpueMuie (1625 p., TOBAPHCTBO BNACHHKIB IANIZHNX PYAHHKIB Y
LliTupii). B OKpeMHX BUNanxax, koAU POHOBUILY 3arpoxysana Hebeznexa Bia
BHGIPKOBOT PO3POOKH APIOHNUMH NIANPUEMCTBAMH, BXe ASPKABHA BNAAZ NPOSB-
Aana rocnodapcbKy 3aUikaBicHICTb, CRPAMOBAHY HA OXOPOHY Ta pauioHanbHe
BHKOPHCTAHHA Haap (1850 p., o6’ eananus po3pobox pryTHOro poaosuma [apii)
[4]. TpuBana MoHoNONi3aUIA AepP<aBOIO OKpeMHUX ranyseit npoMucionocTi. Tak,
y 1774 p. Gyna cTBopena " ABCTpiHchKa AeKania CONIHI MOHONONIA™, 3HAUHUMH
Bynn no3MuIT AepKaBH Y NipHUYOPYRHIA ranyli. Bomiouac cain sasHauuTh, wo
BAE B TI HACK Y MICTAX Ha Teputopii Fannuubm it Bykosunn, nisnu ripivui cyas,
ay Jiporabuui — TpeTeHchLKHit cyil Kac B3ACMOLONIOMOTH FIpHHUHX TOBAPHCTS.

Came na kineun XVII cr. npunanac #0Ba epa Ans VipHHIOFO 3aKOHO-
nascTsa 3axiaHoi €Bponii. KOHTHHENTANBHI ACPXKABH, OAHA 3 ORHOIO NiLRATH
MOYI B HHN TEPHWUYI 3AKOHWU KOPIHHOMY Teperisjly it CBIAOMOK MEeTOK —
BHPOGUTH 3aKOROAABUT HOPMH. HaGIALIN 3PYUHI A Binkhoro i sceBivHoro
PO3BHTKY TFIPHHUOT CNpaBH.

B ABCTpIACLKIR iIMuepii MiciieM anpodaiti’t HOROFQ IAXOHONABCTEA CTANIH
3aximioyKpareoki 3emni. ITepermsn apCeTPiHcLKOIO HPHIHLOIO 3aKONOAABCTHA,
SK § B IHWHX HIMEULKIIX ACKABAX, PO3NOUABCH 3HAHO (1F3HFIE HDK, Hanpliknaa,
v Opaduii (17911810 pp.) ra 1poxoans fijL BIIIBOM ABOX TEXIH:

1. Teopetut HOI, UIO BINOMLAIE BIA YHCHHX, AKi YCCPAHO 3aiiMaanca, ocob-
anBo 3 30--40-x pokis X1X CT.. AOCHDKEHIIM icTOPIT T2 Teopif ripnityoro npaea.
BiaswictTs i3 HUX nocTamna cobi 3BAaHHAM 3aAXNCTITH POAOBHLLA HAHBAX-
JHBIUKX KOPUCHHX KOTIANWH Bil 1PABA IEMIACBAACHAKA, 3 ONHOrO GORY, T4 Bia
perafnbHOro fIPana ~ 3 IV, A TAKOK 3 ACYBATH BCIO BaXXAIIBICTh NPHHUHRAY
FipHHY0T ¢8000AH 3 TOUKH 30pY NPARA HCPIMORIAKPHRANA POAORWNLA LRODO
Haa0ania HOro y CBOE PO3NOpALKeItHA, HEOOMEKeHe HitHM, KPIM CYCRINIBHOT
KopucTi, FTornaay uix yqeinx, SKi LUTKOM HOPOIKYHANHCh 3 (WTepecaMH
FipHHY0T Cripasis, Mas Ge3sNepedinit BOIHB Ha ripUHIO3aKOHONARNI pOOOTI TOTO
qacy. QCTaHHI NONErUIYBaNIICA THM, WO I'ipHItA CBO0OAR, HEXAN | HE Y HUHCTOMY
BUCAAAIL, ABRSAZ COBOIO NPAKTHUHO BCIONUT Y NIMEILKHN ASpaBaX ApPIHUKN
Airouoro npaea. TakiM U1HHOM, 39KOHOAAREIHL Mil JANHARIOYHCH HR CBUEMY
HALIOHANLHO-ICTOPHYHOMY FPYITI. CTBOPHUTH FIPHINE NPABO, AKe BiANOBIAANO
BHMOIaM HayKH.

2. MpakTHYHOT, WO BUXOAHIE B CAMHX IIPHBMOTIPOMUCIIOBHKIE | Oyna
CTIPAMOBAHA NPOTH YMHHWKX HA TOH UAC NOCTAHOR, FONOBHUM MHHOM, Y Fany3i
FipHHYHX NOAATKIB, AKI CBOIM TArapem iMeHwybasmu abo 308CiM 3ynUHANY
ripHHye BUPOOHUUTRO.
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Micns Hosoi penakuit Kpuminansioro xoaexcy (1852 p.) y ripHuumnx
JAKOHONOMOKEHHAX 3HARLINKM CBOE BiAOOPaXeHHs 3a3HAMEHI PE3YNETATH BYSHHX
IOPUCTIB T& TipHUYONPOMHCIOBUKIB. 23.05.1854 p. npuituann aBcTpiChbKHKI
“T'ipunu il cratyt”, B axomy Oyno 36epexene BuayuyeHHs pUAOBKLI HaHBax-
NUBILLUX KOPHCHHX KODASHH, i3 OSAKHMH BHKINIOUYEHHAMY, i3 PO3OPKEHHA
3EMAICBIACHUKIB | Pa30M i3 TUM HE BCTAHOBAIOBANACH Nepeaua aHi y BNacHiCTb,
aHi y BitbHE PO3NOpAMKEHHA Aepxasn. [puHumn ripHuyot peranii Oys 30epe-
MEHUH, ae HE B KOJMILHLOMY 3HAYEHHI, a JIMIIE B AKOCTI BEPXOBHOIO Npapa
AEpPXaBH PETYNRIOBATH TIPHWYY NPOMMUCNOBICTb ¥ CYCTiNbHUX iHTEpecax.
HaBnaxy, NPUHUMN TipHAYOT ¢BoBoaM, CTOCOBHO MNpasa NepLUOBiAKpPHBaYa,
OTPHMAB ¥ ULOMY 3akCHi 3Ha4YHWH po3snTOK. Tobro xou “Iipununb craryr”
ABCTPIT HOPManbHO Hi TPUMABCA HA NO3UUIAX FipHUMOT peranii, OCTaHHA Masna y
HLOMY nerHi 0coGNMBOCTI: a) peraiia He HocKna dickansHnii xapaxrep; 6) Oyna
BBEReHA (3A/MLICHA) BHKAKOYHO 3 PO3YMiHHA 3arafibHOAEPXaBHUX IHTEPECis,
[No cyTi aci HaHBAXNNBILWI KOPHCHI KONANMHH MIANOPAKKOBYBAIMCH PEXKHMY
ripHMuoT c8060ay, 32 BUHATKOM CONi, BHAOGYBAHHSE AKOT CKIAAAN0 MOHOTIONI IO
pgepwasm [5].

[ipHuue onoaaTkysarua B ABCTPIl Mano Takuil ke xapakrtep, Ak i 8
Baratbox HacTunax HiMeuynnn, ¥V cepeati 8iku ripHHYWi NORATOK y 6inbwocTi
3axigHoeBponecbekrX KpaiH cknagas 1/10 2osmo BUaodyTHX KOPNCHHUX KONANUH.
3a aBcTpIACBLKHMM 3aKOHONABCTBOM, UCH BiacoTok 6ys abo Takum xe abo zewo
6inbKM Ta cynpoBoAXKYBaABCH PisHUMU ApiOGHMH 36opamu. BTiM 3axoHOM Bif
28.04.1862 p. ocobnuBuiA ripuuuurii nonarok B AscTpii OyB BiaMiIHEHWIt 1 pos-
poGkn POAOBHLL KOPUCHUX KONAMKWH, AKI 3HAXOAHAHCH ¥ PO3NOPAIKEHRHI Aep-
xasHOT Bnaay, 6yau NiANOpAAKOBaHI 3arajlbHOMY NpHOYTKOROMY NOAATKY.
Nizuiwmit 3akod (29.03.18635 p.) 3uuzme 36ip 3a npaso po3Binok 3 20 no 4 roa.,
a NoJATOK i3 NOBEpXHi BIABOAIS — TaKOXK A0 4 WA, HA PiK.

LLie oaHa 0cobnMBICTL aBCTPIHCHKOTO MIPHMUOIO 3aKOHORABCTBA THX YaciB
foAsraNna 8 TOMY, LLO NEPEeBaXKHE NPARO Ka3HH woao kynisni y I'Tl npoaykuif ix
BUPOOHUUTBA, CKACOBAHE BCIOAW ¥ 3axianif €eponi, 3a1KIMHAOCE TIALKY B
ApcTpii. 3a “Iipanunm ctatyTom™ | 854 p. TyT Oyna 36epexena 0608’ A3KOBICTb
nocraskm (Ablieferung) sonora i cpifina Ha nepxkasumti MoweTHHIA ABip. YMoBH
OCTaRHBLO! BH3HAYANNCH OCODAHBUMYU JaKOHAMU.

Y npomucinosocti 3axinHo! Ykpaiuy nepeBaxanu iHO3eMHI BKNaseHHs
- aBCTPINCHKI, HIMELIbK), AHMIACHKS, aMEPHKARCHLK], (ppaHLyaski, Benprificeki.
CTeopuBWIKM MOHONONICTHYHI OB’ €qHanHA, IHOIEMHI KaniTanicTH OBONOMINM
OCHOBHYMH Fany3siMH NPOMHCIOROCTI 3aXiAHOYKPATHCBKUX 3€MENs, nepus 3a
BCe HagTOBOIO TA O30KEPUTOBOIO. X HMiKatibKE BHKOPHCTAHNA NPHPOAHWX PECYpCiB
Ta HEWAAHA excnnyaTauis podiTHukie 3abesnenypanm im HaanpnoyTkuy. [MonibHa
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po3pobxa Ha(TOBUX POAOBHMIL NPpH3IBENa N0 BHUCHAXKEHHA Gopucnascbixoro
pPOROBHLULA.

Tpumaroun 3axiAHOYKpaTHChK 3€MIti H& CTAHOBMLLLI arpapHOTO NPHAATKA
4O NPOMHCIOBHX LUEHTPI8 ABCTPO-YropinHH, aBcTpiicbKa Braaa 3aTpuMysana
PO3BHTOK TIPOMHCNOBOCTI, B AKiil Oyno 3aluaTo 6nnsbko 2% Haceneuhs, 10670
noHaa 150 Trc. ocib. Hadgry sunobysany i BuBOzuNK 3 FanuiunHu nepesaxHo
aK CUPHId NpoRyKT. Tlepepofika i1 tocepemxypanaca 34e0inboro y USHTPaNLHUX
paitonax ABCTPO-YTIopIMHK, 110 N030aBNSN0 Kpah MOXUTIBOCTI MaTH Ha Micui
HagTonepepobHy ripomucnoeicts. tle 6yno xapakrepHo i aha ripHmuoy npo-
mucnosocTi [6].

MinepanbHUMU pecypcaM i BiasHaManach NisHiMHo-3axinya Fanuuina,
Bunodytok syrinns Tyty 1882 p. carnys 339 Tic. 1, a apricrs yeix BHAOGYTHX
MCTaNeBHX PYA | BYTFiNAA ckhan pazom 6ina | Man. ra. Nanwarua THX vacis
Oyna Gararoto Taxox i Ha ponosima coni, HapTH Ta o30KepuTY. BapTicTe
BHA0dY ol Y 1882 p. coni cxnana 9.7 MaH. P Ypsa. stkiit MaB MOUONONItG HA
CUib, OOMOKYBaB T BHEODYBAIIN 3% TIABULIENHA Ha HET ILIHK,

Ocobnuny yeary ABIsC 81N1AA0K, KOIM JAKOHOMIRCTRO OYbL-IKOF AEPKABH
CTaBUTL COOI 3aBAAHHSA — HPEIYHORBATH RIAHOCHHH [T ra 3eMaennacHHKa wono
BHAOOYBAHHA KOPUCHOT KONAIMNIKM, 3¢ BHAYUEHOT, 3 JAralibliHM TIPpHHYHM
FAKOHOM LI€T KPATHH, 3 POINOPAILKCIHHA 3¢MAEBAACHNKA. O¢3 NOPYLIEHHA NpH
ULOMY APaB OCTaHHL00. CaMe TaKMil BUNAZOK MAB MICUC Y FIPHHUOMY 3RKOHO-
RABCEBI ABCTPIT HANpUKinui XX ¢r. | 7]

3a ascTpiHcLKUM FipHuttitm craryroM 1854 p. (83 ) 2w 1nena prais kopuc-
HHX KONAJWH, AKI CKRAAAKTHE IPSAMET TipHItol peranii, To6To BUAyUeHi 3
POMIOPAIKCHNA 3EMIAEBIACHIKL, BXOUMARN “ripHii ecMosin” (Erdharze). Brim,
AKI CAME KOPHC I KONANHHB POSYMIFOTHCN NiJL LHM BHAOM. 3aK0H 1€ NOSICHIOBAB,
XOW JIC TIHTAHHA MAJTO BAXKAMBCS IIPAKTINLE SHAYCHHRA IR kopoaibcTea Faniuiv
Ta repuorcTsa Bykosrr, Ty iwe A0 ipniiHaTra cratyty | 854 p, Oynu sacHosani
RIANPUEMCTBA '3 BHA0OYBaHH Hatty111 B FIPHIKIOTO BOCKY (O30KePUTY ). POAOBHING
(HaproHOCHT nAACTH) RKUX Sy HOLHPEHT HA HIBUPTHIN TO HiIBHIUHO-CX i AHUX
cxunax Kapnar.

Y 1855 p. apcTpifickke Maticreperso Pivancis naig po3 ACHEHHA, WO
030KEPHT BUIHOCHTLCH IO BUAY NpHHYKHX cMon, Take X pos'scnenna y 1860 p.
Oyno 3pobactio B BIAHOCHO Nadrti. AJe (i POIMOPSHKCHIM YPALY BHKAHKANH
MEBHI HCB/IOBONEHHS MICUEeBHX CceliMin - ranvuskoro i Oykossiicekoro. Hacnin-
KoM TX MO3HMUIT CTani BiANOBiiNi KIONOTAHRA, HA AKiI iMilepaTop BinpearyBas
noseniHusamMi 1862 ta 1866 pp.. a ypaa MIHICTEPCBKHMH POINOPALKEHHAMH
BCTAHOBHB, WO HA(Ta | O30KEPHT, AKI BXXMBAIOTLECR ANA BRPOOHMIITEA OCBITNIO-
BANbLROI 01, CKNAOAKTL Y UHX TepHTOpIaX (a Taxox ¥y Benukomy repuorcrei
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KpakischkoMy) NPHHRNEKHICTH 3eMT1. TaKUM YMHOM, 1i KOPHCHI KONATHHY GynH
HROAHI ¥y pO3NOpPRAXKEHHS 3eMicBaAacHKKka i TX puaobyBaHHA MOMIO
3ailicHioBaTHCA abo camuM lemnesiiacHvkom abo 3a Horo sroposo. Tlpore
HEBAEB3I 3’ CyBanack He3PYUHICTL TAKOTO BHIYHEHHA 13 3araibHOr0 3aK0HY ans
iHTepecis HAPTONPOMUCAOBOCTI.

Sk i caig 6yno ouikyBaTH, 3EMAEBAACHHUKY NHILE ¥ AEAKUX BHNARKAX
CaMOCTIHHO 3aliManucs BUNoDyBaHHAM HA(hTH Ta OIOKEPHTY, 3asBH4aH HANAIOUM
ue NpaBo iHWHM ocobam. YHAcHiA0K UbOro BUHHKNA BESWKA KiNBKICT: MHA-
NPUEMCTB, AKi B YMOBaX pO3apiOHEHONO 3eMIIEBONOAIHHS, XapakTepHoro ans
[aniuii, 6ynu skpafi obmexeni # ra nosepxst # no nnowi BuaCOYBaHHA. Lle, a
TAKOK 1ML NPUYMHKM, cepea AKNX BUAIAARKCEL: OBpak Kanitany Ta TEXHiUHWX
3HaHb y APIGHUX NiANpHEMUIB; HeCTINKICTL npaBa BUACOYBRHHA KOPHCHMX
KONANMH, 38CHOBAHOND 30e0iNBIUON0 HAa OPEHAHHX KOHTPAKTAX, Rifl AKUX TIpUNK-
HANACH Y pa3i NPOARXKY 3EMelibHOT NINANKH, CTPUMYBAAH PO3BUTOK TiPHHYOMO
MpoMHUCAY. 5K HACNIAOK, PO3NOYANACA XHIKALLKE PO3POOKa MOKNARIB, LIIO B CBOM
YEPry APU3BENO A0 EKONOSIUHOTO 3a0pyAHEHHS 3HAYHKX TEPHTOPIH, BIACYTHOCTI
Gezneku npaili, HeBNPOOHUUHX BUTPAT TPYAOBHX i PIHAHCOBUX PECYPCIB Ta IBH-
YAaKHOTO 3POCTAHHA PiBHA COBIBAPTOCTI MiHEpPaABLHUX pecypcis.

Cnpobn nonoMorry cnpasi aamiHICTPaTUBHUMK 32X04aMW Y BUFAALI
BCTAHOBACHHS NPABHA LA 3AiACHEHHA NIPOMUCAY, NOCHAEHHSA TIPHWIONO HAFNALY
TOLUO HE NPpU3BENY A0 BakaHux pesynsratie. Tomy LeHTpansHu aBcTpilcLKHil
Ypaa NifIOE NEPEKOHAHNS, LLO €ANHUM ROUIEHUM BUXCAOM Y LILOMY BUAAAKY
Oyzne cKacyBAHHA 3aNECKHOCTI KOPUCTYBAHHA HAZPAMH BiA 3eMNIEBON0AIHHA, TOOTO
MOLKPEHHSA HA HLOTO AiT 3aransHore FipHKuoro sakoHy 1854 p. Jdas usore
ypsaom Oys cKnageHnit 3akOHONPOEKT i BHECEHUIH Y 1873 p., 3riiHO 3 KOHCTH-
TYUIEI, HA PO3MNAA raNnibKOre Ta OYKOBUHCBKOrQ celiMin, OcTaHHiit yXxsanus
Vioroy 1874 p., anepwwity 1875 p. BIAXUIVB, BUMATAIOUHN BPEryNIOBAHHA HAPTO-
BWOOOYTKY Ha 3acapax icHyrovoro npaBa. ¥ 1878 p. ranuubkwuit cefim cam
po3po0UB i3 UBONO IHTAHHA NPOEKT 3aKOHY, ANe BiH HE OTPUMAB 3ATBEPANKEHHS
3 oKy uenTpanbHoro ypamdy. Tol xe celim y 1881 p. 3HoBy 3BEpHyBCR A0 ypaay
3 NPOX3HHAM pO3p00KY 3aKOHONPOEKTY 3a AKHM HA(TA } O30KEPUT 3AIULIAANCH
By npUHaNeKHICTIO 3eMAEBONORIHHA, ane NPaso ix BUACOYBaHHA MOXHa Gyno,
MO BOJIi 3EMJIEBIACHNKA, BIANMIMTH Bifl NPaBa BNACHOCTE HA FIOBEPXHIO 3eMJi Ta
PO3rAANAaTH RK caMocTiline npaso. Ha ued pas daxanHs ceimy 6yno BUKOHaHe —
y 1882 p. ueHTpanbMHi ypas cknae npPOEKT 3aKOHY, BHXOPHCTORYIOUH NOCBIA
NPyceukoro 3akoHy vig 22.02.1869 p., npuiinaToro ana po3pofox poaosuLl
Kam’aHOro Ta Gyporo BYrians y KONHWIHIX cakcoHcbKuX fpoeintiax Flpyccit
(TyT ui Kopuchi KonanuHm nianarany, Ak i vadra e Maniuil Ta Bykosuui, po3no-
pPKeHHIO 3eMaeBnacHuka). Brim, pospobnesHil Ha uux 3acangax 3aKOHONPOEKT,
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NOLAPIOBABCA HE TiNbKH HA Ha(TY H 030KEPHT, a/lie ! HA BCI KOPUCHI KONAJTHHH,
AKUMH KOPHCTYIOTECA 3apasy NiPHHUYHUX CMOJT, IO TX BMiltyoTh. Kpim Toro, uett
38KOH NNaHYyBaNOCA BBECTH i Ana Ianiuii i ans BykoBuHY, ae YMOBY 3eMIIEBO-
NORTHHA T& IBNATAHHA HAPTOBUX NAACTIB TaKi XK, AK | TATHULKI, | AKIIO HE3PYY-
HICTB ICHYIOUUX NPaBWA TYT MEHW BiAYYTHA, TO TiNbKKM BHACNinoK cnabkoro
PO3BUTKY HadhTORpOMUCAY. L1eH 1aKoH, AKHM NPAKTHYHO IMIHIOBABCS 3arasibHUM
ripiuunil zakon 1854 p., Gyno pHeceHo B pedfixcpar i, nicna AOTO CXBANEHHA
oboma nanaramu, saTepaxeHo impepatopoM 11,05.1884 p. Ane npritnaTu
3AKOH MICTUB ¥ ¢0Bi TinbKi rONOBHI NOJOKCHHA (y |15 cTarTsx) npasun npo
HaTOBU A0OYTOK HA 3rafaHnX TCPHTOPIAX, BILIAOUH MICICBOMY 33KOHOAABLLO
NIPas0 BCTAHOBAIOBATH AOAANLINI MA3akonIi noapoebuui. Lie # Oyno 3pobnero
ans [aniuiV 3akoHom Bix 17.12.1884 p.. sxuit micthe 52 crarti Ta Habpas
qMHHOCT ¥ | 886 p.

CyTTeni HOPMH 1LhOTO 3AKOHY 3 MATANKL, WO CracyioThes BianocuH I Ta
3CMIIRBRACHUKA, HIONKIAIOTh ¥ HACTY HHOMY.

1.V xoponincrai 'aniuif i Jlonomepii 1 Bestukum tepitorcrsom Kpakis-
CbKUM FIPHMUI CMOAIN, @ caME: HafrTa. FipHIMKH BICK, acyannT i BCi iHILI XOPHCHI
KOUIANMHK, SKi BHRKOPUCTOBYIOTLCH 3apadH NipHHUHX cMon (OiTyMiB). Wwo X
BMILLYIOTb, 32 BHHATKOM BiTyMIBO3HOTO BYTDUIA. MIATIIOTE POSNOPALNKCHHIO
3EMACBIACHUKA., AJE HA ICMENLHUN AIARNKAN. AKI BHCCCHT B iNOTEHHT KRHUTH,
npaso BHAOGYBAHHA BKAZAHHN KOPHTHHX KONANMI HA BCHTI RMISSHWI 411 TT 9acTHHI
MOXKe OyTH BIALINCIO BIA NPaBa BIACHOCTI Hi 3eMal. 1ToBepXHA AINRSHKH, HA
AKIA NPABO 8HACOYBAHHA BKA3AIHAX KOPISCHNAN KOURIIH BIANUICNO BIA NTPAB HA
3EMSH0. 3BETLCA “HAPTOBHM H10JIeM ",

2. Jna singinenys ieore Npana BHMIIACTLES 3100 KPCANTOPIB DIRAHKYA,
aney pasi Ix 3anepeUuc A BOHO MOXE BYTI1 BHIHANO RIMAOIO ICNIRCHYM, AKU10 33
NOCBIAUCHHEM MICUCBOT I PHIMOT AZM INICTPALIT HAPTORLE LIoue, 1O 3aCHOBYETBCS,
AAE MOXAHMBICTL 3aNPOBALTIH PALLOIAN LN BHAOOYTOK HAGTH ) SKLLO NPH UbOMY
BIAAIEHHS, KKE NPINYCKAC THCH, HE TIOIPMREVC SMEHNUITH TY BHMOTY, JapanH Kol
6yno 3pobneHo anepeueus. [ 1poxanis Npo BiLAINCHHS 1tpasa Ha BMACDYBAHHA,
AKE NOAAECTHCA A0 iNOTSMHOM BAPOOHHLIVEA. IHORIHIHE CYDPOREDKYRATIICA LIAHOM
NICBHOrO MactUTaly 3 NOIHAHSHHAM HA HEOMY MICLA BIAKPHITH KOPUCTION KONAJHNH,
MEX MO, OPICHTUDIB HA HOBCPX i Ta Mepi iy, BipticTh nnany nosHHua 6yTH
3ACBIRYEHE MPHULOI0 AAMIHICTPALLIICIO. B npoxanHi Mac Gy 111 TRk YKa3aHa Ha3sa.
nin akor0 Hadirose noae nianarae anucy y naproniil KHiai.

3. JiBa i Ginkwe HAGIOBMX NOUIA, IO APILVIATAO Th. PO 3aCBIANEHi 3aaBi
X BAGCHUKIR MOXCYTb By TH 00 € AUaHI 8 OAHE IOPHURMIHE LLC, 34 YMOR SKUWO L
NoNA He MareTs Dopris abo Ko KPeAUTOPH AANYTh HA UE 3rosy { BCTAHOBAATS
33 83aEMHOK 3rOACKD 1TOPRACK 3an0BONENNA X NpeTeH3if,
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4. Sl Gyae BCTAHORMAEHO, WO BONOAAP HAGTCBOrQ MOJA BHABAAE
HEerocnoiapchKe BiIHOWEHHN A0 CBOFO NPOMUCIY, Ke NPOSBNACTLCA B SHUKEHHI
pisng Geanekw npaui (intepecn ocobu) uM exonoriunol 6eanexu (iHTepecy
CYCRINLCTBRA), HEBUKOHAHHI MNPHHYONONLUERCHKHX Npasun {Nicas nonepearboro
nonepenykeHHA aaMiHicTpauit), To Micuesa ripHuia aamiHicTpanis 30608’ a3aHa
BRHECTH NOCTAHOBY Npo BifXiGpanna y Hboro HaGTOBONO Mot i, micna Habpans
HAHOIO MOCTAHOBOK UHMHHOCTI, NPUCTYNHTH A0 OUIHKH HA(PTOBOrC Nofs Ta
nepenadi Boro iHWIY 0cobi 3 TOPTis i3 AOTPUMAHHAM YCTAHOBAEHUX Ha NOAiGH]
BUN2/AKH 3araNsHWM ripHUYKM 3akoHOM npaBun (§254-258 craryry 1854 p.).
OcTaRrHi NONATAAK B HACTYNTHOMY:

a) OLIHLL Ta nepenayi NiAAAETLCS He TIALKK came Ha(ToBe noae, aje H yci
HeoOXiaHi pna HadTosMRobyTKY Oyniani, 3eMeNbHi AINAHKH, @ TAKOW NPUCTPOI,
MalliiHK, 3HAPAAAR Ta ML NPUHANEKHOCTI 33 BKA3IBKOIO BRacHuka abo 3a
piwennam, y pasi notpebu, ripHuyol anMinicTpailii (3a AOROMOTOIC €KCNepTiR);

0) A0 NOuATKY TOPriB BAACHHK HECE BIMOBILAABHICTE 32 UMIICHICTD YKa-
3aHOTO MaliHa, af€ ripHNyYa aaMivicTpaLia MOXKe BUMAraTH HOro CEKBECTPY; Cami
TOPrH 3GIHCHIOIOTLCA 33 NONEPEAHIM OFONIGILEHHAM MPO He INOTEYHUM Kpe-
AWTOPaM | BBAXKAKOTLCA TAKUMHY, O BiAGYNHCA, HABITL AKLIO 3aNPOMOHOBANA
cyma Oyne HHXXYOK) 3arafbHOI BAPTOCTI NONS 3 YCiM MalHOM 3a YMOB, WO LS
cyma Oyie He HHXKYCHO BApTOCTI CaMOMD BKA3aHONo MailHa,

8) A0 OKYNUA NEPEXOAATH YCi Npasa i 0608’ A3KH KONHILHBONO BIACHHKA
CTOCOBHO HAPTOBOTO NOJIS; AKLLO TOPFH He BIADYAHCA 33 HERBKK MOKYNuUiB ato
3a HpakoM 3anponoHOBaHOT CYMH, TO HaToBe NOJIE OroNOLIYETHCH SHHILEHHM
(erloschen), mpo wo pobyTecs 3anMc y HaPTOBIH KHU3I T@ NOBIAOMARETLSA
INOTEYHHUM KPeaHTOpaM.

5. BnacHuk HaTOBONG NONg MoXe BIAMOBHTHCH BiA HHOMD, 3poOUBLUM
PO L 388y iNOTEYHOMY BHPOOHMLTBY. ¥ 1AHOMY BHMAIKY IHOBY 32CTOCOBYHOTHCA
HOPMHM 3aFanbHOrO TiPHHUOro 3akoHy (§263-265), 3riaHo 3 AkUMM, y pasi
BiAACYTHOCTI ¥ RO/% inoTeuHHX GOpris, BOHO NPOTONOLWYETLCS 3HUIUEHUM. Y BCIX
BUNAAKAX FHHLUCHHA Had)TOBO]'O nond BUKOHYKITHCH {tpaBHNa 3araabHONog
ripHuyoro 3axony (§266-267), 3a AKHMH, A0 TAKOTO NPOTONOWIEHHS, ripHUYa
aAMIHICTPALIA Pa3oM i3 3aranbHONONiUeHChKOK MPHAMAIOTL 3aX009 LWORO KO-
AMIWHBLOO BJIACHHKA N0 BiAHOCHO CYCNLNbHOT (€KONOTTUHOT) Be3NeKH, a Bei nnaHu
# KHHI'W Npe BeneHHA po3poboK DepenaloTLCs FipHHYIA aaMiHicTpauii ans
NOJANLLONG HAAAHHR MOXKINBOMY HOBOMY BIIRCHUKY NONS. AK BHAHO 3 MOTHBIB
3axononpoekty 1882 p,, y pa3i 3nmitierHs HAQTOBOIO 710151, BOHO 3aJIMLLIAECTLCA
NPUHANEXHICTIO TOMO 3EMNEBONOAIHHA, 3 AKOFO BOHO Oyno suainene.

6. BnacHuk HaTOBOrO Nons Mac nparo, AnA Ginbw yeniwHoro suao-
GyBaHHA IrafaHHX KOPUCHNX KONATHH, OYNyBaTH ZONOM DKHI IPHCTPOT Ha uyXuKX
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HA(TORMX HONSAX, 32 YMOB SKLIC BOHN HE 3aBAXATHMYTh i HE 3arpOXyBaTUMYTh
Hebesnexoio cycinniM po3pobkam. Skwo Ana po3pobku HadTOBOrO NonNs
HeoOXinHe OYRAIBHMUTRO 3aNi3HHYHUX YH IHIHUX AOpir, MOCTIB, KaHas, HadTo-
npoBoaie 260 iIHWUX AONOMDKHMX CNOPYA HA HYXiH 3eMAI, TO BAACHRK OCTAHHOT
30608’ 53aHHA HagaTH BracHKUKY Ha(TOBOI'O NOAA NPABO KOPHWCTYBAHHA HEWO 3
AOTPUMAHHAM HOPM 3arafibHOro ripHUYOre 3aKoHy ans nogibuux eunaakis (§17,
99-103). Ix 3MiCT MOXHA BUKIACTH Y TAKWX NONOKEHHSAX:

a) 3emiepaacink 30008’ a3aHui noctynurucs T'T1, 38 neBHy nnaTHio,
3EMAEI0, RO BHMAFACTLCA, AKUIO TINbKH BONHA HE IHAXOANTHCA Nif XXHTIOBAMH
U4 IHL KM N OYAIBAAMH, B 0IOPOIKEHHX IBOPAX, HA BIACTRHI meHlte 20 knatrepis
Bill THX Ta iHIWIKMX, B OTOPOKEHUX €AAaX, OOHECCIINX CTIHAMUK AYTaX., a TAaKoX
KtagoBrutax,

6) sAKule BOACHPOSBIL e MOXe Oyri BAANITOBAHKMHA He iHakule, K NpH
3aUHATTI BKA3aHUX Micub (OKPiM KIAAORKUL Ta jemenb nia Gyaisrsamu), T
3EMAEBIIACHHK 30008 SIIAHHI LONYCTIITH e

B} NPH NOBIOCTPOROBOMY 3aHIIIT 3eMellb A FipHiIHX winefi, 3emne-
BAACHUK MAE IPaBo BHUMAIATH kynisni [ saiinaroi ninsHkn;

M AKWO Yroaa MidK CTOPOHAMY 3 IHTalk IIPO HOCTYNKY 3¢MAi Ta npo
BHHaropoay 3a Hel e pialy/eThea, TO CNPaBa. NiCHs 3aCAYXOBYBAHHA CTOPIH,
BHPIWYCTHCA TIPHHUMIO A/IMIHICTPALIEKD 32 CHPISIIEHA 3aranbHOT noninii:

A) NPHAHATE PHUCHHA 3 MTHTAKHR 1TPO BHITATOPOAY 38 RIASHKY MOC THABKH
MONEPSAHIA XapaKTep i HE BHKMOUAT MOKIIHROCTI 33EPHENHA CTOPIH O Cyay.
BTIM LI¢ HE 1IPHNHHSC 3AlHITTS 3eMAL. SKULO BIRBHAICHA B aAMIHICTPATHBHOMY
MOPSAKY BHHATOPOAL 3a0e3NeUeHa BHCCKOM BiJlNOBIAHOT CYMH B KPEAHTHY
yCTAHOBY, .

€) BIAHOCHO BIHATOPOAM 33 CHPINHICHNS BONOAAPEM HAaTOBOTO NOAS
WKOAH 3€MHIA NOBEPXHI, 3 BIACYTHOCTI IHHIMN YION. FAKOM ANIOTL Npasuad
3AranbHoOrQ ripHdore 3akony (§31).

[HLUT FOMOMKEHNS RKOHY, UL POSIIHAACTRCH, BIAHCCATLCH HE TINhKH A0
BHAAAKY BIAAINCHHS npana BHA0OYBaHKA 1adn b {1PaBI KOPHCTYBANUA HAIPaMK)
BiA npaBa BAACHOCTE HA 3CMITIO, une §i MO iBIMN NHTaHL po3pobuk poavBHIL
RaPri. B HUX po3rmaaaiorsosr: NOPSAOK HAPTORKX PO3IPodOK; HAANIL 33 BEARH-
HAM po3po0OoK: BIAHOCHIIN MDK CNIBBIACHIIKIMIT OQAHOIO NMINPHEMCTBA;
BEAKOCHHH T'T1 3 Tloro caymOGonnaMy, poSiTIIHKaAMI Ta NIpHHUMIO 110U,
CTArHEHHSA 33 NOPYINCHHA 3AKOHOAABCTEBA Ta NEPEXININ NONOKEHHA.

3 BMX ROAQKCHL CNid BIRMITIFTIE HOPMIL, 38 AKHMH Fiprutdiil aaMi-
HICTpauii Haaaro Npaso 3a6oPOHKTH BIAOGYTOK HaTH Ha AinaHli, skwo Horo
thopMa HiK PO3MIP NEePELLIKOMKAIOTE BeAe HHIO UpaskabHOT po3pobku (§15).

Taki HalironoBHIWI NONMKEIHA FANIIULKOTO 3akoRy 17.12.1884 p., akni
asue coboto LikaBy cnpoly BperymosaTH BiaHocHHH ['T1 i3 3eMneBnacHKKOM Ha
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AxTyansHi npolcMi BAGCKOHANCHHA YUHHHOTO 3aKOHOAABCTBE YKpaTHH

rpyHTi 6€3yMOBHOTO NpaBa OCTAaHHLOMO Ha Haapa Horo 3zemenbHol AiNAHKAM,
3po3yMino, 110 38K0OH TAKONO XapaxTepy He Mir noaonarH TieT NONORHOT nepe-
UIKOAM, HKY MOXE 3YCTPITH ripHHua crnipapa 3 GOKY 3emMJIeBNacHuKa, a came —
#oro HeGakaHHA 2ONYCTHTH Ha CBOKO 3eMAto ['TI na 3pyuHux Ana ocTaHHbONO
yMoBax. L{s nepelukona moriia 6yTH yCyHeHa TUitbKH 0OMEXEeHHAM caMOoro npasa
3eMACBNACHUKA HA HAAPa. 3aKOH, WO PO3MAAAETLCA, CTABUB Cofi iHWeE, MEeHIU
WMPOKE 3aBAAHHA — AAaTH IEMIIEBAACHUKY, WO Daxae 3acHyBaTH Ha CBOTH 3eMai
ripHM4ono6yBHE MiANPHEMCTBO, MOXKNHUBICTb YCTAHOBMTH 3 [ 1] TaKi BiAHOWEHHA,
AKi © He 3aBaxcann pO3BHTKY ULOro nianpuemcrea [7].

Cnia 3rapath, Wo Ha TepuTopil YKpaiHmW, fka 3Haxoaunack nid pociice-
KO BNAAoK0, 3eMneBaacHHuk 6yB nozbasneHnit pkazano’ MOXTHBOCTI. OcTaHHINA,
X04 1 OyR BUKIIOMHHM NOCNIOAAPEM HAAp CBOET 3eMNI, arle He MIr BIAJaTH ix y pos-
pobky cTOpoHHII 0co6i iHaxile sk WAAXOM OpeHaM Ha cTpok Bia |12 ao 36 pokis
(ocTaHniP CTPOK ICHYBaB CaMe ANA KONMUIHIX MOMIlLHULKHX 3emenb), ToOTo Ha
CTPOK ABHO HE AOCTATHIH AnA NPpOMUCNOBOT pO3pobKHU POAOBHILLL BAXKSIMBUX KO-
PUCHUX KONanuw. OpeHna 3 ripHYIONPOMHCAOBOK MeTOoK Ha Oinbl A0BTI
CTPOKH MOXKNYBA NHLE 33 OCODNUBHM BHCOYE3IHHM N03BOJIOM, HIO 3aNNTYBABCH
MinicTepcTeom aepxkapHore makiHa uwepes Kabiner MinicTpis, 3su4aliHo, Take
MONOXKEHHA BKPaH He3pyuHe AAs ripHUiol NPOMUCNOBOCTI Y TMOPIBHAMHI, AKLULO
0 ichyBaB npAMKHI NO3BIN 3B@KOHY Ha BINAUIEHHA 3EMICBIACHUKOM NpaBa Ha
KOPUCTYBAHHS HaAPaMK BiA NPaBa BRACHOCTI HA 3€MHY TNOBEPXHIQ,

IHia, cyTTeBO BaXXnHBa 0COOGNMBICTD ULOrO 3AKOHY NONATAE Y BCTa-
HOBNEHH]I HUM Npapa ypany eiaddpatH y 111 Biaagane HoMy 3eMieBnacHuKoOM
npaso BrA00yBaHHS KOPHCHUX KOMaNWH, AKLIO e BHACOYBAHHA BEneTben Oe3
AOTPHMaHHS yMOB De3neky, Ta nepeaatd 1 TOPriB Take Nparo iHWINA ocobi.
Mporte, 30CepenKyIOHHCH BHKIIOHHE Ha 6e3newti po3pobok, 3aKOH He po3rNAHYS
NUTaHHA BEPEeXAUBOro BiZHOWEHHA A0 CAMOTO POACBHLLA, XOUY LIE NMHUTAHHA Mac
be3anepeune | HE MEHIL CYCNIALHO BaXK/IKBE 3HAUCHHA,

Hape:itti, 0coOnuBOT yBaru 3acnyroBYIOTh FIONIOWEHHA ranvubKOro 3aKoHy
NPpo BiAHOCHHYU MIiXK BOJAORAPEM HAPTOBOrO NOJA Ta CYCIAHIMU 3 HUM 3emic-
BnacHukamu. OctadHi 30608’n3aHi 8 iHTEpecax NepUIOro ACNycKaTH #Horo, 3a
MEBHY BUHArOpoay, A0 006NATYBAHHA Ha iX 3IEMJIAX AONOMBKHOT IHppaCTPYKTYPH
BaolysHoro nianpuemMctaa. Brim, BcTanosniowoun take npaso (1 cTocorHo
CYCIAHIX i3 HAPTOBUM NOJIEM 3EMEND, 3aKOH 00MEXKYE IX LUOIO NOBEPXHi ALNAHKY,
Halpa Axoi po3pobiooThes, nepenbayaloty Tinkku npasa, HaaaHi camum zemae-
srnacHukoM, Sxpa3s came wo noaepxdio I'Tl 1 Byae vacTiwe 3a BCce BUKOPUCTO-
BYBATH 114 ¢BOiX NOTPed. Lla nporansvHa Oyna nonyuieHa 3aKOHOM HE BHRANKOBO.
MoTusu nipoekTy 1882 p. NOSCHIOKOTS LIE TAKUM YKHOM.

3emaesnacHuk abo cam pospobnsie suainese 3 Horo semens vadrose none
i Toai komi3ii mixk HUM Ta ['T] BipnanatoTh, a0 X Hanae ue npaeo iHik ocobi,
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3 KOO BiH OKPEMO AOMOBNNETHLCE MPO BHKOPUCTAHHA NOBEPXHI ANR NOTped
po3pobkn. Taxudl BUCHOBOK MOXxHa Byno § BeaXaT LINKOM ROKA3AHUM, RKILO
6 moxHa Byno niepenGayUTH TOYHE BUINMAYEHHA THX AINANOK, ski GynyTts
Heo6xiAHI ans norpeb po3pobxm, we ao i noYaTky. Ane nepeabadnT ue Byxe
CKAALHO, TOMY IO 8 Npoueci BHACGYBAHHA KOPUCHHX KONAJIKH YaCTO BHHHKAKTE
CHTYyaLLil, KOTH HEOOX i AHO BUKOPUCTOBYBATH TY NOBEPXHIO 3EMI, KA AN LLOTO
pariwe He nepenbavanach. ¥ UMX BHNagkax, 3a raaiuubKUM 3akoHom, I'I onu-
HABCA Y NOBH 3A1€2KHOCTI BiA MicUEeBOro 3eMieaacHuka. LLlo6 yHUKHYTH Tako-
O NONOXEHHA, KoMy 3aNHLLIANOCH AIKLLE KYTIHTW A0 foaTKy po3pobok ycio Tepu-
TOpito HAPTOBOMO Noits abo npuHalimui 6inbwy 17 vacTuHy. BTiM Taka nokynka
He Moraa OyTH GaXAHOIO ANA 3aranbHONEPIKABIMX THTEPECIB, HE KAXKYWM BXKe
npo iHtepecu [T1.

TaKHM “MHHOM, TFaJIKULKH{T 3aKOH, NOCTABHBWHMK COOi 32 METY AOMYCTHUTH
MOXSHBICTb BILIIZIEHHA HAAD Bill NOBEPXHI, He AOBIB CBOMD 3aBAAHHA 10 KiHLS,
30epiruiv 3aNeXHICTs HAAP Bil NOBEPXHi caMe TieTl RiINAHKH, A€ PO3TAWIOBAHI
NOKNAAH KOPHCHOT KOMafiIMHH. 110 NMAAHYETHCA N0 BUROOYTKY. PiweHHs niel
npodneMu NoNRrano y NOILHPEHHI MeX AiT NONOKEeHb, K] 3aCTOCOBYBANUC b ANA
CyciaHiX 3emenb (BUKOPUCTAHHA NOBEPXHI ANA AONOMiXHHUX nOTped po3pobky),
Ha 3eMJi BRACHUKA Tiel ALNSHKK, #a Ak pojratuosysanocs HadTose nosne.

Manuubkyk 3akoK 0po Buaodyeanka HapTH e 6yB NEpLIUM, A€ 3acTo-
COBYBABCA MPHMHUMN POIMEXKYBAHHA NpaBa Ha 3¢MAI0 Ta NpaBa Ha Haapa.
MNpyccokuii 3akoH Bin 22.02.1869 p., iimesipHo ne 6e3 Brnnusy anmticbLKoro
3auM2acBOro npasa Ta Cakconcbioro sakony ain 16.06.1868 p., nas npuknan
NONORXKEHHA NPHHLHMIB MIPHU4OT akuecil ta ripHuuoi ceoboau. Lleid 3akoH cTar
B3ipuem i ans 3akory repuorcTea Cakce-Anwredbypibkoro sia 18.04.1872 p. i
AnA 3akoHy koponiectsa Faniwi, Boasoaumepii (Jionomepii) Ta Beankoro rep-
uorcrsa Kpakischbkoro Bia 17.12.1884 p. OcranHiil Bce x ro30aBuB ranvusxy
ripHuygy NPOMMUCAOBICTL Nepetukoa, fKUX A 3apaasana 3HaYHO NMOWKHPEHa TyT
apibxa 3eMenbHa BNacHicTs {8 ).

TakuM 4MHOM, 3AIMCHEHE AOCHIMKEHHS ABCTPIHCLKOIO FipHHYOro
3aKOHOAABCTSA, WO AIAN0 HA TEPHUTOPIT 3aXIAHOYKPATHCbKHX 3eMENb NPOTANOM
XVI - nouatky XX ¢, 1aA0 MOXAHBICTb 3POOHTH TAKE BHCHOBKH.

1. Mouatok hopMyBaHHA FipHUMIX NPABOBIAHOCHH MOB’R3aHHIA i3 3poc-
TanHaM y XV ¢1. 06¢caris sua00ypanHs KOPHCHUX KONanHH. 3DIACHEHHA Tip-
HHYOT CNpaBH BiROyBaNOCA NepeBaX HO HA NIACTABAX ipHHYOT peranii, ska Gyna
rapaHToOBaHa IMIIEPCbKHUM KHA3AM BiIAHOCHO SIPUBATHUX 3EMENbL Td OKPEMHX
KOPHCHHX KonanuH, ¥ Toll e wac, AepaBa BCTAHOBNKOBANA MOHOMONIIO Ha
BUA00YBaHHA CTPATErIYHO BAXIUBHUX BUAIB KOPHCHHX KOMAIKHH, 2 W00 iKWHX
3eMeNib TA KOPUCHHX KonaauH aise Makcuminiancbknit FipHuuni cratyt (nepiua
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AKTYWILH{ NPOGIEMH BAOCKOHANICHHA YHHHOTO 3aKDHOAABCTBA YKPETHH

nonoenHa XV1¢rt.), noGynosanuil, B TOMy Ynchi, i Ha 3acagax ripHHY01 cBoboay,
Taxuil Niaxiza Ao NPapoBOFO PEryNlOBaHHA FIPHUHOT CIIPAaBY NPH3BIB A0 NeBHo]
KPH3IK rany3i Ha TpHBanWi uac. TToNOWEHHS Ha 3aXiAHOYKPATHCLKHX 3eMAasx
NOripwyBaNoCh IMNEPCHKOIC MNOKITHKOIO TPHMAHHR IX 32 arpapHO-CHPOBHHHAY
NPUAATOK.

2. 3aranbHoceponelicbki TeHAeHLU T Ta peanii pepopMyBIHHSA €KOHo-
MiYHHX BiAHOCHH 00yMoBuaH Ha Mexi XVIH — XIX c7. i nossy BiANOBiAHOrO
1aKOHOAABYOMD CYNPOBOMKEHHSA, 3a1%t NOACNAHHSA 3aHENany ripHnyonolysHol
npomucnoBocti, ¥ 1854 p. 6yno npriHATO aBcTpiicexnit I'ipHHUni craryr
(3aranbui aBcTPificbki NPaBuNa BeaeHHR TipHHuMX po6iT). ITpagosi NpHHUWNK
#toro noGynosy 3a GOPMOIO 3ANHILAAHCA §e3 3MiHH - FipHHMUa perania Ta ripHnua
cBo6oa, ane 3a 3IMICTOM OCTaHHIH OTPUMAEB 3HaUHKI pO3BHTOK. Bynu 3MeHurchi
FIPHHYE NTOAATKH, IBY)KEHE KONO KOPHCHUX KOTAAHH. AKi NiANOPAAKOBYBANUChH
pexuMy AepKaBHO! MOHOTONIT. YCE e CNPHANO HAAXOMKCHHIO B NPHUYY ranyss
IHO3EMHUX iHBECTHLIHA, cTBOpetiHIO BHAOOGYBHIX 06 €aAHaHL, a oTXe — i I pos3-
KBITY. OTPHMAHHIO HaanpubyTkis., YTiM, Ha TepuTopii 3axiaHoi Ykpaiuu
noaOHHHA NiAKOM FIpHUUOT CRPABH XAPaKTEPHUIYBABCA XHKALLKHM Bi AHOLWCHIHIM
0 NPHPOAHNX PECYPCIB Ta HEILLAAIIOI0 eKCInyaTauieo pobiTHHUKIB.

3. TepuTopisn 3axiaHOYKPATHCLKMX 3€MEAL, U0 BXOAMAA A0 CKAAAY
aBcTpichkal (aBcTpo-yiopebkol} iMnepit, Mana aoctaTtHLo GaraTi noknanu
KOPHCHHX KONANHH, ane X BHAOOYTOK CTPUMYBABCS HC3ANKaBNEHICTHO BRalH
NPOMHCAORO PO3RUBATH UCH perioH. KpiM Toro. HeaoCKOHANICTE FIPHHUYOTO
3aKOHOAABCTRA, PO3ZPIGHEHICT 3EMENIbHUX AINSHOK Ta Opak A0CBIAY B rpPHUUTSI
TaKOX HE CAPHANK POIBHTKY OCTAHHLOTO. BTiM, caMe NPOTHCTOAHHSR 3eMe-
BAACHUKIB, NiATPHMAHE AN HMUBLKUM Ta OYKOBHHCHKHM CEHMAMH, 3 UEHTPRALHHM
YPAAOM i3 NPHBOLY HANAHHA HAPTOPOAOBHINAM PEKHMY. SKHIT OH NOcIHyBaB
ABAa APaBOBMX DEXUMH KOPHCTYBAHHA HUMM, A caMe - ripHHvol aKuecit Ta
ripHmuoi csoBoan, IMycHB AXTUBIZYBATH MPOLECH UBOTC BHAY HANPOKOPIIC-
rysaHiA. Take supiinenHs npobacMu noxkasano, No-uepine, KOHCTPYKTHBHY
NO3HLIIO MicueBOl BRAAK 10RO NIA3EMHHX CKapDbiB 3axinnoi Ykpaium, i, no-
Apyre. TPOrpecHBHHU NTiaxia YaxolonastiB y c(pepi 110¢ AHAKHA NpaB | inTepecip
BAACHHKIB 3€MENIbHOT MOBEPXHI T KOpUCTYBaviB it Haap.

flopanbi A POIRNTOK AOCHIAKEHB BAPTO CNPAMYRATH HA MOXJHBICTD
YPaxXyRaHHA OTPHMAHUX PEIYNLTATIB ¥ CYUacHiii MoOAENi MNPHHUOTQ 3aKOHO-
AaacTea. TakoX 0cobauaNi AOCNIARNUBLKHE iHTepec ARARE COBOIO NOPIBHAJILHO®
nNpasosui AHANI3 PIZHHX ICTOPHUHHX NEPICOIB PO3IBMTKY IMNPHHYOND 3aKOHO-
AABCTHA, WO AIANC HA TepUTOopiT YKpaiHi,

1. Icropis acpwass | npasa Ypainn: ¥ 2-x 4. [3a pea. A.H.Poroxnna. - Yactwua 1. — K., 1996. -
C. 104,
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Kirin R.S,
MOUNTAIN LEGISLATION OF WESTERN UDKRAINE N THIE AUSTRIAN PERIOD
A comparative-legal analysis of dificrent history periods of develupment of meuntain legis-
lation, thal operated in the Westerm Ukramne, is conducled in the artiche. The author indicates the
possibrility of usmg of i results in the modern wodel of mountain kgislation.
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KOHCTUTYHIMHUAM JIAJl TA TIPABA JIIOJAUMHN,
JNEPKABHE YIIPABJIITHHS B YKPAIHI

T.A.Dpunuys-Hxosewn
NOJITHYHI NNPABA B CTPYKTYPI KOHCTUTYUIHHO-
NMPABOBOIO CTATYCY JHOAHUHU | TPOMAJSAHAHA

Mporonowennit YkpaiHoo Kype Ha €BpoTIeHCHKY iHTErpaililo. Skul
PeANiI3yCTHEA Y 3arajtbHOMY KOHTEKCTi 11 CTAHOBNIEHHA AK PO3IBHHECHOT AEMOKpa-
THUHOT | NPABOBOT ACPXKABH, WO FAPAHTYE HOPManbHHH PO3BUTOK Ta thyHKuio-
HYBAHHA TPOMAASHCLKOFO CYCAINLCTBA, | ePEKTHBHO A€, 3a cnosamy B.Mensen-
4yKa, B HARPAMI peasbHOroe HabnwxeHs 40 NPpUKUKINIB Ta iacanis aemoxpariii
npag monuHu [ 1, ¢, 104], pobuTh akTyansHok noaanslty A0CH I AHNULKY PoOOTY
LMOAOC AHAMZY IHCTUTYTY Mpas JIOAMKEH 1 FPOMAAAHWHA, CTaHY TN A0TPUMaHHS A
3afe3neuerHa 8 YKpaiHi.

BxuBaIOUH NOWATTA NPOAOBKEHHS AOCAIAHNUBLKOT pOOOTH, M BKA3YEMO
Ha T€. U0 NPOTAFOM OCTANILOTO ACCATHRITTA BITUHIHAHMMH HAyKOBLSIMM BXE
Oyno 3aknaneHo OCHOBY PYHAAMEHTAALHUX AOCAHDKEHE Y rany3] Apas JI0AHHHA
Ta npobneM X peanizauii B Yepaiul. Y usoMy ccHCI caia 3ranaaTH 3MiCTORHI npati
Takux asTopis, Ak [1.Pabivosuu, M.Usix, B.Ulanosan, M.AnToHoBuu, B.Ctauue,
€.Kybro, K0.Toauka, IO.1Uemwyuerko, I"Mypawun, B.[Toropinko, B.Tiixui,
B.Cemuwnk, O.Muporenko, O.CKpHMHIOK.

Ouanak nonpy AORONT OYPXAWBKI POIBUTOK UIET ranyst npasoBHx
AOCAUDKEHB, MM BCC K TAKH KOHCTATYCMO ICHYBAHHA Liiioro paay npodnem, axi
2OCH MOTPedyIoTh peTenbLHOIro AOCAILMKEHH. Ha Hamy ayMKy, oaHi€10 3 TakHX
npofsnem ¢ anasniz okpeMnx rpyn npas i csoBoa NIOAMHN B KOHTCKCTI 3anposa-
IkeHa B Ykpaili noniTHuHOT peopmMU 1a BHOCKOHAREHHA MEXaHi3MiB Mnofi-
THUHOT YacTi. 3pO3yMino, O TAKA NOCTAHOBKA NHTAHHS IMYLIYE HAC NPHAIIATH
oco0AKBY yBary came NONMITHUHUM MPABAM JHOAMHU | TPOMARAAHHHA Ta cTany iX
3a0e3NeUEHHA B YKpPaTHI. TakuM UMHOM, aKTYaNbHICTb A0CN AXeHHs 0BpaHOoi HaMK
TEMATHKH XAPaKTEePHU3YETLCA TAKHMH MOMCIITAMMU: @) NOSHTHUHI NPRBA JIIHHH |
rpoManstHuHa CKNanaloTh OCHOBY 11 B3aCMOLIT 3 AEPHABOIO, YTBOPIOIOt N (hyHaa:
MEHT AAA il y4acTi B npoleci AepxasHoro ynpasnivia; 6) 3abesneueHus noni-
THYHHX Npas NOAHHA BUCTYNAE FONOBHHM KPUTEPiEM, AKKHHA J1a¢ 3MOFY BHMIPATH
PiBeHL AEMOKPATHIMY ACPIKABHOT BRaAH, 3 ACYBaTH BIANOBIAHICTD 71 AIsALHOCTI
NPUHUMNAM NPasosol AEPXKABH (TOMY 30BCIM He BHRaakoso, wo K.Ocakse
sBuainge 3abezneueHicTs NONITUMHWX NpaB rPOMANAH AK OAHOrO 3 XpuTepils
npasoBol aepxaeu {2, ¢.92] }; B) Ha nyMKy 6arathOX MKHAPDOAHRUX €KCNEPTIB,
came npoGnema peanpHoro 3abesneuernnn susvaueroro 8 Koscturyuii Viparini
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CTATYCY JHOAMHY BUCTYRAaE CYTTEBUM (PaKTOPOM YNOBINbHEHHA PYXY Hatlol
AEPXKaBy B Xoxi it inTerpaui¥ 10 CNiNBHOTH PO3BHHEHNX EMOKPATHYHUX KpaiH
{y naHoMy BHNalKy MacTbCR HA yBadi He JMwe esponeficbka iHTerpauin, a #
s3aranbhudt npouec moGanisauii, k¥ HWHE BUCYBAE NPHHLLMNIOBO HOBI MO THKO-
MpaBoBi BUMOTH WOAO BCiX kpain). Boanouac, po3rnanaioun nofgiTHYHI npasa
NOAMHH | TPOMAAAHKHA B LINOMY AKX BIAHOCHO caMocTifiHy Ta uinicry rpyny
fpas, MH MAEMO Y4iTKD BUIHAYNTH IX Micue B 3arayTbHiH CTPYKTYPI KOBCTUTYUIHHO-
NPAaBOBOTO CTATYCY MOAWHU | THM CAMUM OGIPYHTYBITH TX 3HAUEHHA L8 NPoueCy
XOHCTHTYULIRHO-NpasoBol pedopMy, 2 Takox HeoOXiaHiCTH TX peansHoro
3a0€3N1eUECHHA 3YCHANAMU BCiX MNOK ASIKABHOY BIAAM.

Buxoanuw i3 3aranbHONpUHHATOT ¥ Hayui KOHCTUTYUiHHOro npasa
aeQiHillT KOHCTHTYUIHHO-NPAaBOre CTATYCY NOAWHMA | rPOMAnyHHHA AK BU3IHA-
YEHUX KOHCTUTYLUCIKO Ta iHIMIHMH HOPMATHBHO-NPABOBUMI AKTAMW KOHCTHTY-
LiIFHOrO NpaBa MicLA, MONOKEHHA | POJTI IIDAHHH Ta rPpOMaRAHNHE 8 CYCTliNLCTRI
v nepxasi [3, ¢.125], morkna noBaunTu., WO cepel OCHORHNX CNEMEHTIB CTPYKTYPH
NPasoBOro CTaTycy Mac OyTH Ha3BaHO HHCTUTYT npas Ta ¢Bodon JHOAUHK | Fpo-
MaAAHHHZ, AKHE NOPAA 3 iIHLIIEMM enemMeHdTaMH (ue HacaMmnepea rPoOMaIAHCTBO,
npaBoCcy0’€KTHICTb, IOPHAHYHA BIANOBIAANLHICTL, IHTEPECKH MOANUHYU Ta iH.)
yTBOpI0€ QYHAAMENT TOTO, WO Y CyMacHiit KOPHANUHIA DITEPATY P OKPECTIOETHCA
NOHATTAM CTPYKTYPH KOHCTHTYUIHHO-NPAROTO cTaTycy moaunu. [lifkcHo, came
NOHATTA MPaBOBONO CTATYCy NICAMHK | rpoMaaiHiba nepeadaac ofoa’33KoBe
ICHYBaHHS CYKYTHOCTI IOPUIONMHHUX HOPM, ¥ AKUX BCTAHOBAKMIOTHLCA Npasa M
0608’ A3KH IHAKBIAIB CTOCOBHO DAMH 10 OOHONQ, @ TAKOX Y TX CTOCYHKaxX 3 aep-
#asoro [4. ¢.22]. Ipn uboMy cneundixa neMoKpaTii Ta AEMOKPATHYHONO (1paB-
JiHHA (a10Ke cama AeMOKPaTiA YacTo BUIHANRETLCA AK 'NOAITHUHA OpraHi3alis
B1aAY HApoay, 3a KKOT 3a0e311e4yCThes PiBHA YUACTE BCIX | KOMHONC B YAPABIIHHI
LePXKABHHMH | CYCITINBHHMMU cnpaBaMiy™ {5, ¢.161]) JyMOBMOE HassHicTb cepen
uux Npae cnengitHoT rpynu, B AKIf CKOHUEHTPOBAHO HOPMIY, AKI BCTAHOBNIOHTH
i perynooTh (POPMU YUACTI FPOMAsiIH ¥ APOUEC ZepXaBHOMO YAPaBNiHHA,
NPUAHATTS NOJITHYHAX PilUEHb TA peanizawil noniTUYHUX iHTepecib. 3azHaueHa
rpyna npas OnUCYETLCA NOHSTTAM “NONITHUHI NpaBa NIOANHKY | FPOMAAAHAHA™,
Takrm YHHOM, ONUCYHOUN POSIL NONITHUHHAX NPAB Y CTPYKTYPI KOHCTHTYLLiHHO-
NPaBOBOTO CTATYCY NIOAWHI | FPOMAASIHHHA MH MAEMO OKPECIHTH TX He NHLWE AK
OAHY 3 rpyn npae (MopsA 3 0co0NCTUM K, EKOHOMIYHUMH, COLIAIBHUMH, KYALTYP-
HUMH, HALLIGHAALHAMM Ta IHILUMU NpaBaMH), a H ik 0008’ 13KOBHI eleMeHT npa-
BOBOT (POPMH KOHCTHTYIOBAHHA REMOKPATHUHOT B1aaK. IHAKUIE KaX YUK, NOHATTA
AEMOKPATIT, AKE 3aCTOCOBYECTLCH HACAMNEPEA Y THAMEHH) NONITHYHOT opiaxizauli
BEPHKABHO-CYCNiNLHUX BIAHOCHH, POOHTH HAABHICTH JIOHTUIHHX NPaB NIOAHHH
OCHOBHUM (HaKTOPOM ¥ BUIHAUEHHI TiET 4H iHLIOT NEPHaBH K AEMOKPATHYHOI.
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Y uboMy CeHCi 30BciM He BMNAaAKoBO, WO MOAITHYHI NpaBa JHOAMHU Chinyior,
onpazy X 3a 0cOONCTUMH NPaBaAMH, B OCHOBI AKUX JEXHUTh 1A NPHPOAHNX Npag
moauHi. TobTo, akio 0coGUCTi npapa JIOANHH PIKCYIOThL CTATYC JIKOAHHU Ay
inamsina, cy6’exta “aHTponHOi FiaHOCTI[6, c.19] Ta Hocia Uinoro pany e.
BiA’€MHUX npaB (NPaBo Ha XUTTA Ta Koro 3axUcT, NpaBo Ha MoBary A0 riaKocT
MOINKN, NPaBo Ha cBobony Ta 0cobUCTY HENOTOPKAHHICTL, NPaARO Ha caobony
cnoea, npago Ha ¢Bobony CRITOMAAY Ta BIPOCNOBiAAHHA, NPaBO Ha csobogy
NepeCyYBAHHA), TO NONITHUHI IPABAa (PIKCYIOTL CTATYC NHOAMHHU CTOCOBHO ACPXABH,
s cneundika nositHunux mpas Binbuta y 7x Aegpiniuif, 3anponoHosanii
I'1.PaGinosHuem, BIRNOBIAHO A0 FKOT HONITHUMHI NpaBa — Le “MOXIHBOCTI JIHORNHK
OpaTh yuacTb y A€pPXAaBHOMY | FPOMANICHLKOMY UTTI, BANUBATH Ha HiSABHICTS
PI3HOMAHITHUX NEPXABHHX OPradiB, @ TakoX rpomancLkmx of'eaxaHs noni-
TUUHOIO cnpaMyBakHa™ [7, . 19],

3 L€l TOYKY 30PY NONITHUHI NPaBA NIOAHHH BUCTYNAKOTL OIHOUACHO | RK
ORHH 3 HAHBAMNHBILIHX ENEMENTIB KOHCTUTYLLIHHO-NTPABOBOIO CTATYCY JIKORNHN,
| K ONHA 3 OCHOB KOHCTHTYUIRHOTO Jlay B 1LINOMY. AIDKC, AKILO MAPHAHATH
BH3HAYEHHA KOHCTHTYUIHHOrO naay, sike obrpyurosye Q. Toauka {Bianosinme
A0 AONO NO3HLUIT KOHCTUTYUIF UM Naa BUHMKAE 3 KATErORIH CYCNiJIbHOro | AepiKab-
HOMO naay i GopPMY€ETLCA AKX cneutnpiunnit eneMeHT, AKkKWA onocepeakosye fx
B3a€MOBIAHOCHHH {8, €.7-9]), To Toni ocobnueol poni HaOyBaTIIMYTE Ti HOPMH,
AKiI ¢yTO #i polnaTe MOXIUBOKY B3a€MOILIID HEPKABHOT BNaAK Ta CYCNiALCTeA.
3a0e3neuyIoTe YUacTb FPOMAAAN Y NOAITHYHOMY Npoueci. A Ui HOPM# caMme i
(hikcylOTbCH ¥ RONITHUHKUX NPABax. OCKINGKH BOHU 3a CBOTM 3MICTOM “‘ono-
CEPENKOBYIOTEH BIANOCHHH 0CcOBH | aepwany 9K MONtTHUHOT opranizauil cyc-
ninbCeTBa, 0COOH H Opradis ASPWABHOT BAAIM TR MICLUEBOIO CaMOBPRNYBAHHY,
ocobm { Hapody, CycninbLCTRA B UIOMY $iK HOCIS i [UKepena Biaaau, ocobm i
ORITHYHMX NAPTIlt Ta IHIWKMX IHCTHTYTIR Aepxann i cycninsersa™ [9, ¢.24].

GaktHyio, y Konctutyuif ra sakonax YkpaiHu, Sk LiAKOM cripaneanHso
3ayBaxkye O.Ppuubkiifl, 3HafllAH CROE RILADDPANEHHA NPAKTHUHO BCi BHIHAHI Y
CyYacHOMY npaBi HOSITHYHI NPasn Ta cBOS0LM IMORHKW | rpoMaistiinga [ 10, ¢.169)
Lle: npaso yvacti 8 yupasnixni aepwasiimu cnpasamu (c1.38), npaso na yrso-
PeHNA | DIANBHICTL MOAITHIHKX BAPTIi Ta rPOMANCLKUX opradizauiii (cT.cT.36,
37), npaso 36uparucs MUpKHO, NposonINTH 360PH, MITHHTH | ACMOHCTpauii (c1.39)
Npaso Ha 3B€pHeHna (¢1.40). lpn LLOMY BaXUINBOIO oIHakeo IKOHCTHTYUR
Yipathu € Te, o uepeabatieHi B Hill npaRa NOBUICTIO RIANOBLAZIOTH THM Ga30BHM
NIONITHYHWM NPABAM, AKi BHIHAYEHO Ha PiBHI TAKHX AOKYMEHTIB MiXKHAPOAHO"
NPasoBOro XapakTepy, K 3arafibHa AeCKAAPAUIA NpaB MoaHHM, MixHapoaHh#t
NaKT Npo rpoManntchxi i nonituaui npasa, €sponelicLka Konseuuis npo 3axuc?
1paB NIOAHHR | OCHOBHUX cBoboxa Ta iH.

38



Qpanyyr-Axoseye T.A, ToNtuyHI NpaBa B CTPYKTYPI KOHCTHUTYIHRHO=-NPABOBONY CTAFYCY SHOLHHH
i FpOMassHHHE

Oanak hakT KOHCTUTYULIRHOT (pikcaltil 03HAYSHAX NONITHYHUX npas
CTAHOBHThL IUWUE YACTHHY ITPABOBOIO CTATYCY AORUHN | TPOMaASHUHA, OCKIALKH
BiH Bkmouae y cebe He nnwe dopmanbHi o3Haky (Ue wpranyHa dikcauis npas
rpoMaasd, ska Geperncs 6e38iAHOCHO A0 peanbHOT NPaKTHKY 3RIHCHEHHA LUX
npas), a ¥ peansHui CTaH Ta MOXJIMBOCTI peanizauii KOHCTUTYLIHHWX npas. Ha
ue GesnocepeHLO BKA3ye POCIACLKMH aocnianmnk J1.Boeronin, skuti nuwe, wo
KOHCTUTY LIHHO-NpaBosull CTaTyC NIOAUHY | TPOMAAHKHE — LIE He AME 3aKpin-
neni y Konctutyuii YpaiHu HOpMM, a i peansHO rapaHToBaHi AepKaBoio Mox-
JINBOCTI KOPHCTYBATHCA KOHCTHTYLIHHKMY npaBamu [ [, ¢.135]. Liei s no3univ
notTpumyeThes B.ByTHniH, Akl Ha npukiaai cyqMacHOro noniTMKo-npaBoBOro
po3suTKy PD AEMOHCTPYE, 110 HAABHICTL (POPMatbLHONO 3aKpinierns y KoHcTH-
TYUit NPaBoBOro CTatycy JIGAHHK | rpoMalAlHiia HeoDXiaHa, ane HeAOCTaTHA
yMOBa Horo peanizaunii {12, ¢.35). ¥V newo inwii ¢popmi ue nonoxenua obrpyHTO-
pye M.Caserro. Ha #oro nymky, 3abezneueHHR KOHCTHTYUIHHO-NPaBoOBORO
cTaTycy AKOAWHU | FPOMATANMHA HE MOXKE TIYMAUHTUCA NHWE (POPMANLHO,
OCKINbKM BCTAHOBICHHS NPAB | CBOOOA NIOAMHH HABITE Y HOPMETHBHO-TIPAaBOBOMY
aKTi HaWBUILOT YOPHAHYHOT CHAM LIIe HE € NOKA3ZHUKOM Tx peanbHocTi [13, ¢.3].

Y pesynerari woro, noaibHo ao TOro AK BHALAKTL KOPHANUHY (dop-
MaJTbHY) Ta akTUUHY KOHCTHTYI IO [14, €.9], Moxia uiikoM 0OrpyHTOBaHO
FOBOPHUTH NPO ABA CNIOCOOH TNYMAYEHHA NPABOBOIY CTATYCY JMOARHU: 3 NO3HHULA
popManLHOTO BHIHAYEHHA ULOTO CTATYCY Ta 3 NO3ULIA HOro peasnbHOTO 3MICTY |
ioro peanbHoro 3abesneyenus. Lliikom 3poayMine, o aackBaTHa xapakre-
PUCTHKA KOHCTUTYUWIRHO-NPABOBONG CTATYCY AIOANHN HE MOXE OOMeXyBatHes
AWILE BUCBITACHHAM TORO, AKUM YHHOM KOHCTHTYLUIN BH3IHAUYAE OCHOBH] Npasa
JOAHHK | TPOMAASIHUHA, & MAE BKIIOUATH y cebe wie # sceliynni ananis rapaniil
3NIACHEHHS UWX NpaB, TOFO, HACKUILKW KOXHA 0c00a 34aTHR BON0AITH, KOpHC-
TYBATHCA | POZROPALKATHCR CBOTMH KOHCTUTYUIHHKMMU ApasaMu. AXe, aK
BiamMivac B.DyTeR, HIXTO HE CNPURMATHME KOHCTUTYLIHO 3AKOHHUM AOKYMEHTOM,
AKLIO HAAAH]I HCIO NPABA HE MOXNA 3anNpoBaiHTH Y WHTTH [15,¢.25]. ¥ 38°A3Ky 3
UHM Haa3BHUAKKOT BarK HabyRaloTh Taki (pakTopit, AK: 4) KOHKPETH3ALIA KOHCTH-
TYUWiHHMX HOPM B aKtax “HMHHOro 3akoliogascTea; 6) zabe3nevenHa 2ikoBOT CH-
CTeMI# pearyaaHHa Ha HakTH nopyiueHHa NORITHYHUX Npas rpoMaist (i ocobnuso
B TUX BUNAJKaxX, KOJH Cy('€KTOM NOPYLICHHA BHCTYNAIOTh OPraHW ACPKABHOI
BhANM).

11{ono nepuioro 2 WolHo OKPECACHHX ACMNEKTIB KOHCTHTY L RHO-NPABOBOTD
CTaTYCy JNOANHH HEOOXIAHO BiAM PTHTH, IO NEPEBAXKHE KiNbKICTL 6A30BHX KOHCTH-
TYUIRHHX NONITUHHMUX NPAB rPOMANAH JHANLLNA CBOE ACTAILHE PETYNIOBAHHA Y
YHHHHUX 2EKOHONABYUX akTax. Tak, Hanpuknan, 3akpitnene ¢r.40 KoHeTuTyuii
YkpaitH npapo Ha 3BEPHEHHS rPOMAAH AeTanisyersca y 3akoHi Ykpainu “Tipo
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aBepHEHNA rpoMaank™ Bia 2 WoBTHA 1996 poky [16, €.256], 8 AKOMY YiITKO pery-
NIOKTHLCA FIUTAHHA MPAKTUUHOT peanizauil ULOro KOHCTHUTYUIAHOrO npasa,
3o0kpema, cT.] 3aKOHY BKA3ye, LIO TPOMAIAHN YKpaiHn MaloTh NpaBo 38€PHyTHCS
[0 OPraHiB AePXapHOT ANaH, MICLIEBOINO CAMOBPARYBAHHA, 00’ €AHaHb rPOManH,
NiARPHEMCTR, YCTAHOB, OpPraHidauifl He3anexHo 8in (popm ABACHOCTI, 3acobis
MacoBot iHdopMailil, nocanosux ocié BiANORIAHO A0 (X PpyHKUIOHANEHHX 000B’'A7-
KiB i3 3ayBaXeHHAMH, CKAPraMmH Ta MPOTIO3HILIAMHM, IO CTOCYIOTHLCA X CTATYTHOF
nisSAbHOCTI, 328800 ab0 KAONOTAHHAM WOAO peanizauil cBOIX couiaibHo-
EeKOHOM 4 HHX, NONITUUHUX TAa OCOONCTHX Npas i 3IAKOHHHX IHTCPECiB Ta CKaprow
npo ix nopywenus. flpu uboMy A0 pittedsb, iiHl (6e32i890bHOCTI), AKI MOXKYThH
OyTH ocKkapeHi BIANOBIAHO A0 3aKOHY. HANEXarsL, Taki, BHACNIIOK SIKUX: Nopy-
WeHO NpaBa | 3aKOHHI IHTEPecH UKW ¢BoOOaH rpoManatHia (pyrnu rpoMansH),
CTBOPCHO NEPEHIKOAM W15t 3ATHCHE HUS TPOMALSI HUHOM HOro Npas i 3aKOHIUX 1HTe-
pectd 4d CBOOOA: HE3AKOHHO NOKAALCHO HA TPOMaasiiMbBa IKi-HeOyAL 060B #3kK
af0 HOro HC3IAKOHHO NPUTATHYTO A0 BIANOBIAANLHOCTI,

Xou, KPIM 3aKOHIB, CYTTCBMI BNSMB Ha KOHKpeTH3auio W 3abe3neuenns
KOHCTHTYLIHHKX HOPM LLONO OKPEMMX AONITHUHMX JIPaB MaAIOTsL THLIE 1op-
MaTMBHO-NPABOBI aKkTH. BHX0AsYN 3 NnpasoBoro nocsify Ykpainu (a Takox
cneuMike opranizauit i PpyHKuioHyBanHn aeprkasnol Bitaam 8 Yipaliui), cepea
HHX caIA BaseaTH nepeaycim Ykasu lpesvgenta Yipatin, LHlono poirnsaysadoroe
npaea Ha 3BePHEHNS Aopey o 3rangary Ykas MNpesnaciira Yepainn “I1po aonarkosi
3ax0aM ono sabesneuchns peanizaull rpoMaasiHaMl KOHCTHUTYUWIHHOro npaea
Ha 3eepHeHs BiA |3 cepnus 2002 p. TNpubnusio Taka K cama CHTyalin cnocte-
piraeTecs BIAHOCHO iHWIKX NONITHUHKX Npas rpoMansi. ToOTo nmpakTHYHO BCi
BOHHW PEryMolOTLCH Ta 3a6e3ncuyIoTLea OKPEMUMI JaKOHaMM, AKI JAOBOJH HITKO
BCTAHOBMOIOTL He AHtie MCXaHIIMH peanizauii UMX Tipas, a [ nepenbavators
MIp#¥ BiA)OBIAATLHOCTI 38 TX NOPYUICHHS.

Onnum i3 HebararboxX BHHATKIB Cepei NOoNITUUHMX npas, sAKi We 10c
NoTPedYHOTH CBOTO 3aKOHORAB OO BPeryAlosaHhs B YKpaiMi. € HPaBo Ha MITHHTIL,
MUpHI 300pH i AeMOHCTpaLT. Cepen MBKHAPOAHUX HOPMATHBHO-NPABOBIIX AKFIB
BOHO 3akPinnioeThes CT.] | €Bponeiicbkoi kOHBEHUIT OCHOBHKX npas i cofon
monuHu Ta ¢1.21 MiXHapoAHOro 0akTy NMpo rPOMAAIHCHLEI | MORITHYHI npaBd
[17.¢.59]. Y KoucTuryuii Yxpaiuu ue npapo 3akpiniioeTsen y ¢1.39: “I'pomaas ki
Ykpaitin maioTs npaso 36upariics MUpHo, 6e3 36pot i npoBoaHTH 360pH. MITIHIH,
NOX0AH | NCMOHCTPAINH, NPO JIPOBEACIINA AKHX 3RABHACHO CIIOBILAIOTLCA OprakH
BHKOHABYOT BAAAK YK OPraHW MICUCBOTO CaMOBPSAYBAHHA™ . OaHaK, AK JOBOAHTH
AOCBIA NOAITUNHOID PO3BHTKY HAULIOrO CYCRINLCTBA TA HOTO B3acMomii 3 aep-
KABHOIO BNAA0IO, HUHI iCHYE BillMyTHA NoTpeba y creutansHMOMY akTi, axub 61
MiCTHB OCHOBHI BUMOTH MI0/10 YMOS8 | NOPAAKY 3AHACHEHHS LLOFO npasa, a TaKoX
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mMoxnuei ymoau toro oOmexeHns. HificHo, sk BinMiuac M.AnToHOBKRY, ¥ Xoni
3aKOHORABYCT NiANLHOCTI B YKpaini Tak i He 6yno npuitHATO OKPEMOro 3axoHy,
AKWA OH perynosas NOPAAOK NPOBEAEHHA MITHHFIB Ta [HIIHX MAacoBMX NOAi-
TWaHUX 3axonia [I8, ¢, 168]. Y peisynsrari 1oro UHHHUM 3anvacTbhea Yka3s
Mpeanni’ Bepxosnoi Panu CPCP Bia 28 nunxa 1988 p. “INpo nopanok opraMizauii
i npoBeneHHsA 300pie, MITHHIIB, BYTHUHUX HOXO0Ai8 | AeMOHCTpauifi 8 CPCP™.

Ha keoldxinnoCTi 3aN0BHEHHS IOPHANMHUAX IPOFANUH Y PErYAIOBAHHI LbOMO
ripasa Gyno HarosoiueHo YnosHoBaXeHUM Bepxosxoi Paau YxpaiHu 3 npas mo-
auHK. 3okpema, H.Kapnauora Haronowysana. wo nonpu e, e Koncruryuis Yrpai-
HU RIE TTOHAA 1 ATL POKIB, BIANOBIANE 3aKkoHK, 9K peraamedTyBam § peanizauio
11bONO MONITHIHOND 1IPABA IPOMARAH | NOPANOK CHOBILEHHA OPIaHiB BHKOHABYOIT
BAAMH TA OPraHis MICHCBOIO CAMOBPS/LYBALINS, HO LLLOIO 9aCY He (IPUHITHATI. OCHOBHUM
HOPMaTHBHO-NIPABORIIM AKTOM, HIQ BPEFYIBOBYE 11 BIUHOCHHHW, JOCT 3A0HILIACTLCS
Yiaz fpenail Bepxosnol Pagn Yipatucukot PCP “fipo sixnopinansHicTs 3a
MOPYLUIEHHA BCTAHOBRCHOID NOPSAKY OPrNianiv i npopeients 300pis. MIiTHHFIB,
GVIIHNHAX TFOXOAIR | 1eMoncTpauiid Bisi 3 cepndd 1988 p. | 19].

MeBnoio miporo npo Heobximicrs miiceHna 3akonastol poboTH y
RLOMY HARPAMI CRIMMHTE | NPaKTIIKA 3Bepsenb 10 Konerutyiatinoro Cyny Ykpai-
Wi Y g asky 3 anmM et srazary Pimcenng Kencevuryuaidinoro Cyay Yepaihu y
cnpai 3a KOHCTHTY ULiTIINM nojasnaM Minicrepersa BHY TpHUNIX cnpar YkpaiaH
OAC OPHIIFAHOIO THYMAUCHHA NOJMKEHNR YacTiin nepinod ¢r.39 KoKeThTyuii
YKPATHU 11po 3aRMacHe CMOBILCHNSA OPraHis BHKOHABUOT RMAAH Y1 OPTaHIB
MICLCUONO CAMOBDAAYBAHNS TIPO NPOBCHCHHA 300PiB, MITHHEIB. BOXOIB i Ae-
MmoucTpawiii sin [9 kit 2001 p. (cupasa Ne 1-30/2001). Tak. v piwrenuni Gyno
BU3HAUEHO, 1HO NONOKEHHA 4acTUHLIL NepInoT o139 Konctiiyuil Ypainn woao
3ABUACHOTO CNORIILUCHHA OPTAINB BHKOHABUOU BAAJIN Ul OpraNis MiCUEBOFO
CAMOBPALYBAHIA (INO NPOBEeNHA 300PIB, MITHNTIB, 1IOXOXIB | NCMONCTPaLiik
Tpeba po3yMiTH TAK. ILO OPradizaTopPi TAKINX MHPIINHX 3t0patib MAIOTh CNOBICTHTH
3ABHAUCH] OPIanit MPO UPORCASHHA LIIX 3aNQAIB JAARCEIAL, TOGTO Y NPHIHATHI
CTPOKH, 110 BCPEAYIOTHL AATI IX npoBeACHin. Q:HAK W CHPOKI HE TOBHHAT O0Me-
wysaty nepenbdanene ¢1.39 KoneTuryilit YkpainH upaso Fponansii. a MawoTs
CNAYKHUTH HOTO rapanTicio | BOAHOUAC RAANIKITH MOXIIHBICTH BIANOBIRHIIM Opra-
HaM BHKOHABUOT BAMIH ) OPralaM MiCHIEBOID CAMOBPAAYBAIHIS BXITH 3aX0ais
HLOA0 Be3NEPLUIKOANOTO NPOBCACHIIA FPOMANFItAME 300PIR, MITHHVIB, TOXOAIB
AeMOHCTPaNLIfi, 3a0eaneUeHHA FPOMAACLROIO IIOPANKY, Npas | cBoBOA IHWIKX
jnoaci [20].

OnHak, 3IBCPTAICUKCEH A0 IHILOID 3 HAZBAIIHX BHILE aCNEeRtin, HOB' A3aHHX
i3 peanLHICTIO PABOBOMG CTATYCY JIOMMHI | IPOMANAHHHE, Akuil cTOCYBaBCA
cHcTeMH 3a0€3REYeHIA OXOPOHH NOTITIIHHX NPas MPOMaRAaH, MH MAEMO KOHCTa-
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TYRATH HINHA PRA IMICTOBHUX RpofneM, fKi HA CLOroaHi 06’ €KTHBHO iCHYIOTh B
YipaiHi. OaHHM i3 NepexoHanBrX ¢BIAYEHbL TaKoY NPpobGaeMHOT cuTyauii wogoe
3a0e3neueHHs | 3JAXHCTY NOAITHYHHX TIpae FpoManad Ykpaiuu € BiaAnopiaHi aani,
AKi HABOOWAUCE ¥ MOopiuKkoMy [locnaNHi YNOBHOBBXKEHONO 3 Npas NIOAWHU
BepxosHoi Pann Ykpainu H.Kapnauosoi. Tak, OKpPecniowyn cTad peanisawii
subopuux npas rpoMaasH YxpaitHu, & TAKOK lpaBa Ha Y4acTb B YNpPasiliHHI
pepxaBHAMU cnpasamu, H. Kapnauosa poOUTE BUCHOBOK NPO HeHanexHul 3axucr
UWX FONITAYHMX npas rpomansH Yxpainn [21, €.202].

Mpore, rosopsayx Apo nNpolnemMHi MOMEHTH WOAC 3aXHUCTy Ta rapaHTy-

BAHHA NPABA Ha Y'HAacTb B YIIPABNIHHI AEPXaBHUM K CIpaBaMy, HE MOXHa 3alyeaTv
H npo iHWi noniTHYHI Npasa MOAWHAK | rpoMansHUMHa. Hacamnepen, My MaeMo
HA yBa3i npaso Ha ceoBony 06’eanadHa. I1poTaroM TpHBanoro Yacy €aHHWUM 3aK0-
HOM, AKKit hakTHYHO perynioBas peanizauilo uboro npapa Oys 3akoH Ykpaiw
“Tlpo o6’ cnnanua rpoManan” sin 16 uepeHy 1992 p. [22, c.54]. Tomy Baromum
KPOKOM 11040 NOARNLUIOID 3AKOHOAABYONO PEryAlOBAHHA Npasa rpoMansH Ha
ceoGoay 06 eAHAHHA CTANO NPHAHATTR 0KpeMoro 3axoHy “Tlpo nonituuHi napTii
8 Yxpaini” sin 5 ksitHa 2001 p. [23, ¢.728], y 1.2 axoro noniTHYHI napTil Bynn
BUIHAUEHI AK 3apCECTPOBAHI IFIAHO i3 3akOHOM 100poBinsHI 06’ €aHaHHE rpo-
MadAH — MPUXKILHHKIE NEBHOT 321aNbHOHAUIOHANBLHOT NPOTPAMH CYCNINLHOM
PO3BHTKY, L0 MAKOTb CEOEK) METOK CRAPHAHHA (POPMYBAHHIO | BUPAXKEHHKO
NOAITHYHOT BONi rpoManaH i HepyTs yuacTe ¥ BHOOpax Ta IHWMX TIONITHYHHX
1axonax. [lpy UbOMY 3aKOHOM BCTAHOBNIBANMUCA NEBHI OOMEXeHHA woao
YTBOPEHHA Ta AIANBHOCTI NOAITHUHHX napTii. [poTe, Ha AYMKY aBTOpA, 3 TOUKH
30py peanizauil usoro npaga Gyno 6 AoUinbHO NPUHHATH CnewiaabLHUR 3aKOHO-
Aasunit akT, B skoMy 0 HanaBanocs 3aranbHe BUIHAYEHHS NOHATTA “NoAiTUUHWR
eKCTPeMi3M”, | THM CEMHM BCTAHORTIOBANHCA GH OpUANYKI OOMEX)EHHS WIoa0
AiRALHOCTI OyAb-AKHX 00’ €AHAHL FPOMAAAH, IHLLIWX cpraHisautii, nocanosnx ocif
| OKPEMMX TPOMALAH, CAPAMOBAHHX HA HACHALHHULKY 3MiHY KOHCTHUTYUIHHOD
nany YkpaiHH, HaCHNLHNLILKE 3aXOMIeHHA BNaau abo HacUNbHULUbLKE YTPUMAHHS
8Na0H, NOPYWEHHA CyBEPeNHiTeTY # TepHTOpianbHOl WINICHOCTE Ykpaiuu,
OpraHi3auilo He3aKOHHMX 30POAHHX (OPMYBANSG, POINATHOBAHH MiXKETHIYHOT,
pacoBoi abo peniriinoy BOpoXHeyi, a Takox NyOmiuHi 3aKAHKH N0 BUHHEHHI 3
NONITHYHOK METOKY NPOTHNPABHHX AiAHb.

Xo4 Ha NpUKIaai ULOTO MPaBa MOXKHA A0BON| Y4ITKO NOGANNTH cneuHixy
3a6€3NCUEeHHA NOAITHUHHX NPan y uiaomy. Cnpaea y ToMy, IO peajibHe 3abe3ne-
YCHHA NPapa HA y4acTh Y AIAABHOCTI NONITUHMHNX NAPTI Mae He TiNLKH iHaMBI-
AyanbHrA acnexkt (RACTLHCH APO NPABC OKPEMUX I'POMANAH WOA0 WICRCTBA ¥
ROJIITHHHHX NAPTIAX Ta PisHOMAHITH! (POPMH IX tHANBIAYANSHOT NIATPHMEKH), a I
AEPKABHO-NOMTHYNMA GiK. AJUKE NPABO PEOPE3ICHTYBATH Ta BIACTOIOBATH B1acHl
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FIONITHUHI IHTEPECH 3aBAAKH RIANLHOCTI NOMITHUHHUX NapTill KOXHOTG OKPEMOro
rpomMans HUHa TICHO OB’ A3aHE I3 3aFAIbHHM NPOLIECOM NIAHECEHHR POt noji-
THYHHX NapTiA HacaMmiepea y NEPXKABHO-TONITHUHOMY XUTTL. Y uULOMY CeHCi
APABO HA YTBOPEHHA i ANABHICTS MONITHUHMX NAPTIR 3MICTOBHO NOB’sa3aMe i3
3a0€3NeUEHHAM BIAROBIAHOT PONi i 3HAYCHHA CAMMKX NONITHYHKX naptik y
REPHABHO-11PABOBOMY XMUTTI. ONHNM i3 KPOKIB ¥ LbOMY HANPAMI MO Ha BBAXATH
nepexia Ao nponopuilHoi CHCTeMH BHOOPIB A0 HajpiaMeHTy, WO AO3BOANTD
3a6e3neunTH napTiitHy CTPY KTYpU3aLhio mapnaMenTy i NiABMILKTY Posib NOSITHY-
HUX NAapTii HE JUWie ¥ NPOUEC 3aKOHOAABUOT MisnbHoCT, @ U y 3AiHCHEHH]
BHKOHaBHOY BAAAM (Y TOMY Paii, AKILO 3Mina BrBopuol CUCTEMH CYNPOBOMXKY-
BATUMETHLCH BIANOBIAMUME IMiNAMH, AKI NAANYIOTHCH NOAITHIHON PeGOpMOIo,
a C&ME — MepeXin A0 NAPNAMEHTCLKO-MPEIHACIFICLKOT Pechybnikm 1a hopmyBaHHA
YPANY NAPARMCHTCLKOK GiabIBichio). ¥V HLoMY CCHCl BHKAWKAE 3atliKABNEHHA
npockT 3akouny “Tlpo subopn Hapoanux acnyraris Ykpaiun™ aHeceHui sapos-
Hiumi acnyratami C.Faspuinem, FO Jogube, I Hamyrimim 1a 10.3881inbCbK1M,
BIANOBIAHO KO AKONO NPABO BHCYHAINIA KAHAMANTIE ¥ HAPOAIE NCIYTATH HATEKHTD
MOAITHYHHM TAPTiaM (BHOOPUIM OAOKIM) 1| PEaslizyCThes THHIMH LWNAXOM BHCYHEH-
HA YNOBHOBIXXEHHX NPeACTARNNKIB - KanauNatis y vapouii genyrarv. Tobro
AECh KORCTHTYLIFHNT cruta Bepxoiiiol Pasy Yepaiim odnpacyscs 3a BHOOPUHMH
CNUCKAMM KaHAMAATIB ¥ HAPONHT MY TaTIt Bid (oivHIpuX naptii (Bubopumnx
GNOKIB) MO 3arafbHOAR PIKABHOMY 0aratOManITHOMY BHOOPUOMY OKPYry Ha
OCHOB! NponopiiHiHore npeacraslinurea. besyMoBHL, 11O Nepexin Ao nponop-
LiIHHOT CHCTEMH BUBOPIB HE SMOXC BOXHOYUAC POIB s3ar BCI CKAanui npodneMy
(Y HKIHOHYBAHHA NONITHMIIOT CHCTEMH cyuaciiol Yepaiunn. OQRHaK i3 TOuK 3o0py
HALOFG AQCHIAMKEMHS 2a0C3ICUCHNES NOATTHYHIX npas FPOMANAH MOKHG
NPOrHO3YBATH. MO 1TIAHECCHHA PO | SHAUCHHS IOIFTINHIAX LapTidl ¥ aep-
KABHOMOSITHHHIX APOUCCAN NPHBCAC /10 POSIIPCHA MOIJTMBOCTE! I'PDOMa-
AR BHCAOBMOBATH [ 3aNHLLATH CBOT 1IONITHMIH DITCPCCH UMIAXOM peanisauii
KOHCTHTYLWIAHOTO Mpapa Ha yTBOPEHUA MONITHININ HapTifi ta yuacTti y ixX
RIASLHOCTI.

MiaCYyMOBYIOUM PE3WILTITH NPOBEACHOIG ARTOPOM AHANITY TKOATTHUHHX
APaB Y CTPYKTYPI KOHCTHTYUIFIHO-1IPABOR0OIO CTATYCY MOAIIHK | FPOMAMsHIRHA,
(POPMYNIOEMO TaKi BHCHORKIL

[. Bucrynaioun, 3a caosaMn 0. Toankn, oaMicio 3 inaliBak AMBIWMN yMOB
AOCATHEUNA cTABBROCTI KOHCTUTYIIRHOIO sty 1 ninomy 124, c. 11 1], 3a6Ge3ne-
HEHHA KOHCTUTYLIHNHO-NPABOBOIO CTATYCY JIOANKK | IPOMAASHHHE rocTae K
NepWOYEProBa MeTa MIANLILOCTE CHCTEMKU AePKABHOT BNaAH 8 YKpalHi Ha CyyacHo-
My eTani. ¥ 38'g3Kky 3 UMM 3aificHioBada B Ypalni acpxasro-npasosa pedopma
Ma€ y AKOCTI cBO€T 000B AIKOBOT cknafonoT HacTHHH 3abe3ncueHHA peanisauil
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npas Ta cpOOOA JIIOAYHH | TPOMAAAHHHE AK OCHOBHOTO €NeMEeHTa 3MicTy
NMPaBOBOTO CTATYCY NIOAMHH | TPOMaOAHHHA B YKpaiHi.

2. [Topsa i3 TaKHMKU IHCTHTYTaMH KOHCTHUTYLIAHO-NPaBOBONG CTATYCY
MOAUHY | TPOMAAAHHHE, 9K IHCTUTYTH FPOMAfAHCTBA Ta NpPaBOCybd’exTHOCT,
IHCTUTYT npan i ceobon MOgHHKY Binirpac UeHTPanNbHy poab. Lle nosAcHioeTbes
THM, 110 CAME 32BAAKH LbOMY POIKPHBRETLCA 3MICT ITPAROBOND CTATYCY JHOANHY,
TOGTO BH3HAYAKTLCA | BCTAHOBMIOIOTLES OCHOBH 1T BINBHOIO PO3BUTKY, 8 TAKOX
OCHOBOIIONOXKHI HOPMH, AKI PEryMOIOTh XapakTep il 83aEmMonii AKX 3 AePKasoi,
TaK i 3 IHIWKMMH yneHaMy cycrisbeTea. [IpU UboMY, KaxyuH fIpo cdepy B3aEMO-
BiAHOCHUH NIOANHH | fepkasy, ocotiivBa yBara Mac OyTH NpHAINEHA NOMITHIHNM
NpasaM JIIKHHK, OCKITbKY 3aBAAKN HHM BCTAHOBMOIOTLCH, NO-Nepuie, Mox-
JMBOCTI Ta MEXAHI3MH BIJIHBY JNIIOAKHH | FPOMAASHAHA HA (DYHKUIOHYBAHHA
AEepPXKaBU i AspKaBHOT Biann, a No-Apyre, 3aKNagalOTbCA OCHOBY NOITHUHOI
DiANBHOCTI AK TAKOT.

3. TMpobrnema 3abe3neueHHA BCTAHOBNEHNX KOHCTUTYUIEIO NOAITHUHHX
Npas AOAHHKH | TPOMANSHUHA B YKpaiHi AK Herin’eMHOT cKNanoBoi il KOHCTH-
TYUWHAHO-NPaBOBOTO CTATYCY HA CLOTOAHI MAE B3 OCHOBHUX aCMNeKTH, 3 0AHOTO
00Ky, ue 3asepwenHa GopMyBaHHa HeoOXiaHOT HOpMAaTHBHO-NPaBOBOT Ha3u, aKa
6 cTBoproBana 8iAnNOBiAHE MEXaHIZMH, CUCTEMY rapaHTiM Ta 3aXUCTY NONITHUHUX
NpaBs rpoManst. ¥ ubOMY NAaHi NPOBIAHA POAL HATEKHMTL NapaameHTy Ykpainu
AK BULUOMY OpTany 3akoHOoAasuot Bhaau. 3 iHWoro GOKY, Ti NpaBOBi iHCTHTYTH,
AKi e chopmonati i NitoTeL B YKpaini, NOBWHHI BUCTYRATH HAAIMHOIO 3an0pyKoro
TOro, WO BCi BU3HAUEH] KOHCTHTYLIEKD MONITHUHI NPaga PeanizosyioThes NOBHOW
MipOIO i SO3BONAIOTL KOWCHOMY MPOMANSHHHY OpaTv akTHBHY yuYacTb y noii-
THYHOMY XXUTTI CyCMINLCTBA ¥ AEPK2BH, 3aA0BONLHATH CBOT NONITHYHI iHTepecH
A noTpedu. 3 uiei Toukk 3opy, HAETHCS BIKE HE CTIIBKYU PO 3aKOHOTBOPYY Ais1b-
HICTb HAPOAHHX IENYTaTiB, CKiNbku NPo eeKTUBHI AiT BUKOHAaBYOT, CyROBOI Ta
KOHTPONLHOT MAOK fepr)KaBHOT BNAAY.

TakuM YHHOM, noNanblie AOCRIAXKeHHa npobaeMaTHKK 3a0e3neueHHA
KOHCTUTY LI AHO-MPABOBOTO CTATYCY MORUHH | rpoMansHHHa B YKpaiHi, a Takox
MICLS | POl NOMITHYHKX NPEB AK OAHOTO 3 OCHOBHUX EJIEMEHTIB MPABOBONO
CTATYCY AOAMHU MAE 3HAYUHY HAYKOBY NepcnexTvBy i Bidirpac BUHATKOBE npak-
THYHE 3HaYEHHA B XOAI 3a0e3NeUeHHs HayKOBOT OCHOBH NONITHKO-NPaBOBOMO
PO3BHTKY HaWOT NEPXKaBH.

1. Mcascauyk B.B. lounTiko-ripaonsie Npodsicmbl COAMMKEHHA SAXOROARIEH LCTBA Ykparmsl <
18XOHOARERLCTBOM cTRai Espon // I1poGnemst rapmonnsausk 1akonoaaTenerna Ykpansts) o
cvpan Espone / ITonobi pen .6 .Kybke, B B Lscrkosa. - K., 2003.

2. Ocaxse K. CpasuuTenbiioe npasobecHie. O6uian n ocoSennan vacri. — M., 2002.

3. Koncruryuifie npaso Yxpainn / 3a pea. B.A.Tauis, B.® TMoropinka, 10.M. Taaskn, - K., 1999,

44



Dpanyyz-Axneeys T.A. [1oniTAYHI Npara B CTPYXTYPI KOHCTHTYWIRHO-ITPARCEOND CTATYCY MOIHHH
I FPOMANAHHNHA

4. Cennsanos B. Ilpapo ax cepa caoboau // Bichiik Aksicmii npaposhx vayk Ykpainu. — 2001, -
Nel(24).

5. Cxaxyn Q.. Teopus rocynapcrsa 1 npana. — Xapt.kon, 2000. — C.161.

6. Pabivopny M., 'pHiuyk O. MIARICTL NIOAMHE Ak {PYHAAMCITT TT (TPHPOAHOND IIPABA HA KOMIEHC IO
MOPAnLHOY KoAW / BICHHK AkajieMil 1panossx nayk Yxpailin. — 2002, — No2(29).

7. Pabivosnu 1 M. Ocnobni npasa oadn: nonarn, kaacudikaigi, Tenacutii // Ykpaincnkuds
YACoNHS npan MOAHHH. — 1995, — Nel,

8. Toasika 1O H. Ocnonst KOHSTH IYIHORHOM Cipos Yepasind - Xapiexoe, 1999,

Q. Toropinke B.A>.. Vonosiacnke 1313, Cipulh M L Hipasa ta conGoan ommid 1 rpomMwts Runa i
Yxpaini, - K., 1997,

10. drprnnktii L, Konerenvyigiiae npaaoe Yepann. - K. 2002

11, Boewown 1L 1Opranueckrii erarye anehocin i Pocenn. - M., 1997

12, by e 131, Hue rom c 1oey:sape 18e HHO-(paRonait ONpEiis KOO EHTYMEOHITRN TIPEB 11 CROGO;
rpadcm A Mpase i1 saaces, -~ Mo 20020 - No2.

13, Casenxe M. 3000 3eue sy pan i CROGOL MO/ POMGESINEED 13 T8 XA OPF M1
KOHCT 1 FMTNOT coppcipkndg # [pase Ypainn, - 1999, - Ne2.

[4. Tuxonora C 10O mxan . Kone nimviga wopss uie s chakimna 4 Hpano Yepair - [992: - Ne |

15, hyreit B Cranosieim npasonor Jepsanse Yxpaina 1991 - 201 pp, -- K. 200

16, 3akom Yipasit “Hipo suepieims spostian™ s 12.10.0996 p. / Bingsioc Bepxosuai Pai
Yrpirnn, - 1996, -Ned 7,

F7. MORIO BaDaAIGe KL O (pilsas weiaeoeRa. OO (o Aciion, - M. 1999,

IR, Arrronosiim M. Yipaina s siwnapo:aniih cigcresi ey e i, - K. 2000,

19, hitp://vw ww.ombudsman Xiev.ua/publ/dopov 2/d 02 4 2 lnm,

20. hugr/iwwa _rida gov wcgi-bindlana/main.vge

21 Kapuawona b LL Craet sorpuaimeast 1aaneme oy gpas  osooo L mouiine s Yepaini: [lepira wopiina
AOHGRLE Ynussosaaenoro Bepaesiog Paue Yepainn  upas aocunne - Ko 26600,

22. Zaxon Ykpaiine 1 po od Caianns iposaisn” s 16 16,1992 p / Bisosocr Bepxosuoi Pawn
Yrpainn. - 992 - Nuij.

23 3axonr Ypantm Epo seni v sap i 8 Yepaini™ iz S .04 2001 po 4 Odbiciifinnil sicons Yepaii. -
2001, - Nel 7.

24, Toawka JOIT [, sipaus.

FFranistiz-YakosetU's T AL
POLITICAL RIGH IS INTHE STRUCTURE OF CONSTITUTIONAL-LEGAL STATUS OF FHI
PERSON ANDY CHIZEN
fn thes artiele the avthor anadyzed the main approaches (o pnderstnding the problem af
political rights m the struciore ol constituional<egal status of the person and citiZzen. On the busis of
this investigation {he auther gives seme coneRisions

45



AxTyantHi NnpoSneMu sA0CKOHANEHHA YHHHOID 38KOHONaBCTBA YipatHi

H.C.Haynix
PETOHAJIBHU OMBYACMAH: 3APYBIXKHK ROCBIA

Y AeMOKpaTHuHIN npasoBil aepxaBi HAHBULLOKO COLIANIBHOIO UIHHICTIO
€ MOAUKHA, a BLOTAK, Aepkasa NoBHHHA 3abe3neuysaTy it peanizauilo rapanTo-
BaHux npas i ceo6on 3a nonoMorok edeKTHBHUX MexaHisMis nepxasu. Cepen
HH3KH IEPKABHHX MeXaMiiMmiB 3aXucTy npas HOAHHA B YKpaiHi He Tak nasHo
$yHKUiOHYE THCTHTYT OM6yacmana — YnosHosaeHoro BepxosHoi Paan Ykpainy
3 N1pap NIOAVHH. Lle HOBHH THCTHUTYT HallioHANBLHOT NPaBOBOT CHCTEMU YKpaiHH,
AKHI HANEXKHKTS A0 YHCNA €(PEKTUBHHUX NPABO3AXHCHUX (HCTHUTYLLHHA, LLIO BUHHKMH
33BAAKKN AEMOKpaTH3auil MEXaHIZMY AePXKaBHOT BAany B Kpa¥Hax, fiKi cTaiu Ha
uAxX NoGyRoBK NPABOBOT, COLIANBHOT ASPHaBH Ta POPMYBaAHHA NPOMANSHCHKOND
cycninketsa [1, ¢.149).

RisneHicts Ynosnosaxenoro BepxoeHot Paan Ykpaium 3 npas n0aAUHK €
onHicto 3 opM NApNaMEHTCLKONO KCHTPOAIO B YKPaiHi, WO ) NIATBEPIKYE BUKO-
HAHHA HHM KOHTPORLHOT QyYHKLLT,

Ana Sinvw edexrusrol poboTn ombyacmMaHa 3aKOHOAABCTBOM YKpaiHu
nepenfaveHo Npaso YHOBHOBAMEHONO NPHIHAYATH NMPEACTABHMKIB ¥ MEXax BUAI-
J€HHX KOWTIB.

Y nanoMy BHNANKY BaPTO IBEPHYTH yBary Ha A0CBiA 3apyOixHHUX KpaiH, 8
AKX DYHKLIORYIOTE IHCTUTYTH perioHanbHux oMOyacmaHie; BennkoOpuraHii,
Dpanuit, PPH, Kanaau, Usetiuapii, beawrit, CUIA, Inait, Pocilficbkoi ®eaepaltii,
lTanii, Ascrpaniii iH.

Bapro #aronocuTH Ha BIAMIHHOCTI NMOHATL perioHaNbHUN Ta MICUCBMA
oMOyacmaH. Anxke perioHanbHuii oMOyacman ~ Lie ocofa, sika Ate B MexXax OKpe-
MOTO TEPHTOPIANKLHOTO YTBOPEHHA (NpoBiHWwii, obnacti, wrary, Kpaio, pecny6-
NiKM), a MicueBHM OoMOyACMaH DyHKUIOHYE Ha MyHiUWNANLHOMY PiBHI (B MicTax,
panoHax, MyHiUMNANITETaXx).

OaHUM#H 3 NEPUIWX KPalH, AKE BNPOBAAWIW Y MEXaHI3M 3aXUCTY Nnpas
JIOAWHN IHCTUTYT perioHanbHoro oMbyacmana, 6yau Itania (oGracHumM 3aKoHOM
Ne8 Bia 21 ciung 1974 poKky 3anpoBaskeHa nocasa rpOMafsiHE bKOrO 3aXUCHHUKA
B8 TockaHi Ta o6nacHHM 3akoHoM Nel7 Bia 6 yepBHA 1974 poky — aHaNOMiY HHIA
incruryt y Jlirypii) (2, ¢.174] ta Himeuuunna (8 3emni Petinana-®ansy 3 1974
poky hyHkuionye INosipennh rpomanan). 3roaom o ITanit naui iHcTHTYTH Gyn#
sanposasxeni y Kamnanii, Jlanio, Jlombapaii, a y GPH - y 3emanx ITieniinoro
Pelin-Becrdanio, Hapen-Bioprembepry Ta in.

AKTUBHO hyHKUIOHYIOTH perioHanbHi omGyacmany y Kasaai, ne BOHH €
nocapoBumy ocobamu aericnatyp i pU3IHaAYAKITLCA HAa NOCARY HA CTPOK Bill TPLOX

A necatH pokip. Ilicas oTpuManis ckapri 6e3IN0CepesHbO Bigd NPOMAARHKHA,
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omOyacMan npuliMae pitieHHs pekoMeHaauiHoro xapaktepy. Paz Ha pik
perioHanbHHA OMOyACMaH 3BiTYE nepen nericharypams,

Jo KpaiH i3 aHrNOCaAKCOHCBKOD NPABOBOIO CHCTEMOID, B AKHX hyHKuiO-
HYIOTb perioHankHi omGyacmani, siaHocaTscA Benunkobpurania ta CLUA.

Y BenukoOpuTaHil Aauni iIHCTUTYT ai€ Ha piBdi Aurail, Yenscy, LloTtnanail
ta [1isHivHOT lpnannii. PerioHansii omOyncMann npu3HauaoTLEA HA nocaay 1
Koponiscbkolo BennunicTio, Micns posrmaay ckapru omGyacmatl npuimac pi-
LWCHHA, IKE MICUCBI OPraHyu BNaaM MIOBUHHI BUKOHATH ¥ TpuMicaunuli CTpoK,
OMOYZCMaHN NOPYILEYIOTH TIPOBRAKCHHS NO CNPABI 33 331800 TPOMAASH Ta 32
BAACHOKD FHILEATHBOIO.

Y CLUA perionansHi omOByacMann aitors y asadtl, HeOpacui, Alousi,
Anacui Touo. | i cnyk619 3anpaBamKeHi 3aKOHOILARY UMK AKTAMH, BOHY HC3aNEHH]
Bt IHIUHX FINOK BAAAH | NPHRMAIOTH CKAPTH IPOMANSTT HA OPY IS TX 11Pas |
cBobon i3 OOKY anMiHiCTPATHBHNX OPIraHiB ArraTiB Ta ix nocanopix ocib, Taki
PILLEHHA HOCATL KOUCYILTATHBHUA XapakTep. Haykopui 3a31at:0 e, 110 perio-
Hanbri oMOyacMany CHIA sapekoMenaysani cefe sk danisiuaitio eekrisH)
NPABO3AXC HI GPIRHH, AKT CTANIM HEBLUCMHOIO HACTHIIOID PEYiOILILHOT CHCTEMY
BAAAK 1HX Xpail. pakropom 1T ctabiasHocTi i Oeinexn |1, c.153].

Pertonanbiii oMOMACManK (DYIKUIOHYIOTE | B NOCTCONIICTHINX aep-
wasax, Hanprikaaa. y Pocificekiii @enepanii. FHa sanposamiucenng y Pocii iHCrrTyty
PEriOHANBHHX OMOYACMANIB MAnH BIUIHE Taki (hakroph: re/cpaTHBHWNA YCTPI
pocificbKOT AePXKABHI HINPOKA KOMTICTEHEHS YNOBHOBMKECHOO 3 UPaR JIIOAHHK B
Pocii Ta mMana MCeARHICTH anapary YIioBiosake HOro.

Flepucnii pertonantuiii omoynesman Oys sanposarokennii y Kemeposcokih
obnacti 12 motoro 1996 poky -- YOOBHOBDKCIIMA 3 11pal JKHHIHH NPH TONOS8H
aaminicrpanit Kemeposcsko? ofaacti {3, ¢.63]. OcnoBiinmir sasnatiesamu om-
Oy/ACMaHA LULOIO PErioHY € KOHKPETHIA NONOMOTA AIOMMM. Ha nphknari navoi ob-
NACTI perioHaALHUH OMOYACMAH SaNPOBADKYE TCA Y JAEPKABIIMA MeXaHisM
FAXHCTY NPaB MOAMHH B IHUIHX perionax Pocii.

AHANTYIOUN AOCRIA KPATH 13 PI3INIMI 1IDABOBHMI CHCTEMAMN TA PI3HHM
ACPAIABHIM YCTPOOM, MOXKEMO 3A3HAUHTIL 1110 THCTHTYY PETIoNUILHHY oMOyacMa-
HiB HeoOX Wil AK Y (pecpaTHBHIR, TaK | B yHITAPHIR AepXabi, HCINCKHO Bil
TOrO, A0 AKOt NPABOBOT CiM’T BOHA HAACKHTL.

Bkpa# HeoGXiAHHM ¢ Janpobaikeitlig 1anoro inehiityTy 8 Ykpaiui. Heo6-
XHIHICTE CTBOPEHHA IHCTHTYTY YnosHopwkeloro Bepxosroi Pall ABTOHOMHOT
Pecnybaiku Kpum 3 npae nwaudy, axuil Ot OyB MA3BiTHHR YoBHOBAXEHOMY
Bepxosnoi Paay Ykpaiuun i3 npas MoAHRHH, 2IKTYIOTh YMOBH CbOIOAHIMIHLOT
CHTYaIliT LIOAO 3AXMCTY POpYLIeHHX Npas Jioansn B KpuMy, Aka oxapakrepu-
sosaHa H.KapnatioBoio y BHCTYNI HA AeNYTaTCbKHX CyxaHHAX Y BepxosHii Pani
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AxTyantni npobneMs BAOCKOHANEHUA YHHHOID 3aKoHOsaecTee YKpaluy

AstoHoMHOI PecnyGnikun Kpum 14 ciuna 2004 poxy. YkpaiHcskuit omMOyncsMan
3a3HavYAc NPO PE3YNBTATH NMpoBeAeHNHA MOHITOPHHTY ¥ BepecHi 2003 poky 8 MicTax
KpuMy, Ha nianpueMcTBax, B yCTAHOBAX, OPraHi3aUifiX Ta y NeHiTeHUIiapHUX
ycraHopax. Psg npotuieM yxe BAanocs BMPIIUMTH, ASAKI NMUTAHHA NOBENSHI a0
sinoma IIpesnneHra Yxpainu, l'onosn BepxorHoi Paau VYkpaiun, Kabiuery
MigicTpis Ykpaitu [4]. Ane taka po6oTa TOBHHHA NPOBOANTUCH HE NMEPIOAHYHO,
a NOCTIHHO, o | NOBOAHTL HEOOXiAHICTs (PYHKILIOHYBAHHA THCTHTYTY
YnoehosaxeHoro BepxopHoi Panu AsroHomuof Pecnybnikv Kpum iz npas
JIONNUHMKN, AKUHA TICHO CNIBNIpaLOBaTUME 3 YKpaiHCBKUM oMByacManoMm,

Canin 3azHauntv, wWo y uepBHi 2003 poky HapoaHum acnyrarom M.D.Kpy-
ueM Gyno sHeceHo 3akoH YkpaivH “Tlpo sHeceHHs aMiH 10 3akoHy Yipainm “Ipo
YnosHosaxeHoro BepxosHoi Paan YipaiHH 3 npas AaUHN”, B AKOMY Npono-
HYETHCA cTaTTiO || BUKRacTy y Takii peaakui: “YnopHoBakeHMIt npu3Havac
CBOIX NPEACTABHUKIB, B TOMY Y#CAI NPEACTABHUKIB Y KOXKHiI 06nacTi Ta ABTOHOM-
Hiit Pecnybniui KpyM, y Mexax sBnaineHUX KOTIB, 3aTBeplkeHUX BepxosHoto
Panoio Ykpainu.

Opranizaunia AiABHOCTI Ta MeXi NOBHOBAXEHDL NPENCTABHHKIE YNOBHO-
BAXXEHOTO perynioloTeest MNonoxkeHHAM NPo NPeaACTABHUKIB YTNOBHOBaXKEHOTO
BepxosHoi Paan YxpaiHu 3 npas MOANHN, AKE 3aTBEPAKYETHCH YINOBHOBANXEHUM".

Mpuidsatra amMin 1o 3akony Ykpainu “[Tpo YnosHosBaxeHoro BepxosHot
Paau YkpaiHu 3 npas MOaAHN" MaE TaKy METY:

* MONIMNWHTH CUCTEMY 3aXHCTY NpPak | CRODOA STIOAKWHN TA MNPOMARSTHUHA B
Vikpaini;

e cTBOPHTH Ginbiu edekTUBHI MEXaHi3MN Y BIAHOCHHAX, LLLO BUHHKAIOTh
npy peanizaui’ npas i cesobon JIHOAMHK Ta FPOMAOIHMHA, HE3ANEXXHO Bia Micus
ioro nepebyBarHa Ta opranamu aep kaBHoi Blaau, opraHami MiCcLlEeBOro CaMo-
BpRAYBaHHA, IX NOCANOBUMH | cnyxboBumu occobamu;

® CrIPHATH y AKHAKLIBUALLIOMY TA NOBHOMY PO3INAAI 3BEPHCHL TPOMAAsH
Ykpaiun, He3anewHo Bint miciis X nepebyBaHHA, iHo3eMuUir Ta ocib Ges rpoma-
AAHCTBA, AKl nepelyBaloTe Ha TEPUTOPH YKpaiHW, CTOCOBHO MOPYLUSHHA Ta
IOHOBJICHHA TXHIX npas i ceodon [5].

JaHnh 3akon mas 61 HabyTh YynHHoCTI | ciuna 2004 poky. ane Ha ceoroa-
HILIHIA AeHb BiH He BHeceHWH Ha podmsaa Bepxosrol Paan Ykpaihu. Xou 3a

ACHOMOrolo ULONO 3akoHy MoxHa Oyno 6 CTBOPUTU CHCTEMY NPeaACTABHULUTE
YnosHoBaxeHoNo 8 kKHiH oGnacti Ykpaihu Ta ABTOHOMNIK PecnyGniui Kpnum,
wo cnpysno 6 epexTuBniw it AIANLHOCTI CaAMOre YnoBHOBAXKEHOrO 34iHcHIOBATH
NapramMeHTCbKUi KOHTPONk 38 AOTPHMAaHHAM RPaB AIOAYMHK | rpoMaisHHHa B
YKpaini.
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Naulik N.S.
REGIONAL OMBUDSMAN: FOREIGN EXPERIENCE
In this article a short review of introducing the instiute of regional embudsaten and of
problems ol intreducing the existent institute in Lkraine are carried owl.

B.H.ITonosuy

BIANOBIRAJILHICTDb AEPXKABU 3A BUKHEHHS CEPHO3HHNX
MOPYLWEHDb MIDKHAPOIAHOI'O T'YMAHITAPHOTIO NPABA

Y Teopii Ta npaKkTHL MIXKHAPOAHOIO NPaBa HEOAHOPa3080 Gynu cnpobn
fepeKNacTy BiANOBIAANLHICTb 3a CepiO3HI NOPYLIEHIA MIDKHAPOAHOTO ryMaHiTap-
HOro npaea (310UMHHU NPOTH MOARHOCTI, BOCHHI 3/1I04HHM, 3A04HHH arpecii) Ha
pepykaBy, 3BINbHUBLWH Bil HET 6L3N0CEPENHIX BUKOHABLLIB.

J1aHo10 NPo6AEMaTHKON 3aiManucs TaKi BiAOMI FOPUCTH-MIDKHAPOAHUKH,
aK B.A.BacuneHko, B.H.€ nuunyesn, HO.H.Konacos, KD.M.Pubaxos Ta iHti.

Y AOKTPHUHI iCHYC AOCHTL BNNHBOBHI HANPAMOK, AKHI BHIHAC KapHWH
XapakTep Takoi BiANORIAANLHOCTI. HOT0 3aCHOBHHKOM MOXHA BBAXATH PYMY HCh-
Kore pucTa-MixkHapoaHuka B.[lenna, aknit y 1925 p. Hanucas knury “*Konek-
THBHA BIANOBIAANBHICTL AepKaB i KPpUMiHanbLHE Npaso MalbyTHsoro™. V ui#
poGOTI BIH BUKNAB KOHUETILLIK KPHUMiHANbLHOI BIANOBINANbLHOCT Aepxas. 3 BH-
IHaHHAM UbOr0 IHCTUTYTY B.Menana noe'asye edexTHBHICTL MikHApOAHOMO NpaBa,
MOMXITUBICTL NONEPELKEHHA MiXKHAPOAHKX nouuHis: “Tol dakT, wo He oaHi nnwe
KEPIBHHKH, ane | AePXKABA B LiNOMY MOXKe CTaTH 06’ €KTOM 3aCTOCYBAHHA KAPHHX
3aX00iB, MOXKE CNPUATH PO3IBUTKY ONOPY 3NOMMHUAM, AKi nepebysatoTs Ha HoJi
aepxasyd’ {1, c.83]. B.Tenna auxonute 3 0cobanBOro xapaxrepy npasocyd’ekr-
HOCT} Aep<aBu. KO 10pHAKtHI OCOGH MOXYTH BBAXKATHCA PIKTHRHUMH YTBO-
PEHHAMM, CTBOPEHHMH i AIKOUHMH 3 BOAI AKOAHHH, TO AEPXABH NpeacTasNAIOTh
HaliY, 3 iICHYBaHHA HaUil He 3aneXuTb Bil BONi inaKBiAa. Hepxasa 3anpoBaakye
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AKTyanbHi npobncMn BAOCKOHANEHHA YHHHOMD 3JAKOHOAABCTBA YKPaTHH

B %UTTR [PYNOBY BOMO HALL, | AKILO TaKa BOAA € WOYHHHOIO, TO BIANOBIAANbLHICTD
NOKNZNAETHCH HA AePIKaBY i, BIANOBIAHO, Ha HaLO. TIPHHUMNA KapHOT NONITHKH
nepenbavaloTh BIKHBAHHS 3aX0NIB MPOTH BCIX ENEMEHTIR, LLLO CTTPHAIH BYMHEHHIO
INOUKHY, TOMY HEMUHYYE 00’ €KTOM TAKKX 3aXONiB NOBUHHA CTATH ACPKaBa.

). TyHKiH ApoaHaNi3ysas BUUICBUKNALEHY kOHUeNRio i BBAXAE, 10

OCHOBHHWM HEOMIKOM KOHLENUIT KPpUMiHaNbHOT BIANOBIAZNBHOCT AepXaB € iaea’
€RAHOCTI LUNAXIE MKHAPOXHOrO i HAWiOHANLHOrO Tpaea, BiRAMOBIAHO A0 AKOY
“pO3BUTOK lpaBa ssase cob0I0 €anHuUlt fpolec, B AkoMy HauioHanbHe NPaBo i
MiXHaPOZHE NIPABO 3HAXOAATHLCA JNIHILE Ha Pi3HUX cxoanHax™ [2, c.451].

Cepea npux#aLHUKIB KOHUETILIT KPUMiHaNLHOT BIANOBIiAANLHOCTE Aepkas
neoDdxinHo Takox Hazsaty I JlonHenbe e Babpa. Y cBoiH K1iu3i, npuceateHif npux-
LIMNAM CYHACHONO MKHAPOAHOTO KPUMIHANBLHOND 11paBa, ska suiwwna 8 1928 p., ain
CTOITL Ha AparmarHuiiil noiruii. Yuenuit BBaXAac, WO ANA BUIHAHHA Ui€l
KOHUESUIT NOCHTE NOCTABHTY 3a OCHOBY METY, 3aRNA AKOT 3aCTOCOBYETHCA KPH-
MiHANLHA BIANOBIAANLHICTL AEPKAB T 11 MEXAKIIM. A B AKOCTE TAKOT BiH HA3MBAE
MOAEPEANEHHA BOEH | BIarani NOpyweHb MiXXHapoaAHOT O Npaea 3 BoKy aepxas
Yepe3 NOrpo3y 3acToCyBaBHf N0 AepXaBU-arpecopa {(nopywkuxa) cephio3Hmx
nokapass [3, c.428).

OnHaK NepPXaBHO-QPFraHi30BAHUE XapaxkTep AaHUX 3IOMUHIB HC MOXKe
O3HAUATH, WO BiANOBINAKLHICTL 32 IX B HHEHHS NOKNANAETHCA TITLKH HA AEPkKABY.
Jasa s8iAN0ORI AANLHICT MOKNANACTHCR AK HA /IEPXKABY B MEXKAX PeabHIX CaHKLiN.
TaK i Ha De3mocepennix BUKOHABLLIB.

Ynepise MKHAPOAHA RIJINORIAANLHICTS NSt Aeprkasy Oyna BcTaHOosNEHE
B 1928 p. ITakrvom bpiana-Keanora 3a po3s’ssarus | BSASHHS arPeCcHBHOT BiFiHA.
Ak 3a3Havas KO.M.PuGaxos, “3aMICTb PIBHONPABHOT CTOPOHK Y BikiHI fepxasa.
wo po3e’azana 30poAHHA KOHGpNIKT, CTana BH3IHABATHCA AIPecOpPoM, TOOTO
CTOPOHOO, AKA BYMHUNA HANTIKYE NOPYWEHHS MbKHaponrtoro nipasa..."” [4. ¢.98).

BianoigansHicTe AepKaB 38 MDKHAPOAHI 3NOUHHK Oyna 3akpinnewHa
CTatyTamu BOEHHUX TpUBYyHanie, XKeHeBCoKHMU KOHBE HILIAMK NPO 3aXUCT KEPTB
BifKY 1949 p. va JouatkoBHMH NPOTOKONAM H /10 HHX. & TAKOX PAACM pe3oniouit
Fexepanbioi Acambne’ QOOH. VY ¢1.5 npoekry KOUCKCY 310UMHIB NPOTH MHPY Ta
6e3nexu moacTea, npuitustoro 8 1994 p. na 49-1 cecil KoMicit mixnapomoro
npaea l'enepanbHoi Acambae’ OOH, coeuianbHO 3a3HAUAETBCA, O "‘CyA0BE
nepecninysania Gyab-axof 0cobM 3a 3A0MHH NMPOTH MUPY Ta Ge3neky moncraa
He 3BINLHAE ACPKARY BiA BIANOBIAANLAOCTI 3 MPKHAPOAHOMO NPaBa 34 Ail0 4H
Ge3nianbHicTb, IRKPHUMiHoBaHy naMifi nepxagi” [5, ¢.127],

¥ n.2 cr. 19 TlpoekTy cratefl NPo BiANOBIAANLHICTE AEPXKAB, WO MA€ HA3BY
“MiKHapoaHi 3104HHN Ta IPaBOTIOPYWIEHIS”, BKa3y€EThCA, 1O MiKHApOAHO-
NPOTHNPABHE AINHHA, SKe BHHHKAE B PE3YALTATI NOPYLIEHHA AEPIKABOKO MiXKHA-
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flonosied B.11. BianosiaanuHicTy 4EpKABH 38 BYHHCHHA CCPROTHHX NOPYILCHR
MBXHAPOAHONO ryMaNiTaplioro npasa

POIHOIO 30008’ A3aHHA, HACTINLKH OCHOBONOAMKHONO NS 3a0€3HeYCHHA XXHTTEBO
BAXJIMBUX IHTEPECIB MIXHAPOAHOMO CNiBTOBAPHCTBA, WO HOrO NMOPYLIEHHA
PO3FNAAAIOTLCH AK 3/I04UH MEPEA MIKHAPOAHHM CNIBTOBAPUCTBOM Y LLOMY,
YTBOPIE MDKHApPOAHWH 3104uH [6, ¢.110]. V nanoMy Bunanky nepxkasa pozms-
AAETLCA AK CYD’'€KT BUMHEHHA MDKHAPOAHONO IACUHHY, 33 L0 BOHA MOXe OyTH
NPHTATHEHA 10 BIANOBIAANbHOCTI.

3a BUNHEHHA MIXKHAPOAHKX 3NOYHHIB Ha Aepxkasy Moxe ByTu nokraaeno
2 BuaM BIANOBIAAALHOCTI: NONITHYHY i MaTepianbHy, MMoniThuna Bianosinansb-
HICTB, ¥ CBOIO YEPTY, 3HAXOAHTh BUPAKEHHA Y TaKHX opmax: caTucdakuii (3asi-
PEHHA NOCTPaXAano’ CTOPOHH B HEAONYIIEHH] MOBTOPHOMO NPABONOPYLUEHHS,
BUDaYCHHA, BHCIOBACHHA XKaNI0 TOIMO); penpecanii (BianosiaHi HACHALHHUBKI
AfT 3 BOKY NOTEPRIACT CTOPOHMU, AKi MOBUHHI BYTH aNEKBATHHUMH THM OIAM, AKUMH
BOHM 3yMOBJIER1); petopcil (akuil y BItNOBIAL A HEAPYXKHI Ail, AKI HE € npaBo-
AOPY LUEHHAMM, HANPHUKAAL, BIAK/IHKAHHSA MOCA Y BIATIOBIIbL HA HEAPYXKHI 3aABH);
KOJIEKTUBHI CaHKLIIT HA niacTasi piwennn Paan Beinekw OOH 3rinHo 3i er.erd |,
42 Craryry OOH (poiipBasiHg AMNAOMaTHUHHX BilHOCUH, 3aCTOCYBanHA 30pofi-
HOT CHAH).

MarepiasbHa BIATIOBIAANBHICTL ACPIKARW, B CBOKD Ueply, nonarac B 00o-
B'A3KY NOPYUIHHKA BiAWKO/AYBATH MaTEPianLHy Koy, O MOXe OyTH 32iHCHEHO
y GOpMi pecTUTYUIT (MOHOBICHHA MATEPIAIbLHONO HONOXKEHHNA, Axe fyno no npa-
BONOPYLWEHHA) 4¥ penapauii {(rpotwoBoi abo iHWOT xoMneHcaull 36uTkiB
noTepniniit CTopoHi).

Y 1907 p. aanuit sua BinnosiAaNkHOCTI acpkan Oy oginitHo sknrouenni
A0 Faazbkol KOHBEHLIT §1IPO JAKOHHM Ta 3BHUAT CYXONYTHOT BIHMH. B ¢r.3 wief
KoHBeHLiT 3a3HAYAETECH, WO BOKIOUA CTOPOHA, BIANOBIAANLHE 38 MOPYUIEHHSA
npasun, acranosnermnx [lonoxerHsaM, nopuHHa Gyae BiALLKOAOBYBATH 30HTKH,
AKUIC € ANA uboro niactasi. Taky BiaAnosinanenict), aepxasa Hece 3a eei atl,
CKOEHI 0c06aMHK, WO BXONKTH A0 crrany 11 30poRumx cun [7, ¢.676]).

MarepiansHa BIANOBIAANLHICTL NEPKABUA 3A NOPYLIEHHA HOPM MiKHa-
POAHOTC FyMaHITApHOIO MpaBa PiaKo NPH3BOAHIbL HA NPAKTHUI 2O IHAYYLUHX
pesynbrartie. |HKONH Ha nincrasi MHPHOT yroaH nepemoxeHa ctopoxa Oyae
30608’ #3aHa CNAGTHTH NEPEMOXIIO BESIMKY CyMY B AkocTi penapaiil 3a ¢iHaxcosi
BHTPaTH, SKi BOHA NOHecna nia yac 0poitnoro korduiikty. OnHak aana cyma
HZBPAA 4H GOKPHE BCT (DiHAHCOBI BHTPATH NEPEMONKUA.

OCHOBHI 3HAYCHHA PIIHUX BUAIB ASPXKABHOT BIGROBIAANBHOCTI RONMTAIOTH
8 TX CTPUMYIOUOMY BNAHAL, YCainoMAeHHA TOIO, WO Oyab-ake NOpyLIEHHA rpaBa
30PORHONO KOHPNIKTY Beae A0 BIANOBIAANBHOCTI AEPHKABH, MOXE CTATH AAA ANAIH
AOAATKOBYUM CTUMYAOM AAN TOrO, 106 ROTPHMYBRATHCHL T@ NPUMYLIYBaTH
AOTPHMYBATHCh LIHX 3aKORIB. 3PO3YMINO, IO THCK HA BNaAY 330BHI MOXE 3HAYHO
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nocunuty ueh snnus [8, ¢.59]. Tak, ¢t.9 | JoaarkoBero npoToKoay Ao
HeHerchkux KOHBEHLIN Npo 3axmcT xepTs BiflKK 1949 p. 3a3kauae, WO yyacHuk
36poitoro koHiKTY, KW NOPYIIYE HOPMH MDKHAPOAHOTO FYMaHITZPHOTO
npasa, 30608’ s3aHHH y NEBHUX BHNAAKAX HECTH BIANOBIAANBHICTL 3a BCI Aii CBOIX
36polinux cun {9, ¢.334-408). Kpim Toro, cnitbHi nst BCIX YHOTHPBOX XKEHEBChKHX
koHBeHitil 1949 p. cTarTi, Binnogiano — 51, 52, 131, 148, 3a3Ha4ai0Thk, 1110 XONHa
i3 cTopix He Gyae 3BiNbHEHA Bid BIANOBIAANBLHOCTI 3@ TAKKI NPABONOPYUIEHHS
[9. c.151-334]. Lle noaoxeHHs nepeabavac He TINLKU KpUMIHANLHY BiANOBI-
nanLHiCTL oxpemMux ociG, a i1 Te, ULO, HE3BAXAKOUW HA HACKIAKK 30poliHore
KOHQIIKTY, JKOAHE PILUEHHA YW YIoAa HE 3BINBHATHMYTb ACPKaBy Bil 000B’A3Ky
CIMIATHTH penapauii 3a 36HTKH XepTBaM OPYLHEHb MiXKHaPOAHOrO rYMaHiTapHOID
NpaBa YKk BUMNATUTH TM BIAMOBIAHI KOMNEHCail.

Buxoas4n 3 aKanizy MbKHApOAKNX AOKYMEHTIB, IO KPUMIHANLHOT Biano-
BIZZANLHOCTI MOXYTh ByTh apuTarneni nuie dGisnuHi ocobn, aki € besnoce-
PEAHIMH BUKOHABLAMH MiXKHAPONHMX 3A04MHIB. Taka sidNOBIiAANBHICTS Oyna
nepeabauena B Craryri MixkHapoanoro BocHHOro TprubyHany iUt nokapamss
TORGBHUX BOECHHMX 3JI0UWHUIB €BpONeiCcLKuX Kpatd 1945 p. fa y Ctatyn Mix-
HApOAHOTO BOEHHOTO TpUOyHany ana Nanexore Cxoay 1946 p. O6HABa cTaTyThH
nepeabavuany IN0UNHH NPOTH MUPY, BOCHNE TOUHHK Ta 3IOUHHH HPOTH NFOAAHOCT!
(cT.6 000X cTaryTiB). MbKkHapoaHa KPHMIiHANLHA BIANOBILANBHICTL Pi3tHKX 0OCih
nepeabauacTbea takox y KoHaeHUIT Npo nonepemKeHNta 3N0YHHY reHoUnAy |
NOKAPaHHA 3a Heoro 1948 p. Ta y JKEeHCRCHLKHMX KOHBEHUISIX 1TPO 3aXHCT KEpTB
BitiHK 1949 p.

3aznaucii akTH nepeadaualoth MPKHAPOAHY KPUMIHASLHY BIANOBIAANS-
HICTB 3HUHUX OCIO Y ABOX (popMax: ¥ (POPMI BLAIIOBIZANBHOCTI NEPEN MibKHAPOA-
HHM KpUMIHANBHHM CyA0M, cTBOPIOBANKYM ad hoc, ak ue 6yno Ha Hiopibepiskomy
i TokilicbkoMy npoitecax, i y (popmi BiANOBIANNBLHOCTI Mepen HALIOHAABHUM CYLOM
BIANOBIRHO A0 HOPM BHYTRILLIHBONO 3aKOHONABCTBA, AKE HE MOXKE CynepeyuTH
OCHOBHUM BYMOI'@M MDIKHAPOAHNX AOIOBOPIB Ta 3aralbHOBHIHAHHM ITPHHLNMAM
| HOpMaM MDKHApOAHOIO 1IPABA.

Bianosiganbnicte diznunmnx ocif 3a MDKHAPOAHI 3R0UHHKH HaltwacTiwe
HACTAC 32 YMOBH, WO IXHi IMOYMHHI RiSHHA NOB A3AHI 31 INOMUHHOKO NiSANBRICTIO
Aepxary, [Tpy 1LOMY fiepaBH, BHHI Y BUMHEHHI 3R0UHHHY, HECYTH MiXKHAPOARY
BIANOBIAANBIICTL, A (izuuni 0cOOH - MIKIHAPOAHY KPHMIMANLHY Bianoginans:
HICTb. BurHeHHs 0co601 109HWHHUX AiISHL LJIAXOM BUKOHAMHS Hakasy (ypady
“W HA4ANLHUKA) HE 3BINbHAE 1T Bill KPUMIHANBLHOT BIANIOBIAANLHOCTI. [Ans noka-
PaHHA TakuX OCiG 3acToCOBYETLCA AK MIKHAPOAHA, TaK i HaUioOHaNLHA lOpUC-

ankuis. Ogiuidinh crarye 0cobn TaKoX He 3BtAbHAE 1 Bia KpUMinanbHOT BIAMOBI-
AAABHOCTI.
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flonoeuy B.11. BinnobiAaisHicTh ACPXABH 18 BYHHEHHA CCPROIHNX NOPYIUCHM
MiXCHRPOAHON MYMBHITAPHOTG NPasa

Kpim HiopnGepsbkoro i Tokiitcbkoro tpuGysanis piwenwamu Pagu Besne-
k1 OOH 6ynu craopeti wte naa Miknaponunx tpubyHanu: 25 Tpasna 1993 p. -
AN CyAOBOTO NEpecninyBaHHa ocib, sinnosiaansuux 3a cepioaHi NOpyweHHs
MIXHAPOAHOTO I'YMaHITAPHOFO NpaBa, BUWHEH] HA TepHTOPil KONUWHLOT
iOrocnasii 3 1991 p., i 8 aucTonaaa 1994 p. — ana cynosoro nepecniaypaHqs
ocif, BIANOBiAANBHUX 32 NEHOUMA Ta iHWI cepHOIHI MOPYILEHHN MiKHAPOAHOTO
TYMaHITaApHOro npasa, B4dHEH! Ha Tepurtopii Pyauay, | rpomagan Pyanay,
BIANOBIAANBHMX 38 TEHOURA T MW NoAiOHI INOYKUHK, BUHBEHI HA TepUTOpil
CyCiAiHiX aepixas y nepioa 3 | ciung no 31 rpyaus 1994 poky.

7 aunua 1998 p. MikHapoaHa xondrepenuia B Pumi npuiusaa Craryr
MiKHAPOAHONC KPUMIHANLHOFO Cyay, AKWH cTaB pesynkrarom dHararopiunol
po6oru Komicii mixxnapoaroro npasa QOH ma iHWIHX MIDXXHAPOLHRYX OpTaHiB i
opraHizauii 3a y4acTio nposiannx crcuianicTie aepxae yeworo caity. [icns nia-
NUCaHHKR wicTaecaTol patudikauiiinoi rpamori 8 2002 p. nanu# CratyT Habpas
UHHHOCTI. OrHak YKpaina He mianucana Horo, ocKinbKy Bianosindo 1o Buchosxy
Koncturyuifinoro Cyay Ykpatuu Bia 1l aunns 2001 poxy Ne 3-8/2001 y cnpani
32 KOHCTUTYUiRHMUM nopauusM TIpesnaenta Ykpainn npo HanauHs BUCHOBKY
woao BianoeiaHoCcTI KoHCTHTYUIT YKkpaiuu PuMcekoro Cratyty Miknaponuoro
XpUMiHanbHOTro cyay (cnpasa npo Pumcbknii CratyT), 3a3nauenuil Cratyt Oyno
BH3HAHO TakHUM, 1O cynepednte KoHcrutyuii Ypaium [ 10, cr t267].

Bianosiawo no 4.1 c1.5 nanoro CratyTy IOPUCANKILA CYAY OOMEXYETHCA
JHile CePHOZHHMH 3NOYHHAMH, K] BUKANKAIOTS CTYPBOBAHICTL YCHORO MiXHa-
POAHOTO CHIBTOBAPHCTBA (3A0UHH NEHOLHAY, JNOUMHH NPOTH JIGAAHOCTI, BOEHHI
3AOUNHHU Ta IOYKUH arpeciT).

PuMmcbknit Ctatyr MiXHapoaAHOIO KPUMIHAALHOIO CYAY TAKOX BH3HAE
AOCTYAAT IHAMBIAYANLHOT KPHMIHANLHOT BiANOBIAANLHACTI, 3aNePeUyiONH THM
CAMHM MOXJTMBICTb NPUTATHEHHA RO HET NEPXKABH AK CYDH’€KTa MIKHAPOAHWX
BiHOCHH (¢T.25 CraryTy) [ 11, ¢.23-24].

Lloao BHYTPIWKELOrO 3aKOHOAABCTRA, TO BIANoBiaHO 10 4.1 ¢T. [ 8 KpnMi-
HanbHOro Koaekcy YkpaiHnu cy0’eKToM InounHy Moxe OyTit Tinbkh hiznaHa ocoba.

TakUM YUHOM, KOHLEN LA KPHMIHANLHOI BIANOBIAANLHOCTI ACPXKABH ICHYE
AMIE B AOKTPHHI MIXKHAPOAHONO NPaRa i He Mac nepea cofotO NOCTATHIX NixcTas
ANS BTiINEHHA (i B XuTT. |, 9K NpapuibHO 2a3nauac | DiceHKko, A0CTIAKYIONH
MUTAHHA BiANOBIRANLHOCTI AepXKas 32 MDKHAPOAHI 1touMHK, “'B RIACHOCTI He
CTBOPEH: 183 OCHOBHUX KOMMOHEHTH ANA 3AiACHEHHA KPHMIHANIBHOMD NPABOCYAAs
woao aAepxaB — MikHapoaHUH KpuMiHaneBuh cya Ta MixHapoaHrid KpuMmi-

HARLHUR KOAEKE. 3 UMX NPUYKH NPAKTHYHE INTACHENHA CHOPOAHI KPHMIHALHOT
BiAMOBIAANLHOCTI Acpxan Hemoxauee™ [ 12, c.45].

Xo4 Ha naHMHi Yac yxe aic Pumcoknit CratyT MidkHapoaHOTO KpuMiHanb-
HONO CYAY, OBHAK RKEPeno MarepianbHOr Npara, Ake 6 BU3HAYaNo AepXasy fK
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AxTyansHi npofinemMp BIOCKOHANCHNSA YHHHOID 3aKOHOASBCTRE YKpalnyg

cyb'e€KT MiNHAPOAHOFO 3NOUUHY - MixHapoaHUH KPHMIHANKHKUA KOACKC, He
NPUHRHATO MDKHAPOAHUM cniBToBapUCcTBOM. ONNaK 3anepetteHHs MOKAHBOCTI
NPHTACHEHHA JePPKaBU A0 XPUMHANLHOY BIANOBIAaI6HOCTI 33 BYUHHEHHA MiXKHa-
POOHUX WIOUMHIB HE BUKITIOYAE TaKoT RIANOBIAANBLHOCTI B OKPEMUX KpaiHax uono
HOPHAUUHHX OCI0. [HCTHTYT KpUMiHANBLHOT BIANOBIAANBLHOCTI FOPHAWYHHX OCI6
3anposanKeHo g Gararbox kpainax, 3okpema, @paxuii, Ascrpanit, JaHiT rowo.

Tak, sianosiano 10 ¢r. 121-2 KpuminansHoro xoaekcy dpasttii 1992 p.,
akuid nadbpas unHHocTi | Gepesnn 994 p. (i3 aminaMu ctaHom Ha | ciunn 2002 p.),
IOpUAHUYHI 0co6K, 33 BUHATKOM Mep¥aBH, NiATAraoTh KpHMilanblii BiANOBI-
AaNbHOCTI 3CIAHO 3 NOJMKEHHSMU CT.CT. 121-4 - [ 21-7 y BUnaakax, nepeadaueHnx
JAKOHOM YW PErNAMEHTOM, 32 37104AHII AINHHA, BUMHEH] HA TX KOPHCTb OpFaHaMy
Y4 HpEeACTABHHUKAMU Iopuauyilol ocobu [13, ¢.80-82].

KpuminansHuit xoneke ARcrpil Bia 23 ciuvs 1974 p. (i3 3misaMu cTanoMm
na | cepnun 2000 p.) npaMo He nepenbauac KpUMiHAThHY BiZMOBIAANGHICTE IOpH-
AHYHHX ocib, a roROpUTL NHWwe npo (iznunnx ocib. PazoMm i3 THM y HLOMY
MICTATBCA NONOKCHHSA, UI0 AOZBOAKIOTH POBMOBCIOKYBATH KPHUMiHIANbHY Biaro-
BifanbhicTb | na oprauizanit. Tak, sinnoniavo go §20, ad3.4. sxwo Oyab-aka
IopHAKUHa ocoba 30araTHAACh 3a PaXYHOK BUHHEHHA 310U MRY (iITHRYHOO 0¢0H0I0
a0 32 paxyHOX MaiiHa, OAEPKAHOTO Bill MOUHHY. TO BOHA NPUTAFYETHCH A0
BMNNATH rpoMoBoT CymMu, WO BiANOBEAde BAPTOCTI BesmiacTasioro 3daraiuctiva
[14, c.14].

[, 2k BipHO 3a3Havac O.C.POMAHIOR, ... THCTHIYT 1OPHAMMBOT BIANO-
BIAATLHOCTI KOPUAKMUMHUX OCIO #a CbOrOAI He € SIKOKOCh HOBENOIO B CBITI. BIM
(pOpMYBaABCAH NPOTANOM TPUBANOI0 tHacy, NPOHIWOR BiANOBIAHE alpodyBanna., 110
A03BOAWAOC OaraThoM KpatHaM BimIpatlBaTy yMOBM HACTAHHA BiANOBiAAMLHOCTI
IopHAHUHOF 0coBH | po3pobrTy ansa el Ak 1 ana crenugiunoro cyb’ekTa
KPUMiHAALHOT BIARCRIAANBHOCTI CHCTEMY CcheiansLHuX nokapans™ (15, ¢.47].

b Pella V. Le Code des Crimes contre 1z paix et la secarie de Fhumanite, — Geoeve, 1957 - 228 p.

2. Ty "W Teoptist mesktydapoioro npaaa. — M., 1970, - 431 ¢.

3. Donnedticu <ke Vabres H. Les principes miodernes du dreit penal iernational, - Paris. 1928, - 344 p.

4. Prbakon 100.M. Boopykeing arpecciii — riranaiinee MKy HapoInoe Hpee Iiviuenme. — M.
FOpaam. .. 19X0. — 216 ¢.

5. O¢nunaisimsie oruetpe 1enepamaioB Accasatvien OOH. copok aens1an ceccny. ok, A/49710. -
127 ¢.

6. Exmcrozmmk KoMiicenn Meacayiapoiiioto upasa, — T.2. — U.2, - 1976, — 235 ¢.

7. Helicimviomee pexaynapoganoe npase: B 3-x romax. - T2, = M.: Ki-ro MoCKOBUKOID
HE SABHCHMOND IS THIY 1 MOKAYHAROIIO nipanit, 1999, — 728 ¢.

8. Koncuek niekuift 5 kypey “MDBKUSPO/ L 1Y MIIIFOpIHS DPABO™ QNS CHyNatliB BLILADICHHS BiHChKOBOT
nioreaxi, — K. Pepakai Bno-sipapsminil uentp “Kaiscexmil yrisepcarer™, 1998, - 120 ¢,

9. Mex 1y iIpoaHoe IYMAHITAPHOC MPasy B AcKkyMEHTaX. ~ M. Haz-80 MOCKOBRCKOID HELIBHCHMOTD
HHCTUTYTa MeXAyHEpoatora ipapy, 1996, — 556 c.

54



10 . OdiviBnu# sicuuk Ypainn. — 2001. - Ne 28, - C11267.

11. Rome Statute of the International Criminal Court, adopted at Rome on 17 July 1998 /7 United
Nations, Preparatory Commission for the Intemnational Crimmat Count, 1999/INF/3. — 45 p.

12. ducenke KU, OTBETCTBEHHOCTL NOCYAAPCTE 34 MENAYHAPOLHKE NpecTyrcHHA /7 Benopycexri
AWYPHAN MEXAYHAPORHOND 1IPABA H MEHUIYHAPOAHLIX OTHORICHHA. — 1998, — Ne3 - C 4549,

13. Yronostibif xoaexkc Dpauttnn 1992 1. (scrynun B cuay ¢ | mapra (994 1), ¢ uzm. M aon. va |
auezpa 2002 r. / flep. ¢ hpaniyickorn, - Cankr-llewepbypr: IOpuansecknit uchtp Tpeec,
2002. - 650G ¢.

14, Yrononnmid xoneke Asctpun / Vlcp. ¢ nem, — M.: UKL “3epuano - M™, 2001, - 144 ¢.
15, IHCTHTYT KPHMIHATLHOT RIANCRLIAANIOCTI YOPHARMHHX oci§. Mid un peannhicTs? // Bicunx
npokypayp, —2003. — Ne 12 (30). - I pyacus. — C.41-47,

Popovych V.P.
THE RESPONSIBILITY OF STATE FOR COMMITTING SERIOUS OFFENCES OF INTER-
NATIONAL IHUMANITY AW
In this articte the author analyzes the questions of considering a siate and juridical person as
a subject of miemational crime. The research of mentioned problem was carried out on the ground
of native and foreign lawyers” ideas. Besides that. there were analyzed criminal legislations of defi-
nite foreign countries.

O.B.Manuwenxo
APABOBI NNPOBJIEMH KNACHDIKALLI IHCTHUTYTY
DIHAHCOBOIO KOHTPOIO

[MocTaneska npobaemu. B yMoBax po3BHTKY (hinaHcoBOIO fipasa KiacH-
dikauis HCTUTYTY iHAHCOBOTO KOHTPONIO BiANPAE BAXIUBY POAb, OCKIiNbLKH
HARA€ MOXNHBICTL MOBHOIO MIPOIO PO3IKPHTH IMICT Takore 6aratoacnekTHoro
NOHATTA, AK " (PIHAHCOBHIT KOHTPOIIL™. HiTKe BH3HaYeHHA (HOPM HHRHCOBOID KOH-
TPONKO HA 3AKOHOAABUOMY PiBHE, POBKPHUTTA IX CYTHOCTI CHPHATHME K HANEXKHOMY
3MIHCHEHHIO KORTPONbLHKX Aifi cy6’eKTaMH (hpiHANCOBONO KOHMTPONO, Tax i
HAAArOAXKEHHIO BIACMOAIT MK HHMH Ta MIAKOHTPOAbBHHMH CYO €KTaMK
rocnogaproBanHsg,

Ha ¢cbOroaHI HeMAE €AHHONO NOTNAAY BIIEHHX HA KPHTEPIH knacudixauii.
lMpote poipobka HayxoBO OOrpyYHTOBAHOT KNACH(IKALIT € BAXNMBOIO YMOBOH
PAMIOHANSHOT OPFaKizalil NPOBEACHHA Y AepkaBi iHAHCOBOrO KOHTPOMO,
OCKISIbKH KnacuikaLlif Ma€e AK TEOPETHUHE, TAK | NPAKTHYHE 3HAYEHHA: CNPUSE
NOAAN bILOMY PO3BHTKY, BAOCKGHAAEHH K UHHHOIO 3JaKOHOAABCTBA.

Crynine, nayxkosol pospolkn temu. Binbwicte yuenux (B.Annpecs,
O.A.Adicimob, O.d. Anapidixo, E.O.Bo3necenchkuil, O.10.'pavosa, H.O.Kosa-
NeoBa, M.M.PoBUHCLKHH Ta IHWI) npoBoaATh knacudikatilo PIHAHCOBOIO KOKT-
PO 3a (popmMami, Xo4 B OCHOBY tolliny KNaryTh pisHi kKpuTepil abo B3arani
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AKTYansHi NPOGNCMA BAOCKOHARCHHA HHHHOND 32KOHOAABCTER YKPAIHM

HifKi, MO NPU3BOAUTL A0 HEUITKOFD BU3HAYSHHA TA HEOAKOZHAYHOMO PO3IYMiHHA
Pi3HOMAHITHUX MOHATL. B.M.Mutpodanos BeaXkas, 110 OAHICIO 3 BAKIWBHX (PopM
BHYTPIBIAOMYOIO KOHTPOJIIO € A0KyMEHTaNnbHa PeBisis, Xou aani Bid nHiue npo
PeRi3ilc K METOR, AKMIA 3aCTOCOBYETbCA OpraHamy KoHTpomo [10, ¢.62). Tak,
M.M.PoBunctxuhi 3a3Hauas, 1o 2a MeToAaM 301 KCHEHHA KOHTpOto #Horo gopMu
NORINAIOTHCA Ha TaKi BAIY, AK nonepenHi, HacTymHUi 10KyMEHTaANLHWHA, dakThY-
uuii, notounuit onepatuslui [, ¢.10]. I'o3uwtia 1. A.Aunpeesa s3arani € cyne-
PEUNNBOI0, BUKJTAAEKIH HUM MATEPian He JIMtIIe HEMOCTIZOBHW, ane ¥ Henorit-
HWK, OCKINLKM BIM 3a3HaYacE, WO “1anexHo Bia 4Yacy i Gpopm 3ailcHeHHA dinan-
COBYIH KOHTPONb NOAINAETHCH HA NIONEPEANiH, NOTOYHUH | HacTynkui” [4, c.36].

Buknan ocHopnoro mavepiany. llpu poipoOui wiacudikauii saxnuso
DOTPUMYBATHCH NIPHHUKITY PO3IMEKYBaHHS OBCICY NOHATL 3d KPHTEPIAMH, He
Nopywyioun ix BUMOT. Tax, npu noaini (inaHcosore KOHTPOsio 3a (popmoto
HeoOXxinHO naM’aTary, WO POpPMA ~ 11e 30BHILHE BUPAKEHHA OYARbL-AKOFO 3MiCTY
{9, ¢.1287]. Nia dopmoro HiHAHCOBOTO KOHTPOMO POIYMIKOTL HPOAB IMICTY
KOHTPOMO, HONe CYTHOCTI 3aNeX HO BiA Hacy. koHIponbiux aiit [ 10, c.68; 12, ¢.88].

Y reopii i npaktrui diBancoBoro KOWTPoONIoO 3a HacoM MNpPoBeaeHHs
pO3PI3HALOTL Taki HOro QOPMH, siK fosiepenHii, noTounnli Ta vacTyniuii, Came
TakHit nonin € Halbinbw OOrPYNTOBAHNM T& NOFIUMKM 1 MIATPUMYETHCH PAJIOM
HaykoBuiB |5, c.24; 1), ¢.117. 6. ¢.13:].

MLl BUeH] BU3HAIOTE NaHy KaacHPikauiro, ane BRAKaIOTh, WO Le He popMu
(hiHAKCOBOFO KOHTPONID. a Horo BUH, Takol NO3HUIT ACTPHMYIOTLCS ABTOPH
HaByaiLHOIC nocibruxa “CowmansHiii kontpons 8 CPCP” [7, ¢.10]. i
BBAXKAIOTh, 11O NonepedaHifi. NOToOYHNN, HACTYNHHI KOHTPORL € MeToaaMu
divancopore koHTposkw. B} Lllemetos niaTpumye nymxy 1O A . PoBHHCBLKOIO,
ane 8 TOR Xe uac NepwHit BHAINIE JNIUE Nonepeartit | HACTYNHWI KOHTPOND, @
Apyruii Ceper MeTOAIB KOHTPOMIO BUAIARE WE it nanpasasioanii i GpinsTpyrounii
AK AB] KOHKPETHI CKAAA0BI HOTOUHOIO KOHTPOIIO [7. .t 1-12].

Cynepeunusoto € no3uuin 1. A Anapeesa [4, ¢.36]), akuii noainse givan-
COBHHU KOHTPOSIb HA NONEPeaHiHt, NOTOUHNA | HACTYNHME 3aneXKHO BIA yacy fi
dopm 3nilichenHa, nocnaalouuct Ha Mororpadito E.O.BozneceHebkoro, Ane Bos-
HECeHCHKHH RMAIIAE NONTEPe/IHiit | HACTYNHYH PinancoBuil KOHTPOL AK (PoPMH
$iKaHCOBOTO KOHTPOMIO, 1ATHAUAKNMHK, WO “KPHTEPIH POIMEXYBaIiHA LHX (PopM
ACKHUTL Y 3ICTABAEHH “ACY i HICHEHHSE KOHTPONLHKX &Ik 3 Nnpouecamu qropmy-
BAHHA | BAKOPHUCTANHA LCHTPAII308AHUX | ACLSHTPARFIOBAHIIX MPOIIOBHX POHRIB”
[10, ¢.68). Tomy TeepmicHHs LA AHlpeesa W00 KPHTEPiKY khacHikauil dy-
HaNCOBOro KOHTPOMIO, A 1Ie Yac | GopMu 3RIHCHEHHS, NOMHWIIKORE.

Heaki BueHi BHAIAAIOTE nuwe Taki Gopmu PiHAHCOBOFO KOHTPOSHO, AK
nonepenxiit i HacTynHwii [8, ¢.330; 10, c.68]. Tak, E.O.BoineceHcbknil, BUI-
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Mawuernno O.8. NMpasosi npobnemu kaacKpixmuit HICTHTYTY GiHAKCOBOTO KOHTPOAKD

AfwdH nonepenHifl i HacTynuuil dinaHcoBRrii XOHTPOAL AK DOPMH KOHTPONIO,
BiA3Havap, WO AK nomepcaHiit, Tak i HacTynHuit piHaHCOBUH KOHTpONL 3hikHC~
HIOETHCA B X04i NOTOMHOT AIAALHOCTI 06 cKTin, AKI KOHTPOMKOIOTECS, | BUpaXKac
3IMICT MIOTOUHOT OTIEpaTHBHOT pOOOTH BIANOBIZIHNX OPraHiB, TOMY BCi KOHTPONAbHI
nii siv BiaHocHs abo Ao nonepeansore ado A0 HacTynHoroe gHiHaHcoaEro
KOHTPOIO, a Lie 03HAYAE, 1O, HA HOro JIYMKY, HE ICHYE TIOTOMHOTO KOHTPOJIIO.

Ha saus nornsp, Takuih ntaxin to suiinedHa JopmM hiHAHCOBOrO KOHTPOMO
HE 30BCIM NMpaBHMALHHK, ockiTsku Paxylikosa nanata sk oprad divalicosoro
KOHTPOAIKD BUKOPHCTOBYE, HanpMknag, rakuit MeToa HacTynnoro QiHascosoro
KOHTPOMNO, SK NEPEBIPKA | B MCOHEX NOTAHOIO KOHTPOJIK, AKILO 00 €KTOM KOHT-
PONIO € HEe KONKPETHI HIHAHCOBI onepallii, 4 BIKONAKIS AePKaBiHOro DIOMKETY 8
uinomy. KpiM 1boro. sKito B ocHoOBY KhacHdikallif nokiaaceHo KpuTepiil uacy
3RIACHEHHA KOHTPOJIBHUX Aifl. TO MEXKI NONEPEIIIhoIe IHAHCOBOTO KOHTPOSTK
BH3HAUYAIOTLCA THM. HO BiH NEpenye BUINIRHING ONcpallii, ki NepesipaAldTLEN.
TMoTrounnil PiHaHCOBHIT KONTPONSL, HA BIAIMIHY RiJL HONCPEAHBOIO, 3RITICHIOETLCA,
KOJIW BIATIOBEAHE onepatlil sYHHAKTLCR. Tod 1o it vac Ix nposcraeHun. s
HACTYNMHOEO KOIITPOAK XAPAKTCPHL T¢. 110 Bill RPOBOAITTLCH 11T TO10, AK ONe-
pauii 3xiHcHeH).

N.C.Mauypkischknl KOHTPOIIL, NI BLTICINIOETHESE B NGl BHKOHANHA
(PIHAHCOBHX NANNIA, rOCAVARPCHRO-PIHAMICOBUN Olepatiil, Ha3IBae e NoTo\-
HHM. @ ODKYUHM. 3 TAKHUM BHIHANCHISM BoKKo floromarica. 1ie moxuaa noro-
anTucs 3 nostitielo O.K).patoBol, Sk, BKIEYIOUH HA HAsBHICTL PIIHHX Higxonis
A0 TPaKTyBaHHA hopM KOUTPONIO. HINTPUMYE | A Beaohxkeibkoro, 1o pesisia,
TEMATH'IHA 1IepeBipRa (00CTEREHH ). PaXyHKOBA HIEPCBIPKA 30ITHOCTE ¢ hopmami
(PiHARCOBOIO KOHTPOAKD,

Mo peui. HaBi1s y JiMebKil Jekpapauii kepintx nprmindinnia KOHTPonKy
3a3HaveHO, BI0 eheKTHBHMIT RonepeHii KOUTPOAL € NCBL CMHOID HACTHHOK
HAZIAHOT CHCTeMMU yNpaBNiHHY AOBIPCHIMA IPOUIOBLIMI | MATCPIAIBHHMH
3acobamu. [Tpr isoMy RIL NOMEPeIM KONTPOAEM HANSHKUTEL POIYMITH NEPEBIPKY,
WO MPOBOIHTLCH 10 3MACHEHEA AAMITICTPATUSHHN | PUIANIICORIN A, AKa MOXE
OyTH NpoBeneHa BHILHM OPIAROM a00 IHINIMIE KOHTPONBHHMHA OPTaHizaLiaMH.
Bei iHWE 9UaH KOHTPOMO € KOHTPOUICM 3a (IKTOM, TOGTO 1ICPCRIpAOTLCA YXKe
3nifcHeNi aiv |3, c.42-43).

Ronepeaniii Givanconiii KOIWF IL HPOBOAUTLEH IO NONATKY peanizauii
pilneHs, 3nificuertts hivanconaus ancpalti, ¥ 1anoMy BIIAKY NPOXOAHTD
BHBYEHHS NHICTAB HPHAHATTA TAKOID PiNEINIAN AN BCTAHORICHHA 3OKOHHOCTI H
ULIECTPAMOBAHOCT (PiHAHCOBMX OTCPANIH, 1O MANArAIOTS 3ikcHeHHo. Tlepesi-
pPRETLCR OOrPYHTOBaHICTL DiNANCOBHX PO3PAXYHKIB | 3RTACHIOCTHCA NOLIYK MOXK-
NUBOCTE 61AblL ePeKTHBHOIO IX BHKOPHCTAHHA.
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AKTYansHi NPoGscMH BAOCKOHATCHHA YHHHOMD 1AKOHOAABCTEA YRPATHH

Monepeanitt GiHaHCOBUH KOHTPONL MPOROAUTLCA PIZHUMH cyb’ekTamu
KOHTPONIO B MEXaX X KOHTPONbLHUX NOBHOBaXeHL. Hammprknan, no oprais, sKi
ININCHIOKOTh nonepeanil Ginancosrit KOHTPOIL, MOXHA BiHECTH: (iHaHCOR]
oprau, MiniCTepCTRA | BiAOMCTBA, KPeAUTHI ycTaHosn, byxrantepii Ta dymHk-
tioHanLHi cnyK6uU DIANPHEMCTB | YCTAHOB, NapiaMesT i OpraHH MiCLeBoro
CaMOBpANYBaHHA.

Jo peui, ¥ BionxkeTHOMY KoaeKCi YKpaiHH, X0y | HE NpAMO, ane Hoerbes
npo uel BuA KOHTpOIO, AKHA NPOBOAHTE JlepkaaHe Ka3HA4YENCTBO YKpaitH do
3AINCHEHNHS BIANOBIAHKMX NIATEXKIB 33 AOPYHEHHAM PO3NCPALHUKIB BIOMMETHHX
kowTie. Jokpema, JlepxaBHe Ka3zHA4YeWCTBO Yy AAHOMY BHNankKy AnA
nonepeiXeHns nopyueHs SomKeTHO! AHCUUNAIHNY CIOYaTKY rnepepipse
HaABHICTb RIANORIAHOIO OOAXKETHOTO 30008 °A3aHHS ANA NNATEXKY ¥
GyxrantepcbkoMy obniky BukonanHs depxaBHoro Giomxety Ykpaium, Biarno-
BIAHICTH HANPAMIB BHTPAYAHHA KOWITIB GHOMKETHOMY aCUTHYBAHHID, HaABHICTD
¥ POINOPAAHUKIB BIOAKETHNX KOUITIB HEBHKOPHC TAHUX OIORKETHHX acHrHyBaHb,
a noTiM 3aiitcHioe nnarexi. Lie Halbinbit eekTnaHa hopmMa KOHTPORIO, OCKINLKH
Kpallie NONEPEHKATH NOPYILEHHS § HEAONIKK, HDK NOTIM TX BUABIATH | BXXHBATH
3aX00H NOKAPaHHA A0 BUIIHKX.

Hactynnoo popMole € noTcYHni kouTpons. Lz ¢opmMa koHTpoOso €
HANBaXUTUBIWIOKD | HAWAIHOBILLO B ONEPAaTUBHOMY YNpaBlinHi (ivancamn. VY
RiTEpaTypi MOXHA 3yCTPITH iHLLY Ha3BY AOTOYMHOTO KOHTPOJIKQ — ONepaTHBHUMN
[6, c.63; 7, c.86; 8, c.48]. A M.M.Posuncskmii [11, ¢.10], pozmanaroum opmu
AEPXABHOIO KOHTPOMIO, HAZHBAE HOFO "'NOTOYHKUM OMNEPAaTHBHHM ™, TOOTO NoEaHYE
OBa NOHATTA B oaHe. Taxka Ha3Ba 3yCcTpivacTheA | B AIKDUWX HOPMATUBHHKX aKTax,
30Kpema B 3akoni Yxpainu “lpo PaxyHkosy nanaty’ (nyHkT 6 crarTi 7)., OcKineKky
noToyHHN PitaHcoBHH KOHTPOSb — LIE KOHTPOib 3a HE3n0CepeAHL0 ONEPATHBHOKD
¢dpinancosolo aianbHICTIO, TOOTO 38 BNacHe (PIHAHCOBHM NPOLECOM, BiH CYTpo-
BOMKYE (DiHAHCOBO-rOCNORAPCHLKT Oepail, HeBiaaiNbHI BiX HMX, TO Ha3Ba KOO
“onepaTuBHHI AIRCHO npasusbHa.,

MoTouHHit KOHTPONS APOBOAHTLCS B MPOLECT BYNHEHHA NOCMORAPCHLKUX i
(divancoBHX onepaitifl, Nia vac BUKOHaAHHA (IHAHCOBKX NAAHIB, Y XONi BHKOHAHHA
$inancosux 30608’ A3aHb Nepes AEPKABOKO; OTPHMAHHA TA BAKOPHCTAHHA KOLUTIB,
NPoBCAEHHR FPOLIOBUX onepauilt, peanizauii MaTepianbHUX WIHHOCTER TOWILO.
Horo 06’extoM, y nepuy uepry, € A0KyMeHTaliA, fka Ge3nocepeaHbo NOB' s3aHa
31 CANATOKY § OTPUMAHHAM KOLWTIB. METOI0 NOTOUNONO KOHTPOIO € BHABNESHHS
BIAXMACHD B/l BCTAHOBICHHX HOPM Ta HOPMATHRIB, NonepesketiHs ¥X Ha cTanil
3APOKEHHA PiHAHCORHX onepallifl; DOCArHCHHA PALLICHANBKOIO, ePEKTHBHOIO
BHKOPHCTAHKA PIHAHCOBUX PCCYPCIB 380 NINLOBUM NPUIHAMECHHAM, DHUABIEHHR
ACAATKOBHUX MOXKAHBOCTER 1N IBINbLUCHHA A0XOAIB | MEHWISHHA BHTPAT. K |
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Manuenxo O.8. Mpasosi npobnemk knackdikauii inCTHTYTY GIHAHCOBOIO KOHTPONIO

nonepenHiil GiHancosN KOHTPOAL, MOTOUHWA HE HOCUTL penpecHBHOrO
XapakTepy, ane, Ha BiAMiHY Bil nonepeaHROTO, BiH MAE 3HAYHO WHpLtY chepy
3acTocysaHHR. TloToMHHA PiHAHCORNE KOHTPOADL, SK NPaBUIIO, 3AIRCHIOTD
opraiu 6e3n0CcepeaHbOr0 YNPaBNiHHA (HiHAHCOBOKY RisNbHICTIO,

TpeTboto hopMoIo (HiHARCOBOTO KOHTPOIO € HACTYMNHHH (iHaHCOBMIH
KOHTpONb. Bin nposonutses micas Hanxo/mkeHNs NOXOAIB i BHTPAUYAHHA KOWTIB 3a
HaciakaMHK (HIHaHCOBO-NOCTIONAPCHKOT JAALHOCTI, aHaNI3y BRKOHAHHA 3aBlaHb,
MPOBEACHHA APOLLIOBMX ONEPALLIHA, CNMCAHHA MATEPIUILHHX LIHHOCTEH TOIIO 3 METOI0
3’ACYBAHHA NPABHALHOCTI BUMHEHHA rocnoaapckkuX i QiHAHCOBHX Onepaltif,
3AKOMHOCTI # AOLINLHOCTI BUTPAUaAHHE MATCPIUILHIX T FPOLIOBHX PeCypPCiB.

HacTynHiii GiHaHCORHE KOHTPONL NOIROJIAE BHIHAUHTH CTaH (hiHAICOBOT
AUCLANATHK, OPHIAHY T nopyuielns. Hore ocoGmuBicTio € e, e nopsa i3 su-
ABNEHHAM (haKTiB OPYILCHE (PIHAHCOBOT ANCIIHIUIIHH { PI3HOTO POJLY IOBXKHBANb
32CTOCOBYIOTHES 3AXOAN JUIS YCYHCHHS BIBIBIIINX HEAORIKIB | NOPYMEeHb, 3aific-
HIOETHCSA BIAILKO)LY BAHHA 3aBAAHOT IUKQ/IM, BHIIHT OCOON NPHTHATYIOTLCS J10 RiNNO-
BiZAALHOCTI TA HAMIMAKOFHCH 3AXOAM EUOJIO 3ANODITAI BHANOBIHHX HOPY IIEH,
NONINIUEeHHS POBOTH HAKONTPOILHOIO CYY CKTa. U10, ¥ CBOIO UCPTY. CIIPHAE
NOREPEIMESHHIO TAKHX NOPYINCHL ¥ MAIBY THLOMY, Takmk 10 0coBIHBOCTI naHoI
(hOPMH KOHTPOMO HEOOXIAND BIAKCTTH TL. 1110 M vac HOro IpoBeACHIA Bl
CTOPOHI TOCNOAAPCLKO-(HIAHCOBOT MIHALHOUTT BUBHAIOTLCH NOINHGIICHO. UIo
AO3BOMAE BUABITI HCAQJIKH NOTIEPEHLOTO 1 1T OUHOTO KOHT PO,

Yeizaznane i hopm i (PIaHCOBOIO KOITPONO: NONEPELHIE, NOTOMHWE TA
HACTYMIIIA HEPOIPIBHO OB H3aHE MK CO0OI. R3AEMOACHOBHIOIOTL OAHH 0~
HOro. 3acTocyBakHy IX ¥ (HOCTI i 83aCMOIR 3Ky POBHTL KOHTPOAL CHCTEMA-
THUHAM, BIHOBHM, NIARMIRYC THOTO ePekTHBIICTY. | HE MOXKHA HE HOTOAMTHCS 3
H.O.KopanpoBoIO. siKd BBAXKAU, 110 AKILG HOPYVICHO PIRIOBATY MDK AONEPeAHIM,
ROTOUHHM | HACTYTIIMM (PIAHCOBHUM KOITPOUICM. TO HOKANAEHE HA HbO10 3ARIAHHA
He OyRYTbL BUKOHAHL. 311M3NThCH HOIO epeKTHRNICTE | AICRICTL, PIHAHCOBIIT KOHT-
POtb MOXeE BYTH BUKOPHCTANGEH AM1IE NPH YMOR) IPazHABLHOIO CHIRBINICGIBEHHA
MK YCIMA TPLOMil (POPMAMH, JIHILC B [LOMY BHIKVIKY BiH CTae €AHHIIM | HENO-
RinbHuM [12, ¢.89}.

Brcnopok. BijncyTiic rh € RHHOT NO3MILT IL0AO kRCHPiKaNiT hinancosoro
KOHTPOJIO BHKAIKAH HEAOCTATHBOIO PO3PoHikoo tpotiiem Kaacudikawi’ nanoro
IHCTHTYTY (iHRIICOBOIO NPaBta W HA YCOPCTHIHOMY PiBHI, 111V, 3BHUAFHO, MAE
ByTH HeoGXiAHOI0 nepe/IyMOBOIO BTINEHHS Y JAKOHOUIABCTRI SMICTOBHO BIAOKpeM-
NeHUX Gopm (PIHANCOBOICG KOHTPOINO. Mil QUITPIMYEMO NO3HUIO BYCHHX, AXI
KNAcKPikyoTh GiHaHcoBHIT KOHTPOITL 38 POPMAMH HA NONePEeaHiil, NOTOUHWIE Ta
HacTynHHA. Taka knacudikaunia Oinew saana, sBoHa sinodpaxac He3nepepeHHi
XapaKTep KOHTPOAIO Ta Bpaxosye Bei ocoBnueocTi, AKi ICHYIOTL NiA ‘tac Woro
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AXTYaRLHI NPoGacMU BIOCKOHANEHHA YHHHOID 3AKOHOAABCTEA YRpaTuH

nposenetts, Xapakrepniyioud (opMH GiHaHCOBOIO KOHTPOID, 3a3HaYNMO, L0
BOHH BiZPI3HAIOTLCA 33 METOIO TA HACOM MPOBEACHIIs, 8 TAKMK NEBHOK MIPon
3a ¢y0’€KTaMu, siKi 3aHHICHIONITL KOHTPOAbHI TOBROBAXKEHHA.
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LH . Macnoscexuit
COLIAJIbHI FAPAHTIY TPAB | CBOBOAITrPOMAIASTIH B YKPAIHI

Ockinbku YkpaiHa B3ana Hanpsamok Ha noGyaonry couiansHot aepxasu
(c7.1 KoHcTUTYWIT), TO HEBII'EMHOIO 03HAKOIO T MAKOTHL BYTH HaNeXHI couiasbHi
rapadTil npas i cesoboa noanHy Ta rpoManAnuna [, c.4].

Li[o6 kpawe BH3HAUHTH | POIKPHUTH CYTHICTb, IMICT i (hOpM# ColianbHNX
rapaTiit npags i cBoGo, HeoBxiaHO, Ha HaMI TOMAA, HACAMNEpPe NPOBECTH aHaNi3
OKpEMUX COUiaNbLHUX Npas i iX rapanTiit.
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Maznoscexuii 1A, ConiansHi rapanTii npae i cnobon rpomannt 8 Ykpaiti

EnunknoneanyHuil IOpHARYHUY CAOBHUK BHIHAYAE OCHOBHI COULLaNLHI
npasa i cBo6OAK NMOANHY Ta FPOMANAHNNHE AK CYKYNHICTE KOHCTHTYRIHHHX Npap
monusy {260 nulIe rpoManaH KOHKPETHOT AepHanu), AKi 4a1orhb T MOXKUBICTL
NPETEHAYBATH HA OTPUMAHHS Bill KEPKABM NPH NEBHUX YMOBAX NEBHUX MaTe-
pianbhux 6nar [2, ¢.308].

M.H.MapueHko nia 0CHOBHHMH COUIANBHUMH TIpagaMK po3rasaac
MOXJIUBOCTI ocobucTocTi y cdepi BHpoOHULITBA | po3noainy MaTepiansHhx Gnar,
NOKNHKAHHX 3a0e3neunTH 3a2080M€HNA EKOHOMIUHUX | TICHO NOB’A3aHKX i3 HHMK
AYXOBHUN NOTPeG Ta IHTEPECIB OANHHH [3, c.17].

Llikaro10, Ha Haw nomag, € aymxa .M. PaGinosnua noao couianbhux
npas i ceofoa MoanHH Ta rpoManaHpuia B YKpaini. AHani3yloun nofoKeHHs
APUAHATIX y 1966 PO MDKHAPOANHX MAKTII NPO NPaBa “COLLIILHE, EKOHOMIYHI,
KYNLTYPHI . @ TAKOX PO 1pasa “rPoMaHCLKI 3 0ONETHYIN., RIH 3a3HaYac, 1o
BCI IIpaBa JIOOAMHH € COLIANILINMM AK 33 3MIiCTOM. tak i 3a cnocofamu ix
3AHICHEHNS, OCKINLKH BOHH OOYMOBICHI COIMYMOM, CYCTUILCTBOM. 3 (HET TOMKY
30pY HecOIliaALHUX APaB MoK (0coGH) Biarani icuysari ne Mowe [4. ¢.19].

B1ixoas i 3 asaniiy 1HayKOROT IYMKH TAa AHANTZY OCIHOBISMN COLIATLHIX NPas
i cBOGU/. CHIA BIAZHAYMTLS, WO BOHK 3d CHOCIO CYTTIO - 11¢ ¢BODO)A BHARICHHA
BOJI. jTEpeciB, MONGIMBOCTI NEBHOT NOBLAIHKK. AIILIOCTL, ICBHUX Nii. a ix
IMICTOM € TPYAOBI, KHUTIOBI, MeHHE TA iHIE Onara, npara na ui Ghara. npaga Ha
IN ONEPKMINA. FAXHCT, 30CPORCHUA, BOIOMIHHA. KOPHCTYBAIHA | PONOPAIKCHHA,
3a ¢BOCIO (POPMOIO OCHOBHI COLLIAILHI TIPARA | CBODO/LK JIONK T2 FPOMAIHHHHA
B YKpatin MAIOTE NPaBO Ha 1CRItY MIPY M opmy corianibHux (nar,

LHo vrocyeThen X rapaHTiit. 70 CyTTHO PEPRAITTIN Hpana Ha Npaimo € cTeo-
PEHHA CPIKABOIO YMOB JUISt 3LIHCHSINA TPOMIIANAMIT NPABL 1A THRUNO, PIBHHX
MosaBocTed y BuOOpi npodiceii ra posy 1PYACBOT AIANLHOCT, 3MICTOM tapanTif
LLOTO OpaBa ¢ HesHa MOXIKMBICTL 3apodAATH CoOI Ha IKUTTA 1PAULID, AKY BOHA
BiILIHO OOKpac abo Ka Ky BUILHE BOrG/UKYCTHCA. (POPMOIO rapauTiit npaba Ha
npawo ¢ nepeataiei Koncrimyaicio i sakoHamu Yipaitii 11paRoBt & opraHi-
sauilini popmMir wrx BIAHOCHH (rpyaosi, A010BIpHIL..). Cravm 43 KoHenyuil
Yipaiiis camMe rapantyc npako koxioro Ha npao (. ¢ 184,

Takow cmia Bin3naunTit, 1y OCHORHHM HOPMATHBIINM JIOKYMEHTOM, RKHIA
perynioc 3aificuerna npasia Ha npato, ¢ Kouexe 3akonis npo npaito Ykpains
(K3ull}. OxpiM TOre, Ha GIATBOPEHHS TA POIBIITOK 1PYAOROTO NOTCHUIANY
Ykpainu copamopanitii Yxas peatnenra Yepainu *11po OcHoBHi HaupaMu
PO3BUIKY TPYAOBOTO noTenuiany B Ypaini Ha nepioa ao 2610 poky" [5]. Oanak
rapanTii 3a0e3netenHn npapa rPOMAARH A HPAUKG B CYHACHHX YMOBaxX PUHKY
npaui we He ePEeKTHBHO BUKOHYIOTS 3aXUCHi ByHKUIT,
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AKTYANbHE NPODNEMH BAOCKOHANCHHA HHHHOMD JaK0HOAABCTRA YKpaTHH

Y crarti 44 KoHcTHTywii YKpaiH® rapaHTYETbCA Npaso Ha crpadik ana
3aXHCTY CBOIX EKOHOMIYHMX i coutianbHBX iHTepecin; CyTHICTIO rapanTii npasa
Ha cTpalfk € YMOBH, IO CTBOPIOIOTHECA ACPKABOKO MR 3aXUCTY €KOHOMIiUHHX |
COLIATBHAX IHTEpeciB. 3MiCTOM rapanTili npaBa Ha cTpalik € cHcTeMa BIAHOCHH
CTOCOBHO PO3B’M3aAHHA, BPEryNiOBaANHA TPYAOBHX CIOPIB, 3aXHCT COUIaNbHHX i
EKOHOMIYHHMX NPAB, IHTEPECI8, CoUlanbLHUX | eKOHOMiYHKX Baar. DopMoto rapanTill
npaea Ha CTpakk € Te, WO Horo NPoBeACHHS MOXIABE JUILE Y BCTAHOBACHOMY
3aKOHOM nopsaky {1, ¢.19].

Crarra 45 KoueTHtynil YkpaiMu rapaHtye npaso Ha BiANOYMHOK, CYTHICTIO
rapaHTiii sKoro € CTBOpPEHI AEPXaBOi0 YMOBH A4S peanizauii usoro npasa [1,
¢.19). 3mMicToM HOro € HagaHHA NHIB THIHA DAA LLOTHKHEBOIO BIANOYHHKY, a
TAKOX Or1a4yBaHoT BIANYCTKY, BCTAHOBIEHHA CKOPOUESHOro poboyoro AHA oo
okpemux opoecii | BUpOOHUUTE, CXOPOYEHHS TPpUBAIOCTI POGOTH Yy HivHKA
yac. Popmo10 rapaHTiil npasa Ha BIANIOUMHOK € NeBHUA vac, nepenbayeHui ana
BIANOUUHKY.

MpaBo Ha coulianbRu#l 3axucT rapanTye crarTs 46 Koncrutyuil YKpaiHy,
WO 3HAXOOUTH CBiH BUPa3 y 3aranbHO0O0B A3KOBOMY AE[IKABHOMY COLUAALHOMY
CTpaxyBaHHI 3a paxXyHOK CTPaxoBHX BHECKIB rpoMaiasH, nNaANpUEMCTa, YCTAaHOB |
opraHizanifi, a rakox SI0KETHUX Ta IHIWHX JoKepen couiansHoro 3abesneycHus,
CTBOPEHHI MEPeXi NepKaBHHX, KOMYHATLHHUX, MPHBATHHX 3aKNAAIB AN ROTAALY
3a HenpauesaatHumi [ 1, €.2Q). Lie npapo Takok Mae CBOKO CyThb, 3MICT i hopMy.
CyTTi0 rapanTiii npaBa na colliafbHHI 3aXUCT € YMOBK, LLO CTBOPIOIOTLCSA AEP-
XaBoK ts peanisauii npasa Ha couianbHuil 3axucT. 3MICTOM rapaHTiil uboro
npaBa € 3axoAM, AKi BXUBAKTLCH AePKaBolo ans Horo 3abesneyerns. Gopmolo
rapasTiii NpaBa Ha CoOUIAAbHUA 3aXUCT € NEHCHT Ta iHWIT BUAKW COLIatbHUX BHIMAAT
1 AOTIOMOCrH, LLIO € OCHOBHHM JDKEPEeNoM ICHYBAHH Ta 3abe3neueHHs piBHS XHTTH
HE HHXYE Bifl BCTAHOBAEHOND NPOKHUTKOBOTO MIHIMYMY.

Ipore HasBHa CUcTEMa couianbHOMO 3axycTy YKpalHu e He Bianosinae
CyuyacHHM BHMOraM i notpebye pedopMmysarHs. Jo nepLioyeprosux 3apaaHb,
AKI BUMaraloTh HEraiHoro BupilueHHs, HaNeXaTh: 3GHILIIEHRS ROXOAIB Hace-
NEeHHA, MIABULIEHHA PiBHA KUTTA nioaeh, po3B’a3aHHa npobnem 3alinaTtocti
HaceaeHHA ToWwo. [, Kk Haronowye MpeavaeHT Yipaiiy, AyxKe BaXKIMBO YCBIAOMU-
TH, WO pedopmu, AKi 3RIACHIOIOTLCS B AEPXKABI, MAKOTL BNPOBAMKYBATHEA HE
3apany camux pedopmM, a 3apaau no6pobyty nwoneidi [6].

Hegin’eMHuM npaBoM MoaAUHY € 10CTaTIiH piBens 1T XKHUTTA, NOAONAHHA
binrocTi. KOHCTHTYLIRHOIO rapalTi€io ubOro nNpasa BUCTY NAKOTH NPABOBRI HOPMH
cT.48 OCHOBHOrQ 3aKoHYy, 1€ KOXEH MAE NpPaBo HA AOCTATHIN KHTTEBHH piBeHb
ans cebe i croel ciM't, 1o BIUIKOYAE ROCTATHE XapuyBaHHa, OaaT, XKUTN0. OCHOBHHH
€SIEMENT, L0 BH3HAYAE MHUTTEBUH PIBEHb MPOMAARH, — UE OAEPXKaHA HMU 33p0-
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Macroscexuii . A. Comianbhi rapantii npab i ceoboa rpomana 8 YxpaiHi

GiTHa nyara, sKa € COUianbHOK rapasTiclo, o0oR’I3K0BOIO HA BCIH TepHTOPIT
Yxpainu. [lpote posMip onnatv npati B TERCPIHIX yMOBaX HE 3aBXAH
3abe3neuye focrarthiil XUTTesuil pibenb ntopeit. Ak 3a3zHavaiots axisui, aitova
8 YKpaiHi cucTeMa omnati npauli snuepnana cebe, rpatina cBOi BiATBOPIOBANILHY
Ta CTHMYNIoIouy QyHKIT | BUMarae pedopmyBaHHs [ 7).

TIpH ULOMY, AK 3ayBaXKy€ Hal OMOYACMAH, He TinbkW caMa GiaHicTh €
NOPYWEHHAM NPAB JHOAWHM, ane Hepes 6i1HICTb MacoBO NOPYLLYHYTLEH iHLWI Npasa
Ta ceoboan noawnu [8, ¢.419).

Bpaxosyioun pany curyauito, [lpesupent Yipainm npuiinae Ykas “fpo
CTpaTErito NoA0AARHA BiAHOCTI™, tKNiT ClIPRMOBAHKH HA YCYHCHHA 1ARrOCTPiKX
NponBiB GIAHOCTI, CTROPEHHH 00 CKIMBHHX nNepeayMon i crabinbHoro 3poc-
TAHHA I'POLIOBIX AOXQAIL HACCJICHI | B 1LIAOMY Ha cyabisizalio wuTTa [9].

CyTRicTIO rapasviil npasa Ha Mejiune o0CayIronyBaHiA € YMOBH st
SPeKTUBHOICG | AOCTYNHOO ENA RCIX I'POMAIRH MEAHIHOIO 00y TroBY BaHHA (1.3
<149 KoRethryuit). Leao epektHRHOCTI TO BOHO RUPINIYCTHSS (LIAXOM CTBO-
PEHHS HEREPKABHHUX JIKYBANLHHUN JKIAIB, & AOCTYRHICTR Jabesnevyerbes
ELHNOM ICHYBAKHA AEPXaBHNA | KOMYHAALHRX JAKIGAIB OXOPOIN 340pos’a,
3MICTOM rapanTii Ha Mearuie oDCIYIORYBAHHS € JePKanle §piHaHCYBaHHA
BiANDBIAHUX COUTMILHO-CKCIIOMIMHEX, MEAHKO-CAHITAPIIX ra 03a0poBYO-
npothirakTiHKux nporpasm (4.2 ¢1.49 Koncruryuii), Gopmoro rapanrii npasa Ha
couiankie 3a0e3NEUCHRA € HANALIE ACPKABOIO (IPABO 1 QU3KOIUTOBHY MEAHYHY
nonoMory (v.3 ¢t.49). [1, ¢.21).

Onnak cyvaciitil pisews Mermnoro obcayrosysanis norTpedye nonin-
e HHA, ke BA3YyBANOCH O Ha TAKUN UPHHIINGN, KK HOC 'HEINH TAPAHTOBAHOTD
pigHs Oe30nnatHOT MeaHyHOT AVHOMOTH HACCHCHHIO. IICPEeXilt A0 HaAaHHA
MEAHYHOT LJOTIOMOIH 38 NPUHHHIIOM “CIMERHOIO JHKQDI ™! CTROPEHIA eannare
MEANYHOTO HPOCTOPY HE3ANCKIO HUL MIANDOPANKYBIIN 1o (POpPM BNACHOCTE
NIKYBAALHO-NPOPINAKTHUHHY 3AKIAAIB, ITOSTANIHE 3AFPOKRVIKESHNA Jaranbio-
0608° #3KOBOTO ACPKABHOIO COLLIRIBIINTQ MC/IMUHOPO CTPINYIXIHHA, JANPOBAINKEH-
Ha 3ane6ixkuol npodrinaktuiHoT aenomorn {10],

Jns ULOTo HEOOXi MO CTBOPEIHA BIANOBIANOT HOPMATHRIBV-1IPaBOBOT a3k
B rajlysi oOXopoHi 3n0poB’s. Jlane sasaania nepeabaiac supoduiciig signosinnoi
KOHUENWiT, rOAOBHOIO METOIO #KOT ¢ CUPHAIHA QOPMYBRIHHIO SKICHO HOBOI
CHCTEMH 3AKOHOAABCTEA | NPpaBa YrpaTHi, MAsHLEe st c(peKkTHBHOCT NPaBOBOrO
BPEryAlOBaHHA CYCNINLHUX BiHOCHI Y LI rany3i [ 1],

Y.3 .51 KoBcrHTyuiT YKpaing rapantye oxopony ¢im’i, AWTHHCTBA,
MaTepyHcTBa | 6atekinctea 3 Soky Aepxanu, a w.3 ¢1.52 KoncTHryuil Ykpaium
rapaHTyc, B CBOIO YEPTy, yTPHMARHA Ta KHXOBAHHA 3 GOKY AepXKaBH DITEA-CHPIT
i AiTeh, no3bapnesux BaTLKIBChKONO NikiyBaHHA. OKPiM TONO, RepPHKaBA 3a0XO0HYE
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AKTYBALHI NIPOONEMH BAOCKOHAICHHS YHHHOID 38KOHOARBCTRA YKpATHH

i niarpumye Gnarogittny aisaseicTs wono nireh [1, ¢.22]. Ane sce K cHCTeMa
GroKeTHOMO QiHaHCYBAHHA ASPXAEBHOT NIATPHUMKH CiM T Ta MOsTOLI tlie HE BiANO-
BiJA€ 3aBAAHHAM YACY i HE CNIPUAE PO3R'S3aHHIO NOCTPYX COUIANTLHHX NPOTPaM.

[ornsny Ha couianbHi rapaHTii npas | cBOGOA NIOAUHK Ta TPOMAAAHHHA B
FOPHAHYHIH NiTepaTypi AaneKo HEOAHO3HAUHI,

Ha aymky B.€.YupkiHa, OCHOBHOIO COLiai bLHO-EKOHOM iYHOIO FAPaHTIEID
RPas rPOMaisH, ¥ TOMY YHCAI colianbHHX, BBAXKAEThCA NPUBATHA BNACHICTD, L0
DA€ MOXK/IMBICTD JIHOAUH] HE3anexHOo 3aificHoBaTH CBOT npaga, ceobony snbopy
3aHNThL, ICHYBAHHA CoUianbHOT AepxaBm; Bce Oinbw Macosuii xapakTep “cepea-
Hs0ro knacy” {12, ¢.84].

Apropu B.M.Kopenschkuii i B.J1.Tlepepanos nia couianbHWMHU rapaHTiaMH
pO3YyMitOTHL 3200pPOHY Ha po3nan collianbHOi, pacoBOoi, HALLIGHARLHOT | peniriiiHol
OUCKPHUMIHALIY, 32ranbHOBOCTYNHICTS | 6e3K01UTOBHICTE OCHORBHOT 3araibHOT Ta
npoteciinoi ocsiTi [13, ¢.506].

Ha aymxy M.O.baiMyparoBa, cy®’ckToM, Ha AXOFC fEpW 3a BCE Nokna-
A3ETHCA rapaHTin 3AINCHEHHA OCHOBHUX collianbHUX nNpas | cBoGoa NFORHHH Ta
rpomansvvta, € Aepxasa. 1 came wi rapanTii 3aiicHIOOTBCA Hepes YCIHO CUCTEMY

AepxasHmux oprawvis [14, ¢.329].
AK 3a3HaueHO Yy NOAITONOriUHOMY EHUHKIONERAUYHOMY CAQOBHHKY,

COHIANIBHI rapaHTii — Ue MartepianbHi | OPUAWYHI 3acobn, ki 3abezneuyroTs
peanizalilo couianbHO-eKOHOMYHUX NTPAB YNEHIB CYCNINbLCTBA: NPaso Ha NPaLlo,
BiANOUUHOK, XKHTNO, Oe3onnaTHy OcBiTy | Ge30NNaTHY MedH4Hy AONOMOrY, Ha
MarepianbHe 3abe3neyeHHAa B CTAPOCTE Ta ¥ BUNAAKY HENpaue3aaTHOCTI 1 T.A.
Couianpri rapanTii 3abe3neuyloTecs COLIANLHOK NOAITHKOK. MaTtepianbHow
OCHOBOIO DiNLLWIOCTI BUAIB COUIANLHHX FAPAHTIA BUCTYNAOTEL (POHAN ASPXKEBM |
NANPUEMCTB — HACTHHA HaUIOHANbHOrO IOHALY, KA HAMPABAKETHLCH Ha COLIANLHE
3abe3nedeHHs i Ha 3ag0BoNeHHs Ha GezoniaTHii abo MiNbrosii OCHOBI couianbsHo-
fApiopuTeTHRX NOTpel ynewis cycninsctba 15, ¢.57].

Takum unHOM, 3a CBOEQ CYTTIO COUIANIEHI FapaKTil npas, — Le YMOBH, AKi
30008’ A3aHa CTBOPHTH NEpXKaBa ANs peanizalil npas i CBOGOA NOXUMK Ta rPOMa-
LAHMHA. 32 3MICTOM ~ L€ CUCTEMA 3aX0A1B, HKa CNIPAMOBAHA Ha peanizauiio siano-
8iAHUX fpas (OpraHisauis OXOPOHK 3A0POE’S, BiANOYMHKY, COUIRNLHOMD
3abe3neuennn). 3a gopmoro — ue nepenbayeri KoHCTRTYLIEO | 3aKOHaAMH YKPaIHH
opraniauifini Ta npasoBi GopMH peanizauif couianbHUX npas i ¢BOGOA NOANHA
Ta rpoMansaHUHA.

Omxe, couiankRi rapanTii — ue ymosn, cnocobu i 3acobM, CYKYHHICTS AKHX
CNpHIE HAneXHiA peanizauil 3axonid coLANLHOI XapakTepy AMA 3AIHCHEHHA
BIANOBIAHKUX Npas | cBoboa 0cobu.

XapakTepusyiou NOHATTA Ta IMICT conianbHUX rapanTiit npas i ceofon
MOAHHK Ta FPOMBAAHHHA, MOXKHA 3pOOHTH BUCHOBKH:
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Macwoncorudi 1 . Cotiankni capanTit npas i ceoboa rpomasan a Yxpalui

1) noHaTTH coltianbHKUX rapaHTifl Ta nepaack X peanizauii € peyasTaTtom
APaBO3aXHCHOI AIANLHOCT] | BH3HAYACTLCA KOMMIEKCOM MOIITHMHHMX, (€010~
FIMHUX, COUIaNbHHX Ta OPHIOHYHKMX (AKTOPIB;

2) CYTHICTbL couianbHux rapasTii npae Ta ceof01 rpoMaLsH BHIHAYAETLCA
SKICTIO 3AKOHOAABU O 6a3n Ta piBHEM NPABOBOL KYJILTYPH YYACHUKIB COLLIANbHHBX
8IAHOCHH,

3) OCHOBY IHCTHTYTY, L0 BHB4AETLCA, CKIAAAE coLliasibHA (hyHKULR 1epiKaBH,
NPH AKiH sUpilanbHe MiCHe 3aMac CUCTEMA AEPHABHHX OPraKkia Ta OpraHizaLii;

4) 3micT Ta eeKTHBHICTb coltiansHuX rapaHTilt npae i ceoboa rpoManit
NPAMO NMPONOPLIi#Hi BMIHHIO, HABAKAM BONIOAINHA (HCTUTYTOM NPago3ax HCHOT
DiansRACTi 0CiB, AKI MaOTH BIANOBIAHI 3HAHNA | HAZAKOTL NPaBOBI NOCNYIrY,
nonoMory Tem, XTo i notpebdye,

5) roncBHOIO YMOROK €(hEeKTHBROCTI NaNOIro iHCTUTYTY Oyna € i Oyne
HAABHICTL MEXaHI3MY BCCOXONNKNOUOMO KOHTPOMO Ta HArNAAY 3a NPOBEACHHSM
Y UTTS 3aXOAIB COUIANLHOrO Xapakrepy Aepxapoto, iT opraHaMu i opranila-
LSMM, BCIMA NOCANOBUMH 0CoBaMHU, siKi NPeACTaBNCHI B HUX;

6) HCTHTYT COLATBHUX rapaHTiit ipaB Ta cBOOOA rpoMaLiH HE Ti/IbKH Mag
NPaBo HA3UBATHCh OKPEMHUM NPABOBHM THCTHTYTOM, ane i NPeACTaBNATH CAMOCTIHHY
CKIAA0BY HACTHHY IOPUCNIPYASHLUIT, 1Ka BISHOUAE B cefe KOMITOHEHTH Pi3HHX ranyief
MXHAPORHOIC | HALIOHANBHOTO 38KOHOAABCTDA, 4 3IHAIHTDL, HOro CTAHORNEHHA Ta
PO3BHTOK Ha BNaro MoAHHU — tie MalGyTHE CYCHnbLCTBO, e PiBEHE Be3KOHGUTIKTHIHX
NPABOBIAHOCHH, U BAXAHBA YMOBA MIATPUMKN PEHHMY 3aKOHHOCTL |
NPaBONOPAAKY, LEe MILHICTb ACXABHKX YCTOIB, ¢ FONORA BCHOMY - - 3AKOH, @ BCH,
XTO WHBE B TAKIW ACpXKaei, - Horo 33K0!100ﬂyXllﬂHi BHKOHABLIL.
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Mnagnovsky [ Y.
SOCIAL GUARANTTEES OF RIGHTS AND FREENOMS OF CITIZENS IN UKRAINE
In this anticle author gives all the particulars of facial guarantees rights and freedoms of
citizens. Constiutional basis of social guarantees in Ukraine is represented in the article. Author
makes accent on actuality and necessily of guarantees in period of building of young Ukrainian

stiate.

P Tyqokuii

NOHATTA COUIAJABHOTO 3AXNCTY K KOHCTUTYLUHHOIO
APABA JIJIOANHH | TPOMAIOAHHWHA

Jakpinnenns KoHctuTtyuicio YkpalHH NOJIOKEHHd wono 3abeineyeHHs
COUIAILHUX NPAB 4eproBuii pa3s 3acsiaMye Npo CNPAMYBAHHA YKpaldcbKoi
OEPKABH 8 HANPAMKY T CyBEPEHHOCTI Ta AEMOKPaTHHHOCTI. LiuM camum cTBO-
PrOETLCA NIPABOBE None ans 3abesrneueHHs riIHAX YMOB XHUTTEAISALHOCTI Ta
PO3BHTKY OCOBHCTOCTI, fKi € He IHie 0COoONCTOIO CNPaBOK caMol MOAKHY Ta 11
POAVHA, A MIZIAMAIOTLER HA YPALOBOMY PiBHL.

MeTow ¥ ypAaROBOl MOMITHKHA 8 COLIANLHIA cdepl, CTPYKTYPHHM ene-
MEHTOM AKOT € COUIaAbHHIT 3JAXHCT, MOYKHA BUIHATH CTBOPEHHA YMOB 115 BLILHOMO
i BcebivHOro po3snTKY 0¢cobuCTOCT! Ta riaHoro i icHysauHs, Y wawii aepxasi
aKkTyanbHOK NoTpebolo, NPOAVMKTOBAHOK KHUTTEBOI HEOOXIAHICTID, € CTBOPEHHA
AKICHO HOBOT CUCTEM U COLIAIBHOTO 3aXHCTY HACENEHHS Ta CiM’T AK CTPYKTYPHO!
OAKHHIL CYCNINBCTRA,

Y pawull qac noHsTT “couniansHoOro 3axXMCTy” HOCHTL AOBIALHO TPaK-
TYETbCA Y cepi iopucnpysenuii. Tak, BOHO HaCTO BHBAETLCH | 3aKOHONABLIEM ~
Yy YHCNEHHKX HOPMATHUBHO-MPABOBUX AKTAX, | HAYKOBLAMH — Y BIANOBIAHHX
npausx. [Tpn UbOMY BIACYTHE HATEXHE BHIHAYCHHA | OBrPYHTYBAHHSA 3MicTy Ta
CYTi UBOTO AOHATTS.

Y 0pyaHUHY NPaKTHKY MONONOT YKPaiHChKOT ASPKABH NaHa Kateropis
6yna Beencna KoHcTutynieo YkpaiHuy. ¥V cratTi 46 3a3Ha43€THCR, L0 rPOMaisHU
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Jhyyexrti PiT [ToRst™ COIANMHOMN JAXHCTY 2K KONCTHTYLIAHOIO NPAaBa MOAHHH | rpoMadstHiHa

MalOTh TPABO Ha COUTANbHUH 3aXKUCT, SKUIl BKAIOYAE Npaso Ha 3abesneuennn ix y
pa3i nopHol, ¥acTkoBOT a60 TUMYACOBOT BTPATH NPAUE3NATHOCTI, BTPATH rOAY-
sanbHAKa, 6e3po6iTTa 3 HesaneXHHUX BiZ HUX OOCTaBHH, 8 TAKOX Y CTAPOCTI Ta
iHLWYX BHRankax, nepeinbaiennx 3akoHom. MNpu ubOMY HaRiTL Ha 3aKOHONABYOMY
PiBHi He 30epiracThca NOCNi AOBHICTD ¥ 3MicTi LLONO TepMiHa, MNpoTAroM ocTannix
POKIE HE3ANEKHOr0 APABOTEOPEHHS NPUNHATO YMMAN0 32KOHORABYUX AKTIB i3
NHTaHL COUIANBHOTD 3AXUCTY OKPEMHX Kareropiit npauiBHUKIB, AKi HEpiako cyne-
peuath OAHH OAHOMY Ta TAYMAYaTh NWTaHHR COLIANBHOTO 3aXUCTY NO-Pi3HOMY.

[MpoGnema BH3IHAYEHHA | POIKPHUTTA IMICTY NOHATTS “couianbHMil 3aXHET”
YCKNAAHIOETLCA THM, L0 KOXXHA HOro cknaaosa wacTvHa (“‘couianbHui™ Ta
“3aXHUCT”) cama No cobi xapakTepnayeThea 6araTo3HauHICTIO, BXXUBACTLCA Y UHC-
NEHHUX CROBOCNIONYHEHHAX i3 PI3HHM 3MICTOBUM HABAHTAXKEHHAM, sxe 3aebinb-
ION0 3ANEXHTb Bill KOHKPETHOIO KOHTEKCTY BHKOPHUCTAHHA YH 3aCTOCYBAHHA
TEPMIHIB.

[MonatTa “couiansMuil 3axucT” y BITYNIHAHIH niTeparypi Bnepwe no-
nacTsea B “KopoTkomy cNoBHUKY 3 HAYKOBOTO KOMYHI3MY ", ¢ couiaibHa 3axH-
WIEHICTL BU3HAYAECTLCH AK NPHHLIHIT HOBOFO CYCNEILCTBA, LLO XaPAKTEPHIYE ICTO-
PHYHO-KOHKPETHHIA THIN BIAHOCHH MIX CYCNINGCTBOM i JIKOAHHOWK, 1T CTiltke i
rapaHTOBaHe BCIM NI2JOM CTAHOBHLUE YKHTTCBOIC PiBHA AK BHPOOHHKZ mMaTe-
piansHrx 6nar, HOCIA CYCNINbHIX BIAHOCHH, TOBHONMPABHOIO I'OCTIOAAPA KPATHHA,

Jlane sr3HadeHHR chopmMynbosaHe BIAMOBIAHO A0 KOMHLEHIX YABICHB, AKI
ManyBWIH y nepiol pyHKUIOHYBRAHHA KOMaH HO-aaM iHiCTpaTHBHOT cucTeM#u, Toai
MOHATTA “COUIANbHOMD 32XHCTY" PO3IYMINOCH ZOCHTL LIMPOKO | HEBHU3HAYEHO, &
peanizoBysanocs. sK NPaBHNO, B PAMKAX LICHTPANIZ0BAHOT ACPHKABHOT CHCTEMM
coujanbHoro 3abelneue A IHBANIAIL, NEHCIOHEPIB Ta IHWNX KaTeropii ocid.

CooroaHi contianbHUi 32XHCT HacenelHa AK OCHOBHY METY Nnepecninye
PATYBAHHA 3HA'THOI HOro YaCTHHMN Bill 3INMAAPCHLKOro icuysamm B YMOBaX, KOJAH
3aranbHUi CyKYNHMI NOXIA POAMHY CTAB HHXKYE PIBHA 33J0BOJIEHHR €leMeH~
TapHux izionorivHux noTped.

CaMe uuM oByMOBNIOETLCA 3MiHA IMICTOBOTO 3HAUEHHA AAHONO TEpMiHa.
Tak, y “BonslioM 3KOHOMUYECKOM cnoeape™ 3a pepakuicto A.H. Aspunisua
couiabHHH 3aXHCT FPOMANAH POITNAAAE THCH AK JBA B3AEMONIOB  A3A1MX (IOHSTTA,
3 OIHONO BOKY, HAafaHHA BCIM TPOMAaLSHAM PiBliUX MOXXNHBOCTEH Y 306e3neveHni
CBOEK Npaueto, MAHOro XUTTA cobi, 3 inworo 6oky, - AepKABHY NIATPUMKY
HENpaue3aaTHHX | COLIANLHO-BPA3NHBHX I'POMAJAH.

HatoMicTs cyuacHwuit ekOHOMItHMIT CNOBHHUK MEA NOHATTAM “'CONIABHOIO
3aXHCTY” posyMmic TiNbKH TypOOTY AepXaBH Npo rpoMainsH, aki notpebytotb
AOTIOMOFK Ta CIIPHAKHA Y 38’ A3KY 3 BIKOM, CTAHOM 340pPOB’A, COLIRNbHHM CTAHOM,
HepocTaTHIM 3abe3neveHHAM Y HaaakHi 3acolie ICHyBaHHA [2, ¢.317).
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AKTYaNMHi NPOGRCMK BAOCKDHAACHHA WHHHOTO JAKOHOARSCTEE YRPATHH

3 HOPHAHYHOT TOUMKH 30PY COLHANBHHA JAXMCT POIMALAECTHECA AK CHCTEMS
RepXaBHUX TaparTii nina peanizauil Npap rpOMAAH HA NPALO | AONIOMOTY Ha
yac GeapobiTTi, NIATPHMAHHA XUTTEBONO PiBHR HACEJICHHR 4Yepel nNcperaan
MiHIMANALRUX PO3MIPIB OCHOBHHX COLIANBHUX FAPAHTIA 38 YMOBH 3POCTAHHA LiH
Ha CIIOXHBY} TOBAPH | NOCAYTH; HAAAHHA ACPXAaBHO! AONOMOTH | NIALE TA iHLIHX
BHAIB couianbrOT MATPHMKH Mano3zabelnecueHHM FpoMaasHaM i CiM am, AKi
BUXOBYIOTh OiTEN; MaTEpianbHE 31a6C3INCUCHHR NPH NOCATHEHHI HEHCIAHOTD Biky,
THMuacoeoi abo NOCTIAKOT BTPATH Npaue3AaTHOCTI, BTPaTH FOAYBANbBHKKA TOUIO
[3, c.604].

Takum unkom, KO.C.llemwyuenko po3rnanac NOHATTA “‘coulianeHOro
3aXHCTY” BHKAIOMHO AK CHCTEMY rapaHTii 3 Goky Aepkasu, WO MMOKNIHKAHR
peanizyBaTH KOHKPETHI PI3HOBHAN Npasd NIOHUHH, OAHUM 3 SKHX € NPaBO Ha
COUiaNnbHHHA JAXMHCT.

Ha nawmy aymxy, AaHe BU3HAMEHHA € DOCKOHANHM, a1¢ BOHO He BpaxoBye
TAK 3BAaHOMO CYCRINLHOND KOHTPOIO 33 Aepkasoio Y cdepi ROTPHUMaHHA Ta
peanizalil OCHOBHHX NpaR Ta ¢BoGOA JIOAHKHY | rpOManIHUHA.

JocuTh 3MICTOBHOIO € NO3HLIA pociiicbkux yueHuX. 3okpema, O.€. Ma-
UYARChKE, BIA3HAUAIOUM BIACYTHICTH €AHHOT TOUKHK 30PY CEPel HayKOBUIB LLOAO
NOHATTA “COUIANLHHH 3aXHCT”, 3BRePTAE yBary Ha 3arajlbHOBH3HAHE HOro Tay-
MaYeHHA Y LUMPOKOMY Ta By3bKOMY 3HAUEHHI. ¥ LiMPOKOMY pO3yMiHHI coUlianbHHi
3aXHCT PpO3MMAdalOThL AK NiSAABHICTDL acpxKasy, CIpAMOBaHY Ha 3abe3neueHHn npo-
uecy hopMyBaHHS | PO3BHTKY NOBHOLIHHOT OCOOMCTOCTI. BHABNEHHA i HeliTpa-
Ni3anito HEraTHBHUX (PaKTOPIB, 1O BRAMBAKITL Ha HET, CTBOPEHHA YMOB Mt ca-
MOBH3HAYEHHS | CTBEPIDKEHHA ¥ WUTTI, Y BY3bKOMY 3HA'IEHHI COMIaANbHKMN 3aXHCT
PO3FIANAETLCA AK CYKYITHICTE €KOHOMIYHUX | NPaBOBHX rapaHTIA, KoTpi 3abes-
NEeYYIOTh RONEPKAHHS HAHBAKNHBILIMX COLIANBHHUX NPaB FPOMAAH | AOCATHEHHS
COUIANBHO NPUWHHATHOIO PIBHA KHUTTA. BBaXKarouH. 110 couiansbHe 3abe3neyeHHs
BUCTYMAE CKNAAOBOIO HACTHHOK COUIAMLHONO 3axucTy, O.€ . Matynbcbka pazomM
I3 THM 3a3HaYae, WO CoLIanbHUU 3AXUCT BRIIOYAE TAKOX rapaHTil WORC OXOPOHH
npaui, 3A0POB’A, OTOMYIOUOTD NPHPOAHOIO CEPEAOBMILA, MIHIMANLHOT onnaTtH
npaui Ta {HWi 3aX0AH, AKi € HEOOXIAHUMU AR HOPMANLHOT KHTTELIANLHOCT
JHOAWHN | PYHKLIOHYBAHHA Aepxaeu [4, c.4].

[Mpoananizysasuwu 3a3Haverynit Niaxia, MoXXHa 3poOHTH TAKi BUCHOBKMN.
Kareropis coutanbHOro 3axMcTy BUXOAUTH 3@ MEXIi COUIanLHOro 3abe3netieHns i
€ 3HaYHO WHPLLOIO 3a 3MicTOM. BoHa nonatkoso BkAOUaE Linuii paa BEAHOCHH,
AKi pEryfiolTeCs IHWKMH rAyISMH NPaBa, 30KpeMa TAKUMU, IK TPYAOBE Npaso,
EKONOriuHe, aAMiHicTpaTHBHe, (rinaHcoRe Ta iHwWi. KpiM Toro, TepMmiH *‘coniane-
HHH 3aXUCT” CNiA 3aCTOCOBYBATH AK OAHE 3 OCHOBHHX CONLIANIbLHUX NPas NOAHHN,
AKi 3aKpinieHi MiXXHAPOAHO-NPaBOBMMH akTaMK. Tak, €sponelicbka xapTis Npo
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Slynoseusi P {1 NoMaTTa coniansHom 1axHCTy AK KONCTHTYLIHHOM PARA AaMHK | TPOMBIRHNHE

OCHOBHI NPaBa TPYAAWMX ¥ cTaTTI 12 MiCTHTBL Npana y rany3li coutansHoro 1a6er-
NEYCHHA, & y CTarTi |3 noaaTkoBO 3KPINAOE NPaABa Ha COUIANLHY TA MEAHYHY
RONOMOrY. AHaNI3 OCTAHHBLOND MONOKEHHA CRIAYUTHL, WO MORa Hae npo co-
uiansHK i 3axucT manolabeaneueHol ocobu, axuil ne moxe Gyt BinoGpanennst
MOHATTAM COLIANLHONO 3abe3meteHHn NONePeRHbOI CTaTTi,

Bituninani Haykosui, 1okpema HO.KpasueHro, BUIHBYEHHA NOHATTA
“couianbHuH 3aXMCT” fac Ha OCHOBI aHanisy icTopil BMHUKHeHHS pyXiB 3a npa-
BOBHHA Ta colbianbHMMAl 3aXHCT npae AOaMHH. Tak, collianbHul 1axHeT BiH
pO3rNAfac, HacaMnepea, AK NeBHE CEPEAOBHILE, SKE HA OCHOBI EKOHOMIYHHX Ta
KYyNbTYPHHX peanifi CTBOPIOt yMOBH NA CNPHUATAHBOrO iHAWBIAYANBHOTO
PO3IBHTKY ocoBMcTOCTI, peanilauii iV TBopux 3aibnocTet [5, ¢.13). Taknum ynHoM,
BiH 8KLIEHTYE yBary Ha TaK 3BAHOMY 308HIUINGOMY RMPaA3i ULOTO NOHATTY, ane
NPH ULOMY NiRXOAI BIACYTHE HAMATAHHA AH3IHAYNUTK 3MICT Ta CHPAMOBAHICTB AAHON
KaTeropif.

HoctarHbo yearn B aanii cdepi npuaineno H.bosorinow, Bona axnesrye
YBAry Ha TOMY, WO TIOHATTA “‘collianbHii 3aXUCT” OXOMIE, KpiM npasa Ha
coniasbHe 3abe3neqeHnn, H iHNII couiansi npana, 30KPEMa, 11PaBo rPOMALsH,
AKi NOTPeGyI0Ts COUIANLHOTD IAXHCTY, Ha OTpHMaKHA uTna Belonnatho abo 3a
AOCTYNHY OA HHX nnaTty (4.2 ¢7.47 Koucruryuit Yepainu), npaso #a a0cTaTHil
XHUTTeaK piBens (€T1.48), npaso 11a oxepony 3a0pus’s (¢1.49). npaso Ha 6e3nevHe
ARA XKHTTA | 310poB'a aoskinna (¢7.50), npaso Ha ocsity (c1.53) |6, ¢.35].

Mo cyTi agropka niaTpliMye noiwitito, sucylyTy G.C. Maawyyhicskoio, ane
pobnThH Le Ha OCHOBI 3AKOHONABCTRA HAWOT JICPXKABU, 11AMATAIOYNCH POIKPHTH
HONG 3MICT HA OCHOBI 3aKOHOZABIOI0 3AKPITLICHHR.

Tepmin “couianbuuil 3axmucT™, Ha AyMKY |.CHpoTH, Haaex uTb A0 GyHKULT
AEPKABH, 1O 03Haua€ TyplOTY Npo MatepianoHe 3abeInetueHns Henpale3aaTHUX
rpoMagsH. Came ana 3AiACHeHHA Uiel dyHKUIT cTBOpeHHii cneiiansHWi opraH
nepxuasHOT BUKkoOHABUOT Braam — MinicTepcrso npaut Ta coianLHol NONiTHKK
VYkpaiun [7, c.10].

MoricHa NOroaANUTHEA 3 THM, WO couianbHUN 3aXHCT CITiL 3aCTOCORYBATH
ANA O3HAYCHHA QYHKLUIT ASpXKaBNy, aie ue BH3HAMCHHS BH/IA¢ThCA AOCHTL OOMe-
MEHUM, OCKINbKH, AK BHAHO i3 3MICTY PilHHX NPaaoBHX OPM, 3AIRCHIOOUH
couianbHN A 3aXHUCT, ASPrKaBa He OOMeKYETLCA HtLe MaTepianbium 3abezneuen-
HAM i HE 3BYXYE KONO Ocib A0 Henpaue3lAariux rpomanad. flo Toro x rake
BU3IHAUCHHA anﬁHRTHe anna couianbuoro 3abe3NeUeHHS,

J10 PyHKUITR ZEPIKABU LLOAO COUIANbHOMD 3AXHCTY HACEIICHHA, KPIM HaaaH-
HS rapaHTOBaHOT MaTepiasibHOT, HATYpaNBHOI Ta THILKWX BUAIB AEPKABHOT AONO-
mory, Kyuep 8igHOCHTHL TakoXk HagauHs Ge3onnaTHuX KoHcynbTauilk, iHdop-
Mauii, po3pobxy AepXasHuX PerioHafbHWX NPOTPaM i3 COLIAIbHOTO 32XUCTY
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(OXOpPOHY 3A0POB’S, MaTEPHUHCTBA, 3afesneyeHHn 3aliHATOCTI, BUpiMIeHHs Npob-
NIEM (HBANIAHOCTI, nexcifine, MaTepianbHe 3a6e3neUeHHA TOO) Pi3HBX KaTeropili
HACCREHHA, CTBOPEHHA YMOB Ana peanizauil THX YM IHIWIKWX BAAIB COLiaNbHOID
jabe3nevyenHs Ha MicUsX, HIANOTOBKY | NPHAHATTA HOPMATHBHHX AKTIB, LXO pery-
AKOTE KUTTEBHN piBeHb HaceNeHHA,; CTBOPEHHA HOBUX CTPYKTYP, PoBOYUX MiCuUb,
YMOB Npaui, Pi3HKX BUAIB ROCAYT, K NONIMUYIOTh MHUTTH HAHMEHLU 3axXUILe HHX
gepcie HaceneHns {8, ¢.60].

oMy BM3HaueHHI0 Gpakye KOHKpeTH3auil Ta CUCTEMHOCTI BHKnaay.
Iepeniueni 3axoan AoUiINbLHO Byno 6 3rpynyBaTH 3a CNILHHMH O3HAKAMHM | TIONATH
B HiAbL YNOPAAKOBAHOMY BUTAAAI, 4 BOHK NpeacTaBleni aK NpoCThii repenix.

Jlenxi BUCHI A0 NOHATTS “‘couianbHHUP 3axXUCT BKAKOYAIOTb CYKYNHICTD
zakpinnenux y Koneturyuiv Ypainu npasosux rapaHTifi, CApaMoOBaHHX Ha
3a0e3IneueHHs OCHOBHUX 11paB | cBOOOA rpoMansH, SIKUMH KEPYKOThLCA Y CBOIl
DISTBHOCTI OPraHi 3aKOHOAABYOI. BUKOHABYOT Ta CYNOBO B1a[H, KOHTPOSbHO-
HarnsgoBi Oprasv # OpraHn MiCUEBOrO CaMOBPSIAYBAMHS, SKI BUCTYNAOTh ¥
sHINAAI PopM, 3acobis Ta MeTOAIB TXHLOT gianbHoCTI {9, ¢.39].

[Tpn TakoMy BH3HAUEHHT aXUCHT POOHTLCH A HIPAKTHUHOMY BTINCHH!
OCHOBHIIX Npad AOAHHH 8 WWTTA, aNleé OMYCKAETbCR 3aXUCHWH 3MICT ULOro
TepMiHa,

Ha aymky O.€pMONOBCLKOT, COLIANBHUHA 3aXHCT - [1€ CHCTEMA BiAHOCHH
MM IHOHBIAOM | CYCMINILCTEOM i3 APHBOAY PO3B H3AHHY NPOTUPIU MIXK HEraTHB-
HUMH COLIATLHUMM HACTIIKAMH CTAHOBAEHHS PUHKOBOT OPIaHIzaLiT BUpOOHHLITEA
1 peaNtbHUMH MOMAHBOCTAMH NIOAHHKW ananTtysaTHes 40 wax [11, ¢.13].

AHAnoriuHoi ToUKH 30py AOTpUMYETLCA P.KyHuubkuit, skni posymic
couianbHUil 3aXNCT HAacesIeHHs AK BIANOBIAHI rapauTii i kono 30608’ s3aHb
CYCMiAbCTBA M0 BiAHOLISHHIO 20 IMOAWHN, OYNL-AKOT COUIANLHOT rPyYN#t HaceNeH HS
1HOAC 3a0€3MeUEH R BOCTIATHLONO PIBHY MUTTA AN KOXHOT 0coOM [12, c 4],

BHxoaauu 3 HaBeACHUX BULLE TOHOK 30PY, MOIKHA SPOOUTH BHCHOBOK, LU0
RAHE NMOHATTA HE MOXE PO3MNIALATHCA, ANLIC AK B3aEMOAiR M ocoBoto | cycninkcT-
BOM. OCKEILKY fIPH TAKOMY MAXOAI ONYCKAETHLCA NPABOBNIt 3MICT. Ponb neprkasu
B3arani He BPaxosyeThCs, XOU CaMe RePIKaBa € BHPAIHHKOM IHTEPECIB CYCTINbLCTRA
i AMILE BOHE BOJOAIE INCTPYMEHTAMM, 32 ACITOMOPOIO HKHX MO Ha 3abeineunTy
AOCTATHIN PiBEHL KUTTA ATA KOXKHOFO IHAHBIAA B TOMY YH iHIUOMY CYCNIJILCTSI.

I.[lpo3a po3rnanac coLianLiui 3aXUCT CiABCLKOTO HIACENEHHA KK CHCTEMY,
LU0 ABAAEC COOO0H KOMIUIEKC HOPMATHBHHX aKTiBs, popmM, MeToA B, A, AKi NOBHHHI
3abe3neuuTy: colianbHuil IAXUCT BPALUOIONUX, COUIAILHWR piBenb 3apoGiTHOT
NNaTH BiANOBIAHO AC 3pocTalounx noTped i saprocTi poBauot cuiH, couianbHi
rapadTil Henpaue3aaTHAM Ta Mano3a0e3ne eHnM i HeobBxinHuh piseHs pO3BHTKY

indipacTpyxTypH cena [13, c.6].
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TyT BU3HaYeHMS 3BOAUTLCA A0 XOHKpeTHIawit pizHoBHAIB 32c00iB, AKMMM
NOBMHEH 3AHACHIOBATHCA 3aXMCT npae AAHHY, ane Horo MMKHA JONOBHHTH
nepenixoM HezasHaueHux GopM Ta 3acobis, o # pobute HOro HeAOCKOHATUM.

Ha nymky H.XoM'sak, cucTema COULIaNhHOMO 3B8XHCTY — 1€ KOMIJIEKC
3AXO0AI8, WO 3aXANAIOTH Bid €KOHOMIYHOT Ta couianbHOl Aerpanauil BHacigoK
EKOHOMIYROT KPH3Y, SHHKEH NS 10X01iB, XBopoO, npodeciitHoro 1axBopiosaHns,
crapitHa, 6e3pobiTTa, ekonoriuHol 3arposn Towo [i4, ¢.8].

Mpy ubOMY MiAXONI HE BKA3YETHCR, XTO KOHKPETHO - ASP)KaBa, CYCRINLCTBO
YH ULE AKACL YCTAHOBA — NOBHHEH 33 ACNOMONOK) HEBHOFO KOMNNIEKCY 3AX00IR He
AOTYCKATH KOHKPETHO BH3HAYEHHX HEraTHBHUX FBHLL

C.[Tpuxoabko noHaTTA “couianeHyuil 3axucT” po3maanac sk GyHxuiw
ASPIKABH, tLLO BUPAKAETLCA B CHCTEM1 NPABOBHX, EKOHOMIMHHX | OPraHizaLlilHNX
3axXOfi., CNPAMOBAHKX HA 1a0e3NeUeHHs BCIX POMAARH PIBHUMH MOXAUBOCTAMMU
WOAC NOCTATHLONO XUTTEBONO PiBKA AN cebe i cBoel ciM'T Ta couiansHoT nia-
TPHMKH i AONOMOrY 33 HAABHOCTI NEBHUX OOCTABMH, 30KpeMa, ¥ 3B'A3Ky 3
HenmpauelnatHicTio, xBopobolo, BepobiTTAM, TEXHOrEHHO-EKONOMIYHHMH Ka-
TacTpo(aMK i B THIWKX BUNAAKaX NPH BHHUXHEHH] OOCTABHH, 3a AKUX BOHH 1X
notpebytors (15, ¢.24].

Flane BH3HaUeHHA OiNbLUE CNIPAMOBYCTECA HA BTIICHHA COUIAALHUX NPaB Y
KUTTH WORO KOHKPETHHX Kateropitil ocid. ane nNpy ULOMY CIONH HE BKAKOHAIOTLA
3ac00H, 32 AONOMOTOIO AKKUX MOXKHA BiAHOBHTH NPAR0 Y BUNAAKY HOrQ NOPYLHEHHS,

Takum UHHOM, aHANI3 HABSACHHUX BHILE BH3HAMEHDL UbOTO NOHATTA Aac
HaM MOXIUBICTL 3POOHUTH BHCHOBOK, KKt OH y3aranbHME 7a KOHKPETHIYBAB 3MICT
ULOIO TEPMEHY.

Ha Hawny aymMKy, cOliaIbHWIE 3aXUCT — LUE CUCTEMA CYCNHILHKUX 1 AepikaB-
HHUX TapaHTiiA, #Ka noknukaHa 3a0e3nednTn peanizaitixo Ta BIZHOBAEHHA
COLIaNbHHX NPaB AIOAHHH | FPOMAASTHUHA Y BURAAKY 1X NOPYILEHHA.

[1in couianbHRMU NpasaMy cNiag PO3YMITH MOXAHBOCTI JIONMHK 3abe3-
NeYNUTH CBOE ICHYBAHHA Ta PO3IBHTOK 13 COLIANLHMX IKePen 3aaAfKH COLiatbHOMY
YTPUMAHCTRY, T00TO Ha OCHOBI 3aCTOCOBYRAHOTO 3a NEBHHUX YMOB (MPH HACTaHHI
TAK 3BAHHX COMlIAIBHUX PHIMKIA) NEPKABHAMH YK HECACPIKABHHMN OPFraHizaLlinMK
couiajibHO-aniMeHTapHoro MeToay perymosanHs [16, c.104].

3aKoHOAABCTBOM, KPiM NMOHATTA “COMIANbHOIO 3aXHCTY”, BHKOPHCTO-
BYETLCA TEPMiH “0COBIHBOIO cOLIANLHONG 3aXHCTY ", JOKPEMS, LLCAO YHHIB, Cy-
xauis npodeciiHo-TeEXHIYHUX 3aKNARIB Y rany3i iH(hopMauifHO-TEXHIMHKOT OCBITH,
nepcoHany ypaHoBux 00’€KTiB, TBOPUYHX NPaLiBHHKIB y cepi KynbTYPH Toilo.

TpoananisyBaBiln 3aKOHOAABUI AKTH, AKUMH PEryAOIOTLCR 0coOAMBACTI
COLAN5HOrO 3aXUCTY, KpUTepifi poIMeXyBaHHA MIX NOHATTIMH “ocobausmii
couianbHuh 3axvcT” | “couiaabHui 3axuct” eiacyriiil. OcHoBHHM 3aKOHOM
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TAKONO NOHATTA, AKX “0cobNMBHI couiansHUl 3axucT”’, He sn3HayeHo. Oanak, Ha
HaWYy AYMKY, HOpMid KOHCTUTYUIT HAWOT XpaiH¥ NOBUHHI MICTHTH NOAOKEHHS
Wono OCoGINBOTD COLIANLHOIO 3AXHCTY OKPEMUX KaTeropill rpoMans, 30KpemMa,
irBaninie, 0cib NOXUIOTO BiKY, AKi HE MOXKYTb YTPUMYBaTH cebe, ocib i3 §izny-
HUMH, MCHXIYHHMH Ta PO3YMOBMMH BaAaMH, 2 TAKOXK CTOCOBHO niTell, To6TO BCixX
Hernpauesgativx rpomamsid. | came uei repmid Oyne BU3HAYaTH NPEAMET BUBYEHHA
TAKOT ranysi ripapa, Ak NPaBo conianbHOTo 3abe3neieHHA. A NOHATTS “Couialis-
HOFQ 3axMCTY” CAIM TPAKTYBATH K NPEAMET BHAYEHHS COUIANLHOrO NPana.

O1xe, NnpobneMa 8U3HAYEHHS NOHATTA COUIANLHOID 3aXUCTY, BBAXKACMO,
Mac ByTH BHDILLEHA B €HHOMY 3aKOHOAARMOMY aKTi, 1o BUNAWBaE 3 KOHCTHTY LI
Yxpainu, B skik nependayeto, 110 OCHOBK COUIANBHONO 3AXUCTY BH3IHAYAIOTHCA
3aKkoHOM. JlaHe nonoxeHHa sakpinnexe B craTri 92 OCHOBHOMO 3aKOHY | NOBUHHO
6yTH peanizosaHe.

. Kovcrisryuis Yxpainn, — K., 1996.

2. Paiioep BoAL Jlorwaexpi JE L. CrapoayGuena E.b.Conperciinn i JXOHOMHMCCKIHT CROBAPL. ~
M. 1997

3. FOpnsvuiHb cnoeik- 10K / 3a pen. 10.C Ulemmyyesika, — K. 1996,

4. Mauynsckas EE, puso connaannoro odecncickms: Yueonoe nocolic Jum 104, — 2-¢ Hil. -
M. 1999

5. Kparueniko 0.0, Axyvaasni npaduieatn pethopsynating O30 Yxpainu {opranfattiftuo-1pasosi
catna) / Asmogred. anc. ki top. rays. = Xapkis, 1998, .

6. boratina H. [paso s 1 conanu e sadeseyselinin 8 Ykpatsi: npoieait wepsminis i insiin /7

MNpase Yikpani. - 2000 - Ne 4,

- Cupora LML Hparo contianbion saGe sucuenns B Ykpaini: Hizpyuome = X OQziceedi. 2000

8. Kvuep | M. Yockouancitig CHEICMH COIabL Moo 3axncyy nacenenns /7 Npod:acss coniainuoio
saxnely B Yepaisi: Marepiann nayxoso-ipakTHyiei konhepenini (2021 uepann 1996 p.).

1996.

9. Mapuciiar O.B. KoneTirmyliHAo-1pasosmsi AMCXANFBM COLLIANSIAND 3aXBCTY 1posagn Yepairt //
[poGremsr comianLHoro axne ey 13 Yepaiiii: Marepiain naykoBo-npaciHue roupepestiii (20—
21 uepeus 1996 p). 1996,

10. Patinonnu IL.M. Ilpasa monm i rpomanamin v Koseninyuii Yepaive (o isvepnpe il
BHNIHHX KORCTITYIUNINN ponvAeib). ~ X, 1997,

1. €patononceka 10, Colganutnil sasxneT Sk (PAK 1o ¢ tadinizawil XHTTCRBOIQ DIKIIY BACCACHHS B
yMoBax Tpanchopaaliiinoi ckonoMikn / Asropedepar ANCepFaiLil 118 300V TS HAYKOBOID
CTYIR NS KAILHAATA CROBOMIMENN Hayk, — X, 996,

12. Knitinuskmii PU Coniams ik 3J0X6CT HACCIENHA B YMOBAX HEPENOAY AQ PHHKOBGT CKOBOMIKII
Agropedrepat ABCetanii Ha 300y TIN BYSHON0 CTYICHS KA1 SK0HOMINKHN By K, — Jlbais,
1995,

13. Jposa LK. @opmyBaris MEXAHIIMY COUIMILIIOID SAXIICKTy CINbCBKOIO HACCNENIYN B YAIOBAX
PHHKOBOI CEKOHOMIKI Ykpailit / AsTopedepar ancepiadii na 3a00y ' 1HAyKOBOI0 CTYICHH
KaNAHAATa EKOHOMIUIHN Hayk. ~ Kiposorpauy, 1997

14. Xom ax LK. Dopmysatisi CHUTEMI COMIANLHAIT TAXHCTY CillbCbKOD HATEACIIHA 1 PRULIOAKTHBIIWX
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Lutsky R.P.
THE NOTION OF SOCIAL DEFENCLE AS A CONSTITUTIONAL RIGHT
OF A PERSON AND CITIZEEN
The actuatity of the problem of the definition of the 1enm “social delence” is considered.
This prablem necds further devclopment and claboration. The problem is of greal imporiance and
interest in modern society.
The delmition of the term “social delence™ is given.

B.M. Kpasiyr

NMPOGBJEMH NPABOBOIO PETYIKOBAHHSI
CTBOPEHUS | AISINBHOCTI 'POMAACLKUX OPFAHI3A LI

ORHUM 3 aKTYAZILHIEX (MITAHL Y BHpitLEHHI pobneM BIeMOBIAOCHH
REPXABH | IPOMAAICLRIIX OPriati3auili ¢ BCTAHOBAEHNA 3AKOHOARBUHX MEX CTRO-
PEHHA TA (PYHKLHOHYBAHHA OCTAHIIX, KOTPI HE BRAXKAIOTHLCA 3ac000M OOMERESHHS
TXHIX NPABOBHX MOXIHBOCTEN. A CcRopitle cnocoboM. skuil 3alezneuye i
peanizawilo BIANOBIAHO A0 CONIANLHOID NPH3NALEHHs Y CYCITUIbCTRI.

HeoDXiAHICTL YAOCKOHANC HIN 3AKOHOAABCTHA 11PO IPOMAACHKT Opramizauit
BXE BN3PINA Yeped MMOOKI couiaNbiu-eKOHOMIMHI IMIHH B YKPATHCbKOMY
CYCMINLCTBI Ta HECAPOMOMHICTH HHIHHIX HOPMATIIBHO-NPABOBIIX AKTIB PCKTHBHO
LIWCHIORATH NpaBose PEryiofatig cycifbHN BiIAKOCHH. SKI BHHHRAKITH 3a
CTBOPEHHA T2 B IPOLECE AIAHBHOCTI FPOMANCHLIKHX OPraHizaliil. Yim nockoHamtiMit
HOPMH 3aKOHOAABCTBA, THM ILUBILAILE | KPalLe SyaAyTh AOCATHYTI Wiiti, HATOMICTD
HAABHICTDL MTPOTAINH ¥ NPABI, HEVINOIDKEHICTb OKPEMHX HOPM CYTTECBO BIUTHBAIOTh
Ha pigelib ePeKTHBHOCTI NPABOBOID PEery/IIOBRINIA,

[ls npobremMa cknagha | HCOUNOPIOHA. BOHA 3YMOBICIA peanbHicTio
CYCNIALHOIO i AepkaBHOTO XHTTA. Ha 1F po3n’asaina cnpamosysant i cipamo-
BYIOTL CBOIO AiANLHICTL Taki Avcninnukn, sk {{.1acsa, €. 3axapos, A.Kapace,
A.Koaoaill, M.KonoGpa. B.Konejirinkon, J1.Kpuaenxo, M. Honikes, A, Onifintk,
C.Pa6on, B.Cenisanos, O.Ckpuntiok, I'1llleapona ra Gararo hnwnx [131,

Iparosi 3acaamu CTBOPEHHA TR AIAILHOCTI MPOMANCHKHX Opradisauifi
BCTAHOBACK] HacaMmnepe KOHCTHTYLIEI0, 8 FAKOM, 381¢HHO BIR BHAY, KOHKPETII-
3yloTheA 3akonamu Ykpaiuu. Halineplue, 1ie 3akon Yipaiun “lpo 06’cananna
rpoManan” [ 1], koTpuli perynioe OCHOBHI aCNeKTH CTBOPEHHA | AIANBHOCTI BCIX
rpOMaicbKUX 00 €2HaHb — He3daneXHo BiA TONo, 4H HAETLCA NPO MONITHYHY
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naprike, MM PO rpoMaincsky opranizauitc. Mix THM, 0co6aMBoCTi NPaBoBOTo
CTATYCY TIONITHYHMX NIAPTiM BU3HAYAIOTHCA CREUianbHUM 3akoHOoM “TIpo nosiTHuHi
napTii B Yxpaini” ein S xeiTHa 2001 poky [2]. OcobnuBocTi npaBosore perymo-
B&HHY, 38CANU CTROPEHHA Ta RignbHocTi npodeciRHuX cninok B Yipaini BU3Havac
3axoH “'ITpo npodeciiini cninkm, ix npasa Ta rapauTii AianbHOCTI” Bin 15 pepecHa
1999 poxy 3 nopanbWHMK 3MiHaMu Ta aonoBreHHAMY [3]). 3akon Yxpainn “IMpo
MONOADKHI Ta AWTAMI rpoMaachbki opraHizauii”’ BusHavae ocoOnMBOCTI opra-
HizauifHKUX | NPAaBOBUX 3aCAN YTBOPEHHS Ta QIANBHOCTI MOMOLIKHHUX | AUTAYMX
rPOMaRCHLKUX OpraHizaitiii Ta AepXKasHi rapanTii 3ade3neuenHs x AianbHocTi [4].
Ymoeu ans AisnbHocTi GnaroniiiHnx opranizauif va TepuTopii Ykpaidum cTeBoproe
3akon “[Npo bnaroniiHMuTeo Ta GnarodiitHi opradizaui’™ eix 16 sepecHa 1997 po-
xy [5]. Ha risnbricTs peniriiiux opraMdizauif nowmproeTeea aia 3akoHy YKpaiiu
“Tpo ceoboay cosicTi Ta peniriiini opravizaui’™ 8in 23 ksitHa 1991 poky [6]. Kpim
TOIO, ICHY€E BEAHKA KiLKIiCTh NIA3BKOHHUX HOPMATHURHO-NPABOBHX aKTi8, AKi CNpsA-
MOBaHI Ha KOHKPETH3aWi10 OKPEMMX NUTaHL CTBOPEHHS | AIANLHOCTI r(POMAaRCLKHUX
oprasizauif [7].
He Baalouuch 00 ACTaNbLHOT XapakTePUCTHKN BHlLE3a3HAYEHHUX AKTIB Y
KaHIM CTATTI, HE 3raayiOMH IX HEFATHBHI PHCH | CYNepeyYHOCT, CITiJl BiA3HAYHTH,
IO, AHARI3YIOUN X, PAKTHUHO MOKEMO 3POBUTH BHCHOBOK, WO OCHOBH{ MONO-
KEHHA CTOCOBHO OpraHizaLit, AepKaBHQT peecTpauil, CTatyTHUX JOKYMEHTIB, Aep-
KABHONO KOHTPOND, NMPHHUMMNIB AiANLHOCT GiNbIIOCTI 3 nepeniveHyux BHAIB
rpoOManchkMX OPFaHizaLliil Ta flesKi iHLi HOpM U Npasa, — AYONIOKTHEA B KIOKHOMY
3 BHUIEBKA3aHHX HOPMATURHO-NPABOBUX AKTIB (Y HUX TPANIsiOTLCA JIMllE NeAKI
Hesennkt posbixnocti). Lle Mae HerarBHWH BIUTHB HAa CHCTEMY Npaea i, 30Kpema,
Ha T Y3rOmKeRICTh Ta €AHICTL, BHYTDIWHIO cTPpYKTYPY. HeoOxiaHo nononary seno-
JtikH YMHHOTO 3aKOHOABCTHA, 110 3HAYHO 3HIKYIOThL HOTO ebeKTHBHICTD i NieBicTt.
Ha niacrasi Bcboro svwte3aziaqeHoro pobUmMo BUCHOBOK Npo Heobxin-
HICTH ICHYBaHHA €4MHOIO 3araiabHOr0 3aKOHOAABYOrD aKTa, AKHIt OU perynosas
npasoBi 3acaad CTBOPEHHA Ta AIMTLHOCTI rPOMAnCLKUX Opraliizanif, BcTaHoB-
Ni0BaB OCHOBH iX NPaBOBONO CTATYCY. TakuM akToM Mir Ou OyTH 3akoH YkpatHu
“ITpo Hekomepuifini rpoMaacsKi opraxizauii 8 Ykpaini”, HanonsracMo Ha BUKO-
pUCTaHHi y HA3BI YTOUHEHHA, WO AaHMH HOPMATMBHO-NPABOBHI aKT CToCy-
BATUMETBCA BUKIIOYHO MPOMALCHKUX OpraHizauil, AKi He MAlOTL HA MeTi OTPi-
MaHHA npubyTKy. Opradisalil rpomMaidsH, KOTPI 3aX0BOJILHAIOTEL HaACAMNEPEA CBOY
EKOHOMIYHIi, MaTepianbHi iINTEPECH, CTBOPIOIOTHESR 32404 3AiHCHEHHS BH3HAYEHOT
KOMEpUiHHOT AianbHOCTI, BperysnboBaHi Halinepiue Llupinsuum i Tocnogapcekum
KOAEKCAMH Td IHIINM 1aKOHONABCTBOM YKpaihu, HaToMmicTs 3akon “T1po Heko-
Mepuifiii rpoManckki opranizauii B Ykpaiui” poanosciomkyBas 61 CBOH A0
JIHILE HA CYCINALHI BIRHOCHHU, SKi BUNHUKAIOTH Y TIpoLeci cTBOpeHHa Ta dyHxK-
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LLIOHYBAHHA TAKHX MPOMAACLKHX OpraHizauiit, aki iCHYIOTb LN 38B0BONEHHA CBOTX
3aKOHHUX BiKOBHX, NPOdeCifinnX, TBOpUUX, OCOBUCTHX, COUTANBHHX, KYNLTYPHRX,
CROPTHBHUX Ta iHWHX CiNLHAX iHTepeciB, JAIACHEHHS | 3aXMCTY rPOMAARHaMH
CBOTX Npas Ta ¢8o60o1 NO3a NONITHHHOO Ta EKOHOMIMHOID {KOMEPLIHHOIO) chepamu.

Ha nawy AyMKY, 3aKOHOAABCTRO MPO FPOMaAchbKi opraHiiaui’ NnOBUHHO
6M 3aKpIinKUTH NOBHKA | BUYEPNHWI Nepenik BUNANKIB, KONH MOXIUBHA Harnsa
M1 KOHTPONb 33 NiANIBHICTIO FPOMAACLKUMX OpraHizauif (aske Hemae HeobxiaHocT
KOHTPOAIOBATY RiANLHICTE YCiX Opranizauilf i He BCi BUAM AINNLHOCTI ROTPeByIOTHL
Harnaay), a TakoX cnocobu i MeTONH, SKHMH 3aiHCHIOBaBCA O LIed KOHTpONL MK
Harnan. Tak, HanpuKian, MACTAROIO fUist SRIACHEHHA AEPXKABOK) KOHWTPONIO 33
MAALHICTIO TPOMANCLKOT opravizauii Moxe 6yTH HAABHICTL NEePeBipeHOT,
ACCTOBIPHOT idropmallii Npo NPUMY LIYRAIIHA ocalu A0 BCTYIY Y IICBHY OpraHi-
3AUIK0. NPO 3aKANKH Ha 36opax no Aiksinallil HelanexHocTl YKpainu, A0 MiHK
KOHCTHTYUIHHOrQ Raly HacHAsHHUHBKUM 1BaxoM abo iHne, 3akononasue
3AKPIANIEHHA BUKOPHCTAHNA AEPKABHIMN OPraHaMy PisHHN (pOpM )} METORIB
KOHTpoma 3abeneunno 6 Horo ob’¢ KTHBHICTL Ta MOXMNIBICTH DIRNARONO peary-
BAMHA 1A Ti i i BIAXMACHHA ¥ ABUILHOCTE IPOMAACLEWX oplaHizauifi.

HeuiTKicThb, pOIMHTICTE AAHHX NOAOKE HB HHHROTO 3aKOHY NQ3BONSAE Aep-
WABHHM OPTaHaM MKONH NePeBHLLYBITH CROT 1TOBHOBMKEHIIA. A 1Ie CTHMYRIOE,
CNPUUHHLOE CIOPOKPATIIY Y AEPKABHIIX OPraHax, Akl NOKH 10 abDCoKOTHO HE
3aIHTEPECOBAHI Y 3aA0BOASHHI NPAB MOAHHN. 321KABNEHICTD BIACHIIME [H1Epe-
caMuy nocaadtmoe 3a0eneteHHA KOHCTUTY IITHIIN BRMOT, 371140 3 AKHMHU noTpH-
MAHHA | 3aXHCT (EPA8 MNOAKHH — OCHOBNKTT ODOB 30K AepKaBit.

ONTHMAALEHM BHUIEHHAM CHTYALLT, 1110 CKAANACH, MOXYC CTATH 3aific-
HEHHA CHCTEMATHSALIT BCIX UMX HOPMATHBIIO-IPABORNX AKTIB 3 MLTOK NiABH-
LEHHA €(PeKTHBHOCTI 3AKOHOAABCTBA PO I'POMAACHK] Oprranizanii. sadeneteHHn
3PYUHOCTH KOPHCTYBAHHS HUM. NOJIETILCHIN NOLYKY HeoDXiaHof nopMu npasa,
BHABREHHSA | CAOCUACHOND YCYHEHHA BS(PeKTiR 30KOHOAABCTRA, A TAKOX CHPHAHKHA
AOFO BHBUSHHIO 1 AOCHIKEHHHY. CHCIeMaTiIallil MA€ CyTTEBE 3HANEHHA AR
noCTiHA (JopMa PO3RMTKY Ta BAOPAUKYBAHIA AHOUOT cHeTemy npasa. Mpose-
AEHHA CHCTeMaTH3alil ¢APHANo G HOKPAIICNHIO | CHCTCMH 3aKOHONABCTBA
Ykpainy Ak o0yMosncHOT noTpeGaMi COLANBHOID PETYIIOBIHNA KITTE NiANb-
HOCTI CYCMIABCTBA, YIOPAIKOBAHOT 30 PisthIMIl 00 €KTHBHRMH KPITEPisMH NeBHOT
MHOXKHHHOCTI 1IOPMATHBIMX AKTIB, 110 POPMYETLCA AR HAHOTLIN CPeKTHERHOIO
BMXOPUCTAHA npaBoBux nopm [8, ¢.86]. Tuk, 30 npeaAMeTOM IPABOBONO pery-
RIOBAHKA BCI HOPMATHBHO-11PABORI aKTH (ab0 X eNeMEHTH). AKi CTOCYIOTHCA
CTBOPEHHs | RISABLHOCTI FPOMAZCLKHX opraMizauifl, bynn O 3seneni y winicHuA,
€AMHUI KOMNASKC, & Lle, B CBOK Mepry, BUINTIIBHO, cTabinizyiolue ANAHHE Ha
Npaesesy cHeTeMy, TOGTO HA NPaBOBY OPraKi3anilo BCLONo cycninbeTea [8, ¢.75].
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ICHYI0Th pi3Hi dbopmu crcTemarThzauii [9, c. 178): 36ip neprkasHUMHK Opra-
HaMH, NIANPHEMCTBAMH T2 YCTAHOBAMH AIOYHX HOPMATHBHO-NPAaBOBUX AKTIR,
X ofpobka, po3MileHHA i 30epiraHHa 3a NeBHOIO CHCTEMOIC (00NiIK HOpMaTHalO-
NPaBOBMX AKTIB); NIArOTOBKA i BUAAHHA PI3HOro poay 3ibGpans i 36ipHUKIna
HOPMATHBHUX BKTiB (HKopilopauis 3aKOHOAABCTEA);, NIANOTOBKA | NPUIHATTS
YKpYIHEHUX aKkTiB Ha §a3i o6’ cAHAHHA HOPM PO3PIIHEHNX aKTiB, BHAAHHX 3 OAHOTO
AKWTaHHA (KOHCONIAaUis 3aKOHONABCTBA); NIATOTOBKA | NPUAHATTR HOBHX aKTIB
(THNY KOACKCIR), ¥ AKUX POIMILUYIOTLCA AilOUI HOPMU PaHile YHHHMX AKTIB Ta
iHWWi HOPMATUBRI NpunucK (xoaudikauis 3akoHopaacTsa) Towo. 3a Hdararbox
BiOMIHHOCTEH yci Wi hOopMH MaloTb 3arafibHy BIIACTHBICTL — yHi(pikyRaTH,
rPyrNyBaTy ONHOPIAHI HOPMAETHBHI MATePiany AK WAAXOM 30BHIWHbONO 0GopM-
JIEHHA AIOMON0 3aKOHOAABCTBA, HOro YNOPALKYBAHHR, TAK i WASXOM CYTTCBOI
BHYTPitliHbLO1, 3MICTOBHOT 00pOOKYM HOPMATHBHUX NPUNHCIB.

Ha Hawy RyMKY, y 1aHOMY KOHKPETHOMY BUITaAKY MOXHa HalkKkpaiue no-
CAFHYTH NOCTABNEHOT MeTH, 30iiCHUBWIN HallBinbIl ckNaany | A0CKOHany Jopmy
cucTeMaTHsauil ~ xoangikanito, 3a koan@ikauii NiKBiAYIOTECS 3acTapini Ta
HEY3romxeHt MDK cofBOI0 1OPHINYHI NPUNKUCH, apxaidyHi NPasoBi KOHCTPYKLIT,
AOCATAECTLCS KOMNJNEKCHICTL Y BHKNAAEHH] TEKCTY HOBOCTBOPIOBAHONC Koangi~
kOBAHOro akra [ 10, c.172]. OaHouacHO 10 HEOFO BKMOUAIOTSEA HOBI HOPM K, 110SIBa
AKHX BUKJIHKaHa noTpefamH NpPakTUKKW, AKA BXKE PO3IBHHYNACA NOPIBHAHO 3
nonepenHiM NPaBoBUM PEryNiOBaHHAM, a8 TOMY ROTpelye BiANOBIAHKX HOBaLLii,
[Tia HOBHMY HOPMaM K MAIOTHCH HA yBA3i HE TiNIbKK HOBOCTBOPEHT HOPMH, & TAKOX
| TAKI HOPMHU, SIKi MICTATLCA B PI3HKX 38 CBOCIO IOPHAMYHOKG CHITOKO aKTax, Wo 3a
YAacoM CBOro NPUAHATTA HE € I0PUAHYHO PiBHOLIHHHUMM.

Lin ¢opma cuctemaruzauil 3aBKaM Ma€ OPILiHHHIA XapakTep, OCKiNbKH
ALACHIOETBCA aeprkaBHuM opraHom. {Came ToMy AeaKi BUeH] HE BBAXKAKOTh KOAM-
Pikauito okpeMHM, CAMOCTIAHNM BHAOM chcTeMaTH3auii [8, ¢.97], moTusayioun ue
THM, LU0 32 KOAHGIKAUIT ykianay He oOMEXYETHCS MPHBEACHHAM Y NOPSAOK YCiX
HOPMATHMBHHX LIHOYHUX AKTIB, 8 HAMAI'AETLCH AAaTH B ORHOMY 3BEACHOMY aKTi npa-
BOTBOPYOCTI BHYTPILHIHA, Y3rOOKeHHH BHKIAA NPaBOBHX HAaCTaHOB). 3a 06carom
e Gyna 6 crewiansia konMpikauia, a 3a GOPMOID BUPAKEHHS, SIK MU BXKE TOBO-
PHAH, HARKpaWKM cnocoBoM 30BHILIHLOMD OPOPMIEHHRA AZHOT MPYNH NPABOBHX
Hopm 6yB 64 3akon Ykpainn “TIpo HexoMepLifiHi rpoManckKi opraHizauii B Ypaiui'”
a60 OcHOBH 3aKOHOAABCTBA NMPO HEKOMEPLIHHI MPOMAACHKi opraHizauii.

Taxkuil 3akononapunit akT yHidikyBap 6H BCi 3aranbti NOAGKEHHA UIOZO
BH3HAYCHHA TOHATEL, OCHOBHUX 3acaj AiSIBLHOCTI, NROPIAKY CTBOPEHHS, eraiizauif
Ta NPHRWHEHHA KIANLHOCT! IPOMAACLKHX OpraHizauiil, Axki € cninbHUMM ANA BCiX
ixwix sugis, Kpim Toro, aouitbHo Gyno 64 3akpinuTH opradizauiiiso-npasosi
dopMu rpoMancLKUX opraHizailiil, ix Kracudikauiio, a Koxex okpeMuit po3ain
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NPUCBATHTH OCOGNUBOCTAM NPaBOBON0 CTATYCY KOMHOTO KOHKPETHOTO BUOY
IpOManchKol opradizauis,

Y ninomy, nposeacHHA Takol koaudgikauii saxnafikpawe sixnosinae noso-
exnam KoHuenuit po3BHTKy 3akoHoaaBcTBa Ykpainu Ha 1997-2005 pokw, ae
NiAKPeCAETLCA, WO BAOCKOHANCHHS 3aKOHOZABCTBZ — L& BCTAHOBJIECHA
KouctuTyuicio dopma po3suTky npanosol cuctemu. Ocobnnso aaxnueoro
3HauYeHHA HAOYBAIOTh aKTH, SKi BU3HAYAKIOTh TONOBHI HENPAMKA POIBUTKY
KOHCTUTYLIRHOTO 3aKOHONABCTBA LUOAO BNAMHMX BIAHOCHH MiX AEPKaBOK i
CYCTALCTBOM, 3abe3nedeHHn KOHCTHTYWIHHNX NPaB | CBOGOA IPOMAAAH, PORBUTKY
COLLIANLHOT ZEPWABH | TPOMAIAHC LKOIO CYCNiNbCTBA, OpraHizaLif (jopM Ta MeToAiB
ix B3acMonil.

Po3isuToK 3akoHopaBcTRa Yipaiiu Mac cnpuaTH (OpMYyBaHHIO Hawlio-
Ha/ILHO-NPaBeBOT 0a3K, AKA HE TUILKY BU3Hauana O opradizanivo, PyHKuioHysanHa
| peopraHizauiio CHCTEMH ACPHABINX OPraHis Ta OpraHin MiCLEBOFO CaMoBpR-
AyBanHA, ePEKTUBHO 3abe3neynina CHCTEMY NPHARSTTA Ta TaApaHTYBaHHA acp-
XABOW KOHCTHTYUIRHKX npas | ceobon noanHi, ane i sianosisana Koucrutyuii
YKpaiHH, BCTAHOBACHHM HEKO NPABOBAM NPHHUNNAM, 9Ki HEPOIPHBHO NOB’ A3aHI
3 NABHILEHHAM PONi 3aKOHY, BEPNOBEHCTBA Npana 1a KoncTutynit 8 npasosin
CHCTEMI.

BU3HaueHHa CHCTEMATH3IALLIT OAHHM i3 NPIOPHTETHUX HANPAMKIEB NPABOBOT
peopMH Ta OAHIEIO 3 OCHOBHHX TEHAEHUI{I POIBUTKY 3AKOHOAABCTBE YKpPaiHH
IYMORIEHO HEOGXI AHICTHO YITKOTO BROPALKYBAHHA. NPHBEACHHA 10 CHCTEMH Ta
YITONAKEHHA HOPMATHBHOIO MacuBy. 3tiHCHEHHS HLOTO 3aBAAHHS Gyne CTIPHATH
IHASMUICHHIO FKOCTI 3dROHONABCTNA TA BCEOINTHOMY PeIyIIOBAHHIO CYHACHHX
CYCNIALHHX NPOLECHB.

OTxe, 3anopyKOI0 MAKCHMANBLHO @DEKTHBHO, CKOOPAHHOBAHO! AIANLHOCTI
MPOMAACEKUX OPraHizatiii MoXe CTaTy AHILC HiTKO po3poGneHa CHCTeMa 3aKo-
HOAABCTBA, WO PErYMOBATHME IXHIO RIAKBHICTL. Taka Aepkasa, 8Ka CNPHAE,
CTBOPIOE HEOOXIAHI HOPMATHBHI YMOBH 3 THM, abu opramizauii, cninkv it o6’ ex-
HAHHA YCNILIHO po3BHBANICS, Morna 6 BRaxaTics ineansHowo [11]. Lie He o3Hauae,
o aepxasa 30608’ A3aHa CLUONNTH TPOMAACHKI opraHilauil a6o x Mae kepysaTH
ix pianbHicno. KepoBany neMOKPAaTIIO HABPAZ "TH MOXHA BBRKATH CMIPaBXHLOIO
AEMOKpPATIEID. AJle BCEADIBOJICHICTbL TRKOX HE CIPURE PO3IBUTKY FPOMARIHCROND
cycninpeTea; NOTpibHe noeAHAHHA, nesrui Bananc iNrepecis nepxasy i rpoman-
ChKHX OpPranizauii, ocobH i cycninbeTaa. IHCTHIYTH FPOMaaSHCLKOND CYCNINLCTBA
NOBUHHI ePEKTHBHO KOPHIYBATH NORITUKY AepiaBH, ale e nociabmosarH ii, a,
HaBiakK, NOCHAIOBATH 1T MOXKAKBOCTI. Ha ue, 30kpeMa, 3sepras ypary Tomac
Kapovrepc, skull craepmiysas: “Hiuto He NpHHOCHTE Binbuiol LIKoAN PO3BHTKY
rpOMaRAHC bKOTO CYCNiALCTBA, HDK cralka, netapriuua aepxasa” [12, ¢.10].
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JlepxaBa nOBHHHA rapanTypaTh HeoOxiaHy csoboay niil i crsoploBaty
paMkoBi ymMoBH, ¥ Takni cnocib sona 3aoxouybasia 6 10 rpoMancorot AiNbHOCTI,

CTBOptOBasia & CTUMYAIH IR MPOABY aKTHBHOCTI.
TakuMm YuHOM, OaR TOro, obd onTHUMI3yBaTH npouec GopMyBaHHA

FPOMAASHCHKOrO cycniyibeTia B YkpaiHi, noTpifHO MakcHMansHO cnpaMyBaTH
CHSIH Ha NpaBoBe BU3HAYEHHA CTATYCy HOro IHCTUTYTIB i, 30KpemMa, 3aKpiilleHHs
NOpPSIAKY CTBOPEHHA Ta AifSNBHOCTI, 3aKOHOAABYE BM3HAYCHHA CTATyCy FpoMaj-
chkKuX oprafizauifi. TakHM crnocoboM MONUIBMBE BiALLYKAHHA TOMC PO3YMHOMD
fianaHcy iHTepecis aepkaBi i YPOMAATHCBKOrO cycninsetsa. [MoTpibHo capuaT
ToMY, ol rpoManchbki opraMizauii zaitHaay Bu3HaYyeHe, HaneXHe TM MICHE MIXK
AepXaBHHUM | EKOHOM IYHHM CEKTOPAMM, HA MNOLLHUPEHHA CEPEA HaceTeHHs tHpop-

Mauii Woao poni Takux opranizauift y cycninscrei,
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PROBLEMS OF THE LEGAL ADJUSTING OF CREATION AND ACTIVITY OF PUBLIC
ORGANIZATIONS
In the given article the authar gives problems of the legal ndjusting of creation and aclivity
of public organtzations snd ways of overcoming of lacks of legistativn about the public organiza-
tions. The author offers the conducting of cadefication of such kegisiation that would assist 1o im-
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TIUBLILHE, IUBLJILHO-IPOILIECYAJILHE
TA 'OCITOAAPCBHKE ITPABO

B.A.Bacunscea
JOBIPEHICTbBb SAK [IPABOBA ®OPMA JOPNIHUHOI'O ®AKTY

Taki Kareropii, AK NPEACTABHHUTBO, NOBHOBAXKEHHA, JOBIPEHICTh, 10M0BIpP
NOPYYEHHA BHKIUKANH | NPOROBXKYIOTh BRKIUKATH XKBABi CYNEPEUKI HAYKOBLIB,
Sokpema, aBrop auceprauifinoro AocnikedHa Ha TeMy “lorosip AopydeHHs"
H.B.®enopueHko y cBOEMY aBTopedepari NpaBUNLHO 3a3HAYAE, L0 HE CRiJ OTO-
TCKHIOBATH TaKi 1B& (HCTUTYTH, SK AOFOBIP AOPYUEHHs 1 4OBIPEHICTL. ABTOP Aani
3a3HaYAE, O OCHOBHA BIAMIBHICTDL MiXK HUMM MONATAE B TOMY, LLO 3a LOTOBOPOM
AOPYHEHHA Y NOBIPEHOND BUHUKae 0O0B’ 130K BUKOHATH BIX IMEHI AOBIPUTENS Mi€BHI
IOPKAWYHI i, & 33 QOBIPEHICTIO Y NOBIPEHOTrO HE BHHMKAE 0OOB’A3KY BYHHUTH
Ail, a€ NHINE NPaABO, | TOMY NONOBIp AOPYYEHHS CNIJ PO3INSAATH AK ABOCTOPOHHIH
NPaBoOYMH, a AOBIPEHICTD AK OAHOCTOPOHHIA npasounH [1].

AHaNOriyHy TO4KY 30py BUCNOBNIQRAITH ¥ CBiit yac paa yueHux [2), ane,
Ha Haly AyMKy, Haibnuxde 10 CyTi LbOro AsHLLA MAHLLOB ¥ CBOIX BHCHOBKAX
Q.C.Hothde. Bin nucas: “Cam dakt ii (to6ro nosipeHocti) suaaui € ve yroaa, a
KOPHAMYHA Ai% OAHOCTOPOHHBOIO xapakrepy” [3).

[pasoBa opma WIET AiT € TUCLMOBHIt IOKYMEHT, LLLO HA3UBAETHLCH AOBIpe-
HicTo. | AKWO BiH NoB'A3y€ CyG ' €KTIB NPaBOBIAHOCHH NPaBOM, TO 38 LLWM AOKY-
MEHTOM 3aB8XAH ManyuTs, NPUHAKMHI, YCHA AOMOB/CRICTL Npo Take npaeo. Ocs
HYOMY LLTKOM CMpPaBeUIMBO Y HOPMI 3aKOHY AOBIPEHICTbh BU3HAETLCH MTHCHMOBHUM
BOKYMEHTOM. HafaBHICTb AOBIPEHOCTI 32BAAH CBIAY MTb NPO ICHYBAaHHS NPEACTaB-
HHLLKOTO NPaBOBIIHOIEHHS.

AK BiAOMO, NPEACTaBHUUTBO — UE NPABOBIAHOWIEHHA, B OCHOBI SKOIO
JEXHTL MOBHOBAXKEHHA | 32 AKHM 0AHA CTOPOHA (NPEICTaBHMK) Mac NpaBo Yy
30008’ A3aHa BYHHHATH NpaBOYHH Bill IMEHI APYTOT CTOPOH#H, AKY BOHA NpeACTABNSAE
{(¢7.237 LIK).

BykBannHe TaymMaueHdHs wici nediHiuil NO3BONASE CTBEPAXKYBATH, LUO NPH
YMOBi, KONH 32 UMM NPaBOsiAHOWEHHAM NPEACTABHUK “MaE npaso”, mopa Hae
Npo NpeaCTaBHHUUTBO HA NIACTABI JaKOHY W aAMIHICTPATHBHOrO aKTa, d KOJH
BXHBacMO *“30008°A3aHa”, To CNip Po3yMITH BMNAAKH AOTOBipHOTO ApPEACTAB-
HMUTBA. 3BEPHYBILUCH A0 AOJNIOXKEHb NMPO NIACTABH BUHUKHEHHS NpeaACTaB-
HWUTBE, 3aKOHOAABElb HA3HBAE AOTOBIP, 3aKOH, aKT Oprany KpHAKYHOT ocobu
Ta iHLWI NiACTaBY, BCTAHOBACHI aKTaMK UUBITBHOTO 3akoHoaaBscTea. Cnin BiaMi-
THTH, 1O Takol CaMOCTiRHOT i 0CODNHBOT NIACTABH BHHHKHEHHS NPSACTABKULITRA,
AK NOBIpeHicTh, 3aKoHOAaBe UL HEe HasvBae. Binbe Toro, y crarri 244 11K, aka
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Bacunscea 8.4. Hosipenicth ax mpasosa hopma oprau4noro dpaxry

HaaupacTees “[IpencTaBHMIITBO 3a AOBIPEHICTIO", 38MWCaHOo, WO NIpeacTaB-
HHLTBO, SKE IPYHTYETBCH Ha AOCNOBODI, MOXe 3aiHCHIOBaTHCE 32 AoBipeHicTiO,
MpeacTasHUUTBO 3a AOBIPEHICTIO MOXE MPYHTYBATHCA HA aKTi KOPULHYHOT GCOBR.

JIoBipeHicTIO € NHCLMOBWI ROKYMEHT, SKUH BULAETLCA OAHIEK ocobo
iHwii ocobi ans IV npeactasHuuTea nepea TpeTimu ocobamu. TakuM duHom,
noBipeHicTL — ue 0coONUBHI NOKYMEHT, ANl He TINLKH i He cTinbku dikcye
NOBHOBAXEHHS HA NPEACTABHUUTBO, CKifbKHU 3aCBiauye TpeTiM ocobam rnpaso
Ha BYHHEHHS Riit B8 iHTepecax IHWOoT ocobn.

JoBiperictb HeoOxiaHa ANA 308HIWHIX BIAHOCHNW, AKI NpHTaAMaHHi
NpeacTaBHyuUTBY. Jlaa BUMHeHHs niit gia iMent iHwWoT ocobun npeacraBHyk no-
Tpebye NEBHUX NOBROBAMEHDL | PG HUX NOBHHHI OyTH NpoindopMoBaHi TpeTi
ocobn. B npoTHASKHOMY BUNAUKY BOHU HC IMOXKYTb 3HATH, B AKHX MEXKaX MOXHa
AOBIPATH MoBipeHoMY. Takuil NopsA0K BCTAHOBACHNN B iHTepecax ycix yyac-
HHMKIB CYCTIEIbHUX BIAHOCHH: BOBIPEHICTL iH(OpMYye TPeTix ocib, sn3nanac obcar
NOBHOBAMXKEHL NpeacTaBHUKA. Bee ajHayene camo coboio npu3seno A0 nossh |
HeOoOXiAHOCTI BUKOPUCTAHHA TAKOrO AOKYMEHTA.

[MTpenacTaBHUUTBO MOXE BHHHKHYTM i 33 YCHOIO 3a5BOIO, 2 NOBIPEHICTH
3aCBiMYE HAABHICTL IPEACTABHHUBLKOTO NMPABOBINHOWEHNA | NOBHHHA BHaaBa-
THCH Y BHIIRAKaX ¥ NOPARKY | popMi, nependascHiM 3aKOHOM, a00 3k 3a GaXkaHHM
ocif na niacraei AOrOBOPY. A YHM MOXKHa coBi yasHTt YCHY JopMy noBipeHOCTi,
AKUWO MOBY BECTY PO HeT AK 0AHOCTOpaH A npasouMH? JlocuTs cknanydo. Tnum
Ginbue, 3a 3aranbHUM NPABUAOM, NPABONMHI MOXKYTb BUHHATHCS YCHO abo B
AHcbMoBi#d dopmi (c1.205 HK).

INpx yMOBI, WO BHAACTLCR HOBIPCHICTL, AKA IPYHTYETHCA Ha 30608 a-
3ANbHHX APABOBIAHOCHHAX, a HE HA IMIEPATHBHINA HOPMI 3aKOHY, TOMI 32 LKWM
HOpPHAHYHAM (a2KTOM 3aBX/AH MaAuNTh YCHA JOMOBJEHICTb ABOX 0CiD. [Hakwe
BTPAuacTLCH ceHce i1 Buaayi. Koam AoBipHTENL Nepeac 32 OAHOCTOPOHHIM Npaso-
YHHOM TiIbKH NPABO HAa BUMHEHHA Aill y CBOIX iHTepecax, TO AKa MeTa “Takoi
po3aayi’ npu yMOBi BiaCYTHOCTI Oyab-AkHX 300608 A30Hb i3 G0Ky nosipedoro. Y
TMX BHNAAKAX, KON JOBIPEHICTL BUAACTLCA KA NICTABI IMITepaTHBHOT HOpMHA
32KOHY, DOBIPpHTENL MOKE OyTH B8neBHEHIR, UL0 "BiH (3akoH)™ Moro i 3axHulae.
A KOMIK pO3rISAATH JOBIPEHICTL AK caMOCTilHHA, AKNE HE IPYHIYETHCR HA HLLIKX,
opuanaHKl akT, To6To CANOCTOPOHNHIH NPABONHH, TO AKA HOre NPaBoBa MeETA,
AKLLO NOSIPeHNH Hi 1o yoro He 30608 H3yeThen? AK e ToRi OYTH 3 iIHTEpPECcOoM
NOBIPECHOrD, AXKKH OGCNAYIrOBYETLCA HAAAHMM ITIOBHOBAXKEHHAM?

s nocepenusubkux 30608’ A3aHb AK BHIY NPeACTaBHHULKHX {y TOMY
YWCITi TPAMOTO Ta HEMPAMONC NPEACTABHHUTBEA) UiKABHM BWAAETHCA POIFIAHYTH
FOPHAKYHY MPAPORY | 3acTOCYBaHHA A0BipeHocTI. Lo CoHYyKae CTOpOHH, YKNaB-
WY NOCEPEeaAHKULKUHA AOroBip, BUAABATH Ha Horo niactasi goripeHicTs. Y nepiuy
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AXTYasbpHI ApOGNCMH BACCKOHANEHHS YHHHOTD 3aKOHOAASCTRA YKPAIHH

Yepry — Ue HAABHICTb NOBROBAXKEHHA HA NOCTYIKH, AKI IMIHIONTH THM CAMUM
npasa Ta o008’ A3KH iHWOT 0co6H. AKHM YHHOM NOBIZOMMUTH TPETIO CTOPOHY,
110 BH YNOBHORAXKEHI HA BUMHEHHA Aifl | AKMX caMe? 3BHyalHO, MOXHAa 3anpo-
MOHYBATH 1) 03HaHOMMHTHCA 3 1IOFOBOPOM, ANe X NOFOBip — L€ aKT NPHBATHO-
NpaBoOBOrO Xapaxrepy, AKui iHoAi, abo vacTiwe 3a BCe, MICTHTE KoH(iaeHUiHny
inhopmManire, TMM Ginblile, KONKM MOCEPEAHULITBO BUMHSETBCA 3 KOMepUiitHoo
MeTOO. Ta H cami JOTOBOPH MO AOCTATHBO rpomMilaki, wob ozxalioMntoBaTHes
3 IX NOMOXKEHHAMM TPeTiM ocobamM. 3a Takol cuTyalil ponb 308HILUHBOT POPMK
BMABJICHHA NPEACTABHHULKHX NOBIIOBAXKEHL Bifirpae aonipeHicts. Och nosc-
HEHHA TOMY, YOMY 3a3KOHONABelb He TiAbKKW 3aNHCaB, U0 NpeACTaBHAUTBO 33
JOTOROPOM MOXE BUHHATHCS 1 33 ACBIpPERICTIO, ane i nepenbatine HaCTynHe -
npaBo HaAaBarK AOBIpenicTb Oe3nocepennto TpeTik ocobi. Came B OCTaAHHLOMY
KPHETLCA PryMeHT, AKHH aae NiacTaBy BH3IHAMUTH POJIb ROBIPEHOCTE Y BiAHO-
CHHAX MPEACTABHUUTBA | OZHOYACHO MHICTARY ANA CYMHIBY B OTOTOKHEHH)
AOBIPEHOCTI 3 OOHOCTOPOHHIM NPABOUITHOM.

TakuM 4MHOM, AOBIPEHICTL — Lle npasosa popmMa HOPHEHIHOIO (hpakTy
BHHHKWUCIINA NPEACTABHUULKOIO NOBHOBAKEHHA, CYTb AKOMO MNCHANAE B Hﬂﬂi.ﬂCHHﬂ
0coOH MONWAKMBICTIO BUCTYNATH Bif iMeni iHnoT. Bece Buue3asHate e A038005€
3DO6HTH TaKkuii BUcHOROK. B ocHoBI nocepcanmUTEa K HTHL MOBHOBAKEHHA, a
npeacTaBHHLUTBO -- L€ NPABOBIAHALWIECHHN, AKC BHHMKAE ¥ 3B A3KY 3 MOXIAHBICTHO
ocobu HapaBaTH NpaBo Ha peani3aliilo cBOTX NPan tHIUKM, | BUHHKAE BOHO HA
niacTaei gorosopy. KpiM Toro, Ans 8Cix nocepeiaHULbLKMX NPaROBIAHOCHK €
XAPAKTEPHHM HANBHICTL BHYTPIILIHIX | 30BHIWRIX BIAHOCHH. A NOBIPEHICTL AK
fHACHMOBMI AOKYMCHT, LI0 NIATBEPKYE NOBHOBAKEHHS, MOXKEC BHARBATUCH | HA
BHKOHAHHA AOTOBIPHONO NPERCTABHHIITRA. 13CC Ue 8 NOBHIR MipI BLAHOCHTBLCRA i
A0 nocepeAHnUbLKUX A0raBopiB. (FKe. CTOPOHHU BRpasi nepeabaynTH B norosopi
npaso abo 0608”’ A30Kk KNIEWTA BUAATH HOBIPENICTE NOCEPRAAHHKY ANS NiaATBEp-
IKeHHH PaKkTy HARBHOCTI NOBHOBAaXCHEL fiepes TpeTiMu ocobamu. Hopmy, ska
3aKPINAKE U NPABO CTOPiH, Heobxialo nepenbaunTy B 3akoHi. Iopsia i3 UMM
MAC MICTUTUCH NOAMKEHHA NPO Te, MO CTPOK A AOBIPELHOCTI, AKa BHOAHA HA
NigcTaBi AOreBOPY, HE MOKE BYTH BiRbLUINM, HIDK RIA CAMOTO H0T0BOPY, | NOBHO-
BAXKEHHA, 3aKPINAEHI B AOBIPEHOCTE, NOBHHHI BA3YBATHCEH HA A0TVRIPHHX YMOBAX
i B ix mexax. Take nogoxens cnpusTiMe cTabiibHOCTI UKBUILHOTO 000pPOTY |
3aXHUATHME TPETIX OCI0 BIA HEAOBPOCOBICHHX XOHTPAreHTIB.

I dexoprcuxo L3 flotosip aopyacnns / Amopedepir juic... kaua. sop. nayk. — K., 2004, — C.8.
2. " Beraayn aoscpeinioci v 10 CBOCH 0PINBPIECKOR NPHPOAE THIC EATALCT COO0N DINOCTOPOHHION:
CABSIKY. COSEPUIAEMYKY 110 CLARHDJIHIBOMY YCMUOTPEHHIO NPeACTARBIEMOIO™ ([ paKIaHCKOE
npaso. — 4.1/ Moa pea. KO K. Toncrore, A1.Cepreena. — CI6,, 1996, — C.233:  losepen-
HOCTb IPCACTABARET COBOH OMIOCTOPOIIHIOIO CACNIKY, THK KAK 3TO £C1b ASHCTBHE HEXOanA e
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or ogHoH cToponb™ (Cosetckoe rpaxaanckoe upase. — T.I / [Toa pea. B.d Macnosa,
AANymkuns. = M., 1975 — C.195; “JlonipeHIiCTh € 0UHOCTOPOH HAO LUMBINLHO-NPABOECIO
yroaow™ (Llkeinshe npaec Ykpaiin. B 2-x xitdrax. — Koura 1 / 3a pen. O.B. A3epn,
H.C Kysncuosoi. ~ K., 2002. - C.202,; “Buiava N10BepCHHOCTA ~ DAHOCTOPOHHSA caenka”™
{Fpoxnanckoe npaso. — T.1 / Hoa pea. E.A.Cyxanona, — M., 1998, - C,405).

3. Hothge O.C. Corerckoe rpaxaanckoe npanro. — M., 1967, - C.206.

Vasylycva V.A.
WARRANT AS A FORM OF LEGAL FACTS
The auihor considers the questions related to the warrant place in the system of legal
lacts, which generate the civil legal consequences. A review of diflferent points ef view of research
workers through this question is contained in Lhe article . but the author argues an inference that
a warrant i1s only lcgal lorm of legal fact. instead of by hind oncsided statement.

C M. 3a00podcna
BHUEBIP NPABA TPETLOI KPATHM 37 1AHO 3 NTPUHUMNIIOM
ABTOHOMII BOAI Y MIXNKHAPOAHOMY NMPUBATHOMY [TPABI

ABTOHOMIA BONI - OAMH i3 HRHBANUIHATIIMAX NPHHLNTIB MiXKHAPOAHOFO
NPUBATHOIO NPaBa, CYTHICTh AKOTO NOJNAIaE B TOMY. WO NPABOBA CHCTEME N03BO-
JINE CTOPOHAM, WO YKIAAAIOTL ROMOBIP (AK NPABHIL0, MKHAPOAHKHA KoMepuiHHUiA
KOHTPAKT), 3ATHCHUTH BUGIp NpaBa, AKS 1OBHHHO PEryniOBarTH BiIHOCHHHM, WO
BUHUKATHMYTh i3 LbOFO ACTOBOPY. Takuii 103BiN 03HAUAE, WO Bianosiasa npa-
BOBA CHCTEMA HAAA€ AAHOMY BHOOPY NpaBoBy CHNY B paMKax 3aKOHOAABCTBA
BIANOBIAHOT KpaTliK | YKNAAECHUX HEIO MDKHAPOULHUX KOHBEHUWIN,

BaxknuBHM MOMEHTOM Np# peanisauii agTroHoMil Boni € npobaeMa MoX-
nuBoro suGopy npasa. Y uinomy, B AaHK tac BAACTMBA TEHACHUIA A0 PO3LWN-
PEHHA ANA CTOPIH MOXTHBOCTE R BHOOPY NMPaBoBHX CHCTEM, AKUM ROHM DaXaI0TL
ALAKOPHTH BiHOCHHW, 1O CKNAAatoTbea Mid HHMH. CyuacHuit cBit Biakpusae
IJTA CTOPiH, WO OepyTh YUACTh Y MXKHAPOAHOMY KOHTPAKTI, LUMPOKi MOXHBOCTI
npu Bubopt HALIOHANBHAX MPABOBUX CHCTeM. He BHKIIMKAE CYMHIBIB JAKOHHICTB
BHOOPY Npasa kpaik oaHOT i3 cTopid abo kpaiun, ae 6yne BiabyBaTuCs BUKO-
HauHA gorosopy, abo kpaiHu, a¢ aoropip Oyp yknaaennii. Aje nocHTH yacto
3yCTPIMAOTLCA | TaKi KOHTPAKTH, A€ CTOPOHH B NOPAAKY BIREMHOMO KOM NPOMicy
NPUXOAATL AC PILUCHHA MIAKOPHTU CBOT BIAHOCHHW NPany TAKOT KPAIHH, Aka
abCOMOTHO HIAK HE NOB'A32HA 3 AAHUM KOHTPAKTOM,

Jlate NUTaHHA YPOKO DUCKYTYETLCH AK BUTAHHA A0NYCTHMOCTI BHOOPY
npasa Tak 3BaHOF “TpeTLOi Kpainu”, To6Te npaBa, AKe HE MAE HIAKUX TOYOK
3TKHEHHA 3 BiZHOWEHHAM, LU0 HHM PErnaMenTyeTocs. TEOpeTHUHE BUBUEHHS
AaHOT npolneMy Ta HACTYNHE 3aKOHOAABYEC 3AKPINNCHHA PE3yNbTaTiB AOCTi-
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AxTyanuHi npeleMi 8A0CKOHANCHHA YHHHOID 3aKDHOAABCTEa YKpaiHy

MKEHHA € OCHOBOIO [UT HECYNEPEeHSIMBOre PEryatoBaHHA BiAHOCHH ¥y cepi
MXHAPOAHOTO NPHUBATHONO Npasa Ta BU3HAYEHOCTI AnA Cy6'ekTiB BHMILE3aIHa-
yeHHX BiHOCHH. Lle 0coOMBO aKTyastbHO B HaLD Yac, KONH 3 NPURHATTAM HOBOro
LinainbHoro konexcy Ykpaiiuu nocTano nUTaHHs Npo npHHaTTa 3akoHy Ykpainu
“Ipo MiXXHapOAHE NPHBATHE NpPaBo’”.
3BaxalouM Ha Te, L0 ABTOHOMifl BOJi B LLIIOMY HANEXKHUTH 10 YHCNA IHCTH-
TYTiB., MaMXE HE po3pobNECHUX YKPATHCLKOK Haykoio, hpobGnema subopy npaea
TPETbOT KpaiHH HA OCHOBI aBTOHOMIT BOAI TakoX Malhxe He Busuanace. l1peacras-
HHKH THOYEeMHHX LIKIN HaMaraiuch Jartv OOrpyHTYBaHHR MOXJIITHBOCTI CTOPIH
obHparH A0 TXHIX BIZHOCHH B SIKOCTI 3aCTOCOBHOIO FIpaBoO TPETLOT AEPHABH,
Tak, niMeubKkHid BueHui Ji.Paane ¢ npubivHHKOM HeoBMeXkeHOT BONI CTOPIH i 3
BIACHOT TOUKI 30PY OOrpYHTOBYE MOXITUBICTD BUOOPY npasa TPEeThoT KpaiHd [3,
¢.430]. Npeacrasurkyn Pppamuyssxoi urkonu Batipons ta [lkakeT € npubiy-
HUKaMH oOMexneHOT aBTOHOMIT Boni. To6TO BuUMaraoTs, utob apaso, obpawe
CTOPOHAMHU. MAJI0 3B H30K i3 NPABOBIAHOLLHMAM, L0 NOTPEOYE BPEryNOBaHHA.
ORHaxK TAYMAUATh CYTHICTL TaKOI0 38 43Ky HAacTiNbKHU LIHPOKO, 1O IXHA Teopis
Maibke 1e BIAPI3HAETLCA Bill TeOPil. AKa Ao3BonAC BHBip npasa GyidL-2Koi kpail
[7; 8]. B kpainax aurnocakcoHCLKOT CHCTeMI NPABA BteHi € NpHBIYHHUKaM K Tcopii
TICHOrO 3B A3Ky 3aCTOCOBHOIO NpPasa 3 A0TOROPOM [9].
OTxe, npobnema Budbopy npaea TpeTLOT KpaTHM 3aNHILACTHCA AHCKYCil-
HOKY | 1IOCHTH AKTYaNbHOW. MeToto nocniaxkess aaHol npobnemMn NOBHHEH
CTaTH aHaNi3 NIMTAHHS DOMYCTUMOCTI BHBOpY CTOPOHAMK 10rOBOPY NPAaBa, He
ROB S3aHOO 3 10IroBOPOM ab0 NPanVBIAHOWIEHHAM, LI10 NOTPeDYe BperyItosaHnA,

B Haitikt kpaini.
Bubip npasa TpeTbol KpaiHi, He 110B’A3aHOMO 3 A0FOBOPOM, MOXE Oy Tit

oOyMOBNEHUTT RETANBHOIC PEMNIAMEHTALLIECH AAHONO BHAY (IPABOBINHOILE HHH LM
3akoHoAaucTaOM. QOpaHa nNpaBoBsa cicreMa MoXe OyTH Ho0pe 3HalioMa oOoM
cropoHaMm abo Moxe aBaaTH coGoto HalbinbW cnpuATIUBUI 3axucT Apas ¥
BHNALKY Tx NopyiweHHa, OBpanHs rpasa, He OB A3AHOIO 3 NPABOBIAHCINECHHAM,
MOXE BHCTYNATH B #KOCTI KOMNIPOMICY Yy BUNAAKAX, KOJIH CTOPOHH, LLO HE 3MOTHH
HOTOANTHC L TIPO 3aCTOCOBHE APABO, 3Y/IHHAIOTLCA Ha BHOOpI “‘HeliTpanbHOI™
NPasosoi cHCTEMH, TakHM YHHOM YPIBHIOIOTECA NOIHUIT CTOPIH Y MOXNHBOMY
cynosoMy (apGirpaxHomMy) clopi.

Alaie 111MTAHHA TICHO 110B' A3aHE 3 TCOPETININOIO CYTHICTIO aBTOHOMIT BOAI.
Ak yxe 3a3na'anoch, 38 BUKNOUEHHAM TEOPIH, 3aCHOBAHNX HA MIXHAPOAHOMY
ny6aiysomy 1Tpasi, BCi TEOPiT aBTOHOMIY BONI MOXHA NOAIAHTH Ha TPH I'PyNH.
Iepwa BBaxac aBTOHOMINO BONI NPABOBUM {HCTHUTYTOM, 3aCHOBAHUM Ha HOro
BH3HANHI HALIOHANBEHMHO NPABOBOIO CUCTEMOKO (260 sik KORiilHY HOPMY MiX-
HapoaHoo npusaTHoro npasa lex fori, abo ak supas ceoboan aorosopy, ato y
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3adopoxcna C.M. Bubip npasa TpeTboi KpaiHK 3riaHO 3 npUHLUANOM asToHomMil Boni y
MiXHAPOAHOMY TIDHBATHOMY NpABI

BUTTAZI BAACTUMBOCTI camol NPUPOAH npasa). KpaiHa, Aka BR3IHAC ABTOHOMIKO
BOJli, AOIROJIAE CTOPOHAM BUIHAUATH 32KOH, 1O Oyae 3aCTOCOBYBATHCH A0 TXHiX
BIAHOCHH. Jipyra rpyna po3rnaaac BoNo CTOPiH, BHpaxkeHy B8 akTi subopy, Ak
[DKEpeNo npasa caMe No cobi, He3anexxHO Bifl BU3HAHHSR AKOIO-HeGYab NpaBosoIO
cucTemoto. TpeTa rpyna He BH3IHAE, WO CTOPOHH YNOBHOBAXKEH! BH3HAYATH
3aCTOCOBHMI 33K0H, | Baaxae subip cTopin npocTolo o6cTraruHoo, WO Nignsrae
OUiHUI CyAAe0 NOPAA 3 iHWHMH ENCMEHTAMH NPU BCTAHOBNEHHI APaBOBOT
CUCTEMH, UI0 Mac HaRbinbin Ticuui 38's130K i3 norosopoM. MBI nepwi rpynn
6nm3bki MiX cob010, OCKINLKW BU3HAKOTL, U0 BONA YUYACHUKIB LHBINbHHUX
NPaBOBINHOCHH ROAOIE 3AATHICTIO BIAIMBATH Ha 3ACTOCYBAHHA HOPM Mpasa.

3 TOYKH 30PY Teopil ABOX NEpWHX FPyN JOTIYHO BRANKATH CTOPOHU Bijlb-
HUMH ob6upate Gynb-sky cuctemy B TiH Mipi, B siKil HauioHanbHa nNpasBoBa
CHCTEMA, HA RKIH 3acHOBaHa aBTOHOMIA BOSI, He oOMexye BUOIp 3a AKNMUCEH
MIPKYBAHHAMH. 3 TOMKH 30pYy NPEACTABHUWKIB TPETLOT TPYIH TEOPil, HaBNAKH,
cyans Gyne poamaaaty subip cropiu Ak 00CTaBUHY, W10 ROFIOMaTac HoMy 3podOUTH
BUOIp NPaBORMX CUCTEM, AKI MOFIH § PO3IMARATHCA K 3ACTOCOBHI HA NiACTaBI
iHIWHX KONi3iHHKBX HOPM (MiclA YKNAAEIHA YFOAH, Miciis BUKOHAKHA | 1.0.). FlpK
TakoMy Riaxoai 6yno 6 HeMoXNMBO OOpaTH 3aCTOCOBHY NPaBuBY cHCTEMY Oe
ypaxyBaHHS 11 3B 93KIB 3 YIOAOHK0.

Y TekcTax HaLiOHAN bHUX 3AKOHOAABUMX AKTIB, AK NPARWIIO, HE MICTHTLCA
NPAMOro NOCHNaHHA Npo BUOIP NnpaBa NpaBoBOT CHCTEMH. LUO HEMAE 3B’ AIKY 3
yroaow. ToMy 1tpH BRPIWIEHHI BAHOTO [IWTAHHA BEAUKE 3HaueHHs HalyRalOTh
MNPaBoOBa NOKTPHHA | CYHOBI MpeUeaeHT|.

Xoua B HalliOHanbHWX NPABOBHX CHCTEMAX MONNHBICTL BHOOPY Npasa
TPETBOI KPatHU NpsMo He nepeabauena, ane il 3MICT MOXHA BUBECTH i3 3MICTY
OKPEMUX HOPM.

Hanpuknan, c1.27 Berymiioro 3akony no LinsinsHore konexcy HiMeuunuu
{2, €.54] sakpinnioe MOxANBiCTL BHOOPY NpaBa CTOPOHAMH | HE MICTHTL
3a00poHH OBNpaTH NPABO TPETLOT KPaiTHHY. 38iACH BHIIKBAE, H10 HiIMEUbKE NPaBo
MOBUYA3HO xOonyckae sHOIp Npasa TPeTLOT ACPHKARHU Y BANAAKAX YROA, NOR A3AHWX
6inbwe HiIXK 3 OAHOIO CHCTEMOLO.

Xoua HiMeUbKHI BueHHH J1.Paane npubiuHuk Teopii HeoOmexeHot apro-
HOMIT BON, ane Bce X Taku Bsaxae, o subip npasa nosunen OyTy 3acHoBaHNHA
Ha 3aKkoHHOMY iMTepeci. Takuii “‘3akoHHK#t iHTEpec” BiH TAYMa'UHTL AOCHTE
LUMPOKO § OXONNKOE, HANPUKAa, nPano, ske rodpe staome cropoHau [4, ¢.430].

G®panuyibka NpasoBa AOKTPHHa 3amkaH Oyna npuGiunvuero Teopii noka-
Ai3auii i 3am¥an BEAXKANG ARTOHOM KO BOJIi Wi OAHMM i3 (haKkTopiB, AKE Cyans
NOBUHEH NPUIAHATH 10 YBArd NPHM BU3HAUECHHI APABOBONO NPOCTOPY, A€ yroaa

‘“nokanizobaHa’, i Ha Wi OCHOBi BHPILIYBarH, AKWA 3aKOH MOMXHA BBAXXATH
3aCTOCOBHUM [7, . 265].
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AKTYatbHi NMPOGNEMY BAOCKOHANCHHA ¥HIIHONO 3aKOHOABRCTRE YKpaTHH

Onxak dhpaHLy3bKi aBTOPH BUSBIAIOTE NEBHY MBYUKICTh NIPU 3aCTOCYBaHNI
aaHoro niaxony. Pesynbraty, oTpuMani HumMn, Matike He BIiAPI3HAIOTHLCA Bij
PE3YALTATIB TEOPii, 1Ka BU3HAE 38 CTOPOHAMH MOXKITUBICTL 06upaTu npaso Gyas-
AKOT XKPaTHU, ¥ 2arankHUX pUcax ixHi 10BOAH IBOAATLCA A0 TOTO, WO 3B A30K i3
AOMOBOPOM HEe 060B’%3K0BO NOBHHEN BYTH “NPoCTOpOBHM™, BiH MOXe OyTH Gyap-
AKoro iHwore poay. Hanpuknan, iCTOTHHUM BBRXKAETLCH 3B A30K MK AOTOBOPOM
| MPaBOBOIO CHCTEMOIO, B SKMH RaeThCA AeTalbHe perynOBaHHA JaHOre BHAY
NpaBOBiHOWEHHA, 300 3 MPABOBOKD CUCTEMOID, AKA € “HeATPANLHOK” A CTOPiH
18, €.227; 7, ¢.265].

Y BeankoOputarii npoaiaHum npeueneHToM i3 AaHONO NUTAHHA € Cnpasa
Vita Foods Products Ink. npotu Unus Shipping Co. Ltd. 1939 p. [6, ¢.249-251]. ¥
nanif cnpasi komnadii 3 Kanagn i1 CLHA obpanu anrmnificskHii 3akoH anst pery-
NIOBAHHS AONOBOPY NPO NepeBeeHHs BaHTaxy i3 Hioaynanenna no Hero-Hopka.
Pitenna 3 narnot cnpasy Oys0 niajnade WOpcTKift KPHTHILLI 3a Te, WO BOHO Hallano
CTOPOHAM MOXKIIHBICTL BHABJICIHHA NPUMXH NIPH BWOOPi npasa, ockinbkn obpaHe
CTOPOHaMHU NPaBO HE MAJIO CYTTEBOTO 38’ 93Ky 1 norosopoM. Tak, Hewnp BBaxac,
W10 ““CYAH ... MAKOTH NPano BI3HABATH Hedl RCHUM K 3aC TePeKEeHHA PO BHOIP npaga.
30BCIM He NOoB’sizaHoro 3 acrosopom™ |6, ¢.253]. Oanak HopT ykasye. wo
“BIACYTHICTE 3B A3KY CaMOro 110 c00i HEe MOXKe CTaTH 3aKOHHWM NPHUBOAOM JUTS
siaxunenHa Bubopy™ [9, c.114]. Canunotf AYMKH Tak | He Oyno nocarvyro, ane B
GaraTLox BHIAAKAX aHIIACBKI cyaH NputHsutn s116ip aHTNIiHCBKOrO Npapa B AKOCTH
3AKOHY, WO PErNaMEHTYE He 1108’ A3aHI 3 HMM AOMOROPN.

Lleit niaxia Oys BiaoGpakexnii 8 3akoni n1po 3acTocosHe npase 1990 p.
[10, c.17], 32 nonomoroio skoro Oyna TpancdpopmoBana PUMCcbLKa KOHBENNINA B
aHrMiAcbKe NPaBo. 3 MOMEHTY BCTYIY B 1O NAaHONO 3AKOHY HeobOmexena cpobona
BHOOpPY 3aCTOCOBHONO Npasa Oyna 3akpiniesa Hc THUTLKK B NPEUCACHTHOMY npast,
ane A y CTaTtyTHOMY Hpani Bennkobpnranii.

lisakwe BHrnsaae aana npodSnema y CLUA, ne sHGip 3acTOCOBHOIO npaea.
3riaHo 3 JIpyrum 38040M KoH(PNIIKTHOTO Npasa, NOBUHEH MaTH TICHMH 3B 830K
I3 1oroBopom 200 rpyHTYBaTHEA HA IHWIN po3yMHifl nincTasi. OaHak chin 3aysa-
#uTH, wo CLJA € yuacHuuero Binence kol kKoHBe HILIT TTPO N0MOBOPH Mi>KHAPOAHOT
kynieni-npoaaxy Tosapis 1980 p. [5, c.197] 3riano 3i ¢1.6 KoHBeHLil, cTopoHM
30BHILHLOTOPrOSENLHOFO AOIOBOPY BAP&BI BMKIIOUMTH 3acTocyBaHhs Kow-
seHuii abo oGparty Oyak-ske iHwe nNpaBo ANs peryaloBaHHA aoropopy 6e3
obmexenb. OTXe, 11Ie NOROKEHHA POINORCIOMAKYETLCA HAa 30BHIWIHI YIOaH, WO
YxnanaarTbCR dMCPHKAHChKHMMH C)‘6'€K‘T3MM npasa, y BUITaAnKY 3aCTOCYBaHHA
BiaeuchLkot kouBeHLiT |5, ¢.431].

BuGip npasa TpeTbOi KpalHH NPsMo He 3a6opoHeHnid | B YHI( koBaHWX
aktax. | PHMCbKa KOHBEHUIA DPO NPABO, 3aCTOCORHE KO AOTOBiPHUX 30608’ A3aHb
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3acopoxcra C.M. BrGip iipapa TPCTsoi KPaiHK IrAHO 3 BPHHUKXITOM ASTOHOMIT BONT ¥

MDKHAPOAHOMY IPHBETHOMY IPAaB
1991 p. (c1.2), i "aa3bka KOHBEHLLIS PO NPABO, 3aCTOCORHE 10 AONOBOPIB MiDKHAa-
poanoi kynisni-nponaxy Tosapis 1986 poky (c1.6) {$, €.256], i Mixamepukan-
CbKa KOHBEHUIA NPO NPaRo, 3ACTOCOBHE A0 MKHAPOLXHNX KOHTPAKTiE 1994 p.
(c71.2) [2, ¢.66] MicTATL NONOXKEHHSA NPO Te, Lo o6paHe CTOPOHAMH NPABO 3aCTO-
COBYETbCA, HARITH AKLIO BOHO HE € NPaBOM OAHIET 3 AepPHCaB-yUACHULb, 3 4OTO
KOMEHTATOPH PoQNIsiTL BHCHOROK PO Te, LG CTOPOHH NOICBOPY MOXYTb 0GnpatTH
npaBo Oynb-aKoi TpeThol kpaiHu [1, ¢.19-20]). OTxe, 3KOAHA KOHBEHLLIN HE MICTHUTD
3abopoHK wono MoxnvBocTi BUGOPY nNpaBa TPETLOT AepKaBu, CTOPOHAMU
AOTOBOPY.

YKpalHCLKNUM 3aKOHOAABCTBOM He nepeabauena, i He 3aGopoHeka,
cBobona Bnbopy npasa TpeTsoi kpaiun. Xoua Kuura sockMa npoekty LIMBinkHOrO
konekcy Bia 1996 poky “Mixnapoane npusathe npaso™ n.3 ¢r1.1552 [3] zakpin-
AKIBANA MOXIIHBICTL CTOPiK 06PaTH 38CTOCOBHMUM A0 TXHIX NPaBOBIAHOCUH NPaBo
TpeTbLol Kpainu. Ockinbku nepeadayeHo, wo subip npana KpaiHM CTOPOHAMU He
OOMEHYETLCA KOAOM NPABOFIOPANKIE KPATH, IOMIX AKHX MOXWMBHIT BUGip. OTxe,
aBTOPU NPOEKTY MOIUTHRNHO BIAKOCHIMCA 10 MOXIHBOCTI BHOOPY Npasa TpeTboi
KPaiHi, ane 3a YMOBM, 1O iHIUE He BCTAHOBIEHO 3AKOHOM.

OTxe, 30 ACHIOW M CBOE NPABO HA Peanizauiio NPHHUKWNY aBTOHOMIT BONI,
CTOPOHYU 32 IOFOBOPOM MOXYTh OOHPATH Oyab-aKke 1paR0., BKAOYAIOYY | NpaBo
TPeTLOi KpaiHK. TaKol MPaKrHKU NPUTPHMYIOTHCH OiNbliicTh 3axioHuX KpaiH.
YKpaina, o CTOITh Ha WIAXY PO3BHTKY AEMOKPATHUHOT NPABOBOT AeHKABH i
IPAMYE 33 LUIAXOM POIBUHYTHX CBPONSHCHKKX KPaiH, NOBMHHA BPaNyBaTH JOCBIA
BiLtEIAZHANEHMX KPATH npH NPuinaTYi 3akoHy Yxpainu “Tlpo Mixuapoaue
npupaTHe nNpaBo’’.
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AXTYansHi NpolneMH BAOCKOHANEHHA YHHHOTO 3aKOHORARCTRA YXpalHH

Zadorozhna S M.
THE CHOICE OF LAW OF THE THIRD COUNTRY ACCORDING TO THE PRINCIPLE OF
THE AUTONOMY OF WILL IN THE INTERNATIONAIL. PRIVATE LAW
In given article the author discovers the problem of a possibility of choice by the parties
of agreements to select for regulating the law of the third state. The author gives the characteristic
of the thoughts ol scienttfic from different legal sysiems according to this problem, the national
system of law on the given prablem. iniraduces the ofters to the legislation of UKraine.

B.M.Bozocaneeys

JOTOBIP MPO HAAAHHS MPABOBOY A0NOMOT'U —
UHUBINLHO-FIPABOBUI NMPABOYYHH

OnHicko 3 fIIACTAB ANA HANAHHA 2ABOKATOM NMPAROBOT AOAOMOI'H KIHEHTY,
3riAHO 3 YMHHHUM 3aKoHORaBCTBOM [2: 4], € J0rosip Npo HanakHs 1IPABOBOT
JAONOMOTH. YKIAACHHA TAKOro A0ToBopPY CIIpHsie 3abe3NeUeHHIO FIPAB Ta 3aKOH-
HIX iHTepecis T ¢yl exTiB, a Takoxk € e)eKTHBHHM 3aCO00M peanizauii KOHCTH-
TYUWiHHOrO npaea ocodU Ha NPABOBHH 3aXHCT.

Y sakoHonascTei YkpaiHH Npo 2JABOKATYPY BHKOPHCTOBYETHCH TEPMiH
“yrona npo HafaKdHg NPaBoBRol 10NOMOFH”, #Ka € 3rinHo 3i cr.4 I'lpapun ansokar-
CLKOT €TUKH A0TOBOPOM ( KOHTPAKTOM). Ha Haly AyMKY, OCTAHIIC BI13HAYNEHHA €
OinLw spanum, 60 niakpecnioe ACTOBIPH UM Xapakrep NPALOBIAHOCHH MK aaABO-
KATOM | KIRi€HTOM,

Monpw BaKAKUBICTL AOCNIAKYBAHOTO AOTOBOPY HOTO NPAaBOBA NPHPOAR €
HENOCTATHBO BH3HAYEHOK, HOPMATHBHA PernaMeHTauis A0rOBOPY NPO HaaHHA
nNpaBoBe’ RONOMOrH MICTHTLCH ¥ 3aKOHOAABCTBI NPO anBokaTypy. Kpim Toro, 8
npasoBif Haytl icHYC AyMKR APO HERONYCTIIMICTL NIAMINK NOHATTA ““NIpaBOBa
aonoMora” TepMiHoM “npasosi nocayri’. B.KaabHu# ra C.Jloreirosa Tnymauarts
Nepute NOHATTR HK “KOHCTHUTYUWiHHY (PYHKLIXO aaBOKATYpH', Ha Biamiuy Bia
nOCAYr — KaTeropif 3 ranysi uMsinbHoro Hipasa [2, ¢.42; 10, c.48 ]. I'tpore 3micT
AOrOBOPY NPV HAAAHHA NPABOBOT LONOMOI'H NO3BOAAE PO3MNAAaTY HOMO K OAHH
i3 BUAIB UMBIABLHO-FIPABOBHX NTPABOYHHIB.

MNMpobrema HanaHHA npaBoBOl ACHNOMOTrU €, 3a3BHuail, 006 'exToM HOChI-
DKEHHA HAYKH KPUMIHAALHOTO NPOLIECY Ta aaBoKaTyYpH. Sk npasiino, B HayxosiH
niteparypi, 3okpema T.Atamacem, B.Bononapcrkum, Ta iHlunMy, po3rsaaeTbes
colianbHe 3HAYEHHA NPABOBIAHOCHH i3 HANAHHA NPABOBOT AOHOMOrH, X poib Yy
IAXUCTI KOHCTUTY LLIHHAX NPas Ta (HTEpeciB rpoMaanu [6, ¢.64; 7, ¢.85; 9, ¢.44].
lNpasoBa » npupona AOCH LAKYEAHOT AOFOBIPHOT KOHCTPYKUIT 3aNHLIAE THCA 103

YBAro HaykH.
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Bococrasetjy B.M. JIOTOBIP NPO HANAHHA NPAROBOT AONOMOTH— 11IHRINLHO-TPABOBHA NPABOUHH

ToMy Ansi YCNIWHONO BUBYEHHA NOTOBOPY NPO HANaHHA NpaBoBoi
ACTIOMOTH, & TAKOX AMA edeKTHBHOro 3acTOCYRaAHHA B NPaKTHUHIN AifAbLHOCT
BAN/IMBO 3'SCYBATH, U4 MOXKHA BBAXATH HOr0 NWBINLHO-NPAROBUM.

Y Hayuwi UWBIABHOIO MPaRa Po3poGieHo 3aTallbHi 02HaKH UMBINLHO-NPaBO-
BONO AOMOBOPY: 1) BiAOKPEMNEHICTSs BOSICBUIBNEHDL cYE ekTin; 2) noromkenHs
goneBHABAeHb CYD €KTIB; 3) BIAHOCHA ABTOHOMIA ROJAEBHABNEHL CYD ekTiB, 4)
dopmanbHa piBRICTE (piBHOMPaBHiCTL) CyD eKTiB; §) npnnycTima 060B’ A3KOBICTD
BMKOHAHHA cyD’ekTamMu ymos aorosopy [8]. 3suualino, aanni nepenik o3xak
He € BeICNIPHUM, nPoTe, Ha Hawy AYMKY, Halibinb nosio Biobpaxac ocobnu-
BOCTI UMBINbHO-NpaBosoro aorosopy. Cnpoliyemo npoananisysari A0CTiLKY-
BAHY NOIOBIPHY KOHCTPYKILIO HA BULNOBIABICTE A0 3ALPMIOHORAHNK O3HAK.

flpasuna aaBOKATCLROT €THKH AAIOTE BHIHAUCHIIN YIOAN NPO HAAAKHS
NPABOBOT 10AOMOrH AK ROMOROPY { KOUTPAKTY). 3UIAHO 3 HKHM OjIHA CTOpOHA -
A/IBOKAT. IO TIPAKTHKYE iHAMBIIVaR6LHO, 200 aasokaTehke 00 ¢ iHaups npiitMac
it cede nopymeHHa IHOY CTropolin - knicHTa (ado Horo NpeacTaBHIIKA) Npo
HAOAHNA KATEITY IOPHAHYNOT A0NOMOTH, OEYMOBICHONO WM BHAY, A IHTEPECAN
KALCHTA HA YMOBAX, NePeADHCHAN YTOAMO, a hiia cropota  Knient (ado fioro
NpeACIaBHHAK) 30008 43yCTHEH CINITHTH FOHOPAP 1a ATl (IBUKara 3 HafaHIs
NPAROROT AONOMOrH, @ TAKMK ¥V BIMKUKY HeoOXIAHOCTE - (PaKTHURI BUTPaTH.
noB s3aii 3 BHKOHaHHAM YFOJIH.

1. 371AHO 3 BUIHAUCHHAM, MIHOMY J0IOBOPY HPITFAMAHHI BIMOKpeM-
NENICTL BOACBUABREHS YD CKTIR. JOKPEMA. MM MIMKEMU TOBOMICTH TIPO BIZOKPEM-
JeticTs TX IHTepeciB: KAIEHTA OTPHMATI HOCAYTY. IBOKATE OPPHMATH NAITHIO.
Taro® cyO CKCV) AOFOBOPY PO HANANIE HPABOBOT IGHIOMOTH BiLOKPEMACT OAHH
811 OMIOIQ 3AKNANEHUMI B HBOMY YMOBAMM 11PO NPHNHNCHNS (PO3iIPBAHHA)
1oroBopy. Boso HaUGIn LI peneedio ACMOHCTPYC BiMOKpeMnenicTs cy6 exris
ACFOBOPY. OCKUIBKH CAMA IiNOTCTHUIIA MOXIIBICTL PO3IPRIATH AOTOBEP, Nepep-
8ATH ACIOBIPHHUI 3B A30K O3HAMAC, WO TXHT BONCBIHSBICHIIA HE TUBAIOTHCA Y
CAMHE BOSCBHSBIEHIA.

2. Ulono 3rour Mix ¢y CxTamit K Apyrol 03HaKN A0IVBOPIB, TO BUOHA
CKAANICTHLCH 3 ABOX BONEBHARNICHS: NPONosHLLT i upuiluarrs (odeprh i aknerry).
B KOXHOMY BUAAAKY B0 BUABMAETECH OANOCTOPOHHIM YHHOM 1 HeobNiaHo,
wod BoHa Byna 3BEPHEHA N0 IHUIOT CTOPOHH LPHMO i1l ONOCEPCUAROBAHO. AK
ywe Oy)I0 cKa3ano, AOroBipie BOACBIHBACHIM CYO CXTa - 118 BEIOKPCMACHE Bone-
BHABNCHHA. ANE NPH ULOMY [OTOMKCHE 3 BONCHIABACHHAM (HUIOIO ¢yO eKTa
(inwmx cy6'exris). Tomy 3roai nepesiye ysromkenin, OCTAHHC € NPOLECOM
AOCAFHEHHSA 3TOAW CTOCOBHO AONOBIPHHX YMOR 3a ONOMOToIo ofropopets, nepe-
rOBOPIB, KOHCYALTALIN TOLO, 3rona, TOGTO pe3ynLTar, BTIMIOETHCH B 3ATANBHHX
AOTOAIPHUX YMOBAX, WO CKAANAIOTh IMICT AOFOBIPHONO aKTa,
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AxTysnbHi NPpoGReMH AN0CKOHANCHHA YHHHOND 3aKOHOaBCTBA YKpaium

Jorosip He NpocTO 0POPMIIAE BRpAXKEHHA BOSICBHABISHb, MOXKHA CKA3ATH,
norosip odopmnse 3roay BonepuARNeHb. JI.AOr nucas, 10 B A0NOBOPI MeTa,
AKa BU3HAYAE NPOSB BOJ, NONArae 8 NPOARI iHWOY BOJTi, TAK LU0 B ULOMY BHAAIKY
NMpaBoBHit pe3ynbTar BUILIMBAE 3 ABOX NPOABIB BOJI, 1O B3AEMHO cele BH3Ha-
yawrk [13, ¢.23]. LA.[Tokpoacekinii BBaxaB, ‘L0 OCHOBHOIO CH/ICIO BCAKOID
AOToBOpY € yrona ctopin” [12, c.245]. /lopeuHo NpHBECTH TYT i BH3HAYEHHS,
chopmynbosare S1.M.MarasnHepom: “Ilorosip € sroaa npuHaiMi ABOX BONb,
CTIPAMOBAHMX Ha TOH 44 iHWNHK npasosii pesynbvrar” [11, ¢.122].

VY cr.17 TloncxeHHs MPo Npasyna aABOKaTCBKOl €THKM 3a3HAYLHO, WO B
ROTOBOPi AP0 HAAAWHA NPABOBOT AONOMOTH MalOTh OYTH YiTKO i HEABO3ZHAYHO
BU3IHAYEHI BCi FONOBHI YMOBH, Ha AKKMX aABOKAT NpHHMaEe AOPYUEHHA KIHEHTa,
IHwHMK cnoBamMy, B AOroBOPI MaOTh 6YTH NOroMkKeH! ronoBHI HOro yMOBH.

3. ABTOHOM 9 BONIEBHABJIEHb K O3HAKA JAHOTQ AOTOBOPY NPOABAACTLCA
B TOMY, 120 3aKOHOAABCTBO HE nepeabauac 0608 A3KY cylG'CKTiB A0 #Oro ykna-
AcHuA. B ¢1.4 TTonoXeHHA HE BUKNIOHYAETLCH MOXKIINBICTL CTOPOHAM BKJIHOHATH
YMOBH ROroBOPY, BiAMIHHI BiR DNPONCHOBAHUX 3aKOHOAABLEM.

Y To¥ e yac aRTOHOMIR BOJH € BIAHOCHOKY, OCKINbLKHY 00 €KTHBHO ICHYE
AK BHYTPiWHE, Tax | 30BHItWHE OOMEXeHHa noresBipHol csoboan [13, c.25].
OCKiINIbKH CTOPOHH CNINBHO BCTAHOBMOKOTL IMICT (3arafiibHi YMOBM) A0MOBOPY,
ane o6MexyloTh ¢ce060ayY AONOBOPY ORHH OAHONO, TO MPH MNOTOMXKEHHT MOXKITHBI
TAKOX OAHOCTOPOHHI HH B3aEMHI NMOCTYNKM,

110 cToCY€EThCA 30BHILUHBOTO OOMENEHHA, TO BiAOMIi 3aKOHHI | He3aKoHHi
kpurepit aorosiproi ceoboan. Iepwri 6e3nocepenHbO BCTAHOBAIOIOTLER AePKa-
BOIO | 3aKPIiNAIOIOTLECS 3aKOHOAABUKMH i THILTHM K aKTaMH, U0 PEerNaMeHTYIOTh
AOroBipHi BIAHOCHHM CYO €XTIB NpaBa (y TOMY 4KrCiii i caMol AeprKaeH) y BUrmsai
3arafeHUX BUMOr RO 3IMICTY ¥ odopmieHHs AOrosopig, AOPAAKY TXHLOTO
ykaageHHs towlo. [pasuna aaBokaTchkol €THKM MICTATE NPUNUCH PO HOPMY,
3MICT Ta IHUH BUMOTW AQ AOTOBOPY MPO HAZaHHA MPABOBO] AOMNOMOTH.

HezakoHHi kpuUTepiT Takox PikCyIOTLCH B 33KOHOAABUMX | iHIUMX AKTAX |
ABIAIOTH COOOK COUIANbLHO-06YMOBREHI, Y3aransHeni inel, APHHLUKAK, U0 3
HEOOXIAHICTIO NOBUHKI By T NpUCYTHIMHU y norosopax (“cycninsHui nopaaok”,
“ny6aiunni intepec”, “nobpi manepu” Towo). Tak, cT.7 syuiesraganoro Mono-

KEHHA MPOrosotlye NOMIHAWTHICTL iHTEPeCiB KAICHTA 3a AOTOAOPOM, WO

HOCTIMKYETLCA.
Tomy BIAHOCHA ABTOHOMIA BOJ, AK OAHA 3 O3HAK, NPUTaMaHHa A0NOBOPY

11P0 HaKaHHA NPaBoBoi ROIIOMOIHK,
4. Nosopayun npo piBHICTL CY6’ckTin, 38MuaAHHO MY MAaEMO Ka yBa3i THWe

dopmManbHy, IOpUAHURY, ane He QaKkTHY Y PiBHICTL, BapTo rosoputy npo sinyoc-
HY pPiBHICTS. Pa30M i3 THM, 32KOHOAABCTBO HE MICTUTBL HOPM, 1110 DHCKPUM iHYBAAN
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boaocraeeyy B.M. JlOroBip NPO HALAHHA MPABOBOT AOMOMOMH— LHBINBHO-NPABOBMR NPABOYMH

6 onny abo iRy CTOPOHY MpH yKNaaeHHi AOFOBOpY NP0 HAZAHHA NMPaBOBOY
AOTIOMOFH.

5. Yxnanenua norosopis Hyno 6 6esrnyanum Ge3 namipy CTOpPiH BHKO-
HyBaTH iXHi yMOBH. TOMY OGOB’A3KOBICTb BHKOHAHHA AOIOBIPHHX YMO8 BBa-
KAETHCA YHIBEPCANBLHOI 03HAXOW norosopis [8, ¢.76]. locninkysana npasopa
KOHCTPYKUIS HE € BUHATKOM. 30Kpema, 32KkOHONABCTBO MICTUTL HOPMK NPO
NpUHUKT 10OPOCORICHOCTI NPH BUKOHAHHI AOPYUYEHH (BWKOHAHHI YMOB) afBO-
xaroM. Tax, y [lpaeunax 3ashaueno, 0 KOKHOMY AOPYUEHHIO, HE3ANEKHO Bil
po3mipy oOyMOBAEHOro roHOpapy, aABOKAT NOBHHEH NPHIINATH PO3YMHO
HeoOXinHY AnNg Kore ycninoro suxkoHanHs yeary, IipH BUKOHAHHI AOpYHEHHS
anpoKkat 30008 f3a1tkit BUKOPUCTATH BCI PpOIyMHO HeoOXiaMi i AOCTYNHI oMy
3aKOHHI 3aCO0M N3 HanaitHA edekTHBHOT NPABOBOT A0IOMOTH KNi€HTY. AABOKAT
MAE BHABNATH aKTUBHICTDL Yy 30npPanii BinoMocte# npo (PakTH, 110 MOXYTb OyTH
BHKOPHMCTaHi AK A0Ka3W y AOPY'ICHIlt oMy cnpari. OVTH BPUHLATIOBUM i
HANOJIEFAIMBHM Y BNKOPHCTAHHI ROIBOICHNIX 3AKOHOM 3acobiB X OoTpyUMaHHs.
BiH noputeH HaMAraTHCA OHEPATHRHO BIIKOHYBATH A0PYICHIIA KNICHTIS, AOTPH-
MYIOUHCL NPH UBOMY BCIX THIHX B8HMOL BIO APER ABIASMYTHCH SAKOHORABCTBOM
A0 HANSXHOTO BHKOHAHHA aABOKa1OM CBOIX npodeciinmy odos Aikis. Topan
i3 Tiim Tpazuna 3akpinniors 0008 130K KRIEHTa BHILIATHTH IMOlopap Ta cana-
TUTH NOTOYHE BUTPATH,

Takox MpasuaaMu PO AAROKATCLRY €THKY NEPLROaueHa MOXJIUBICTD
3ACTOCYBANHA ANCUHTIIIHAPHOT BIIOBLAANLHOCT! 10 A/IBOKATA 1A HE BHKJIOUEHA
MOXAWBICTb 3AKPIMACHIIA MHBLILIO-IPABOSOT BINNOBINANLHOCTI B CAMOMY
AOFrOBOpPL.

HFpoTe lTpasuna B crarras 40-45 peinamenryiors yMOBH A0CTPOKOBOID
PO3IPBAHHA ACIOBOPY K 34 BIACMKHIM FOIOQIKCHHNAM, TaK | OAICTOPOHHE.

O6’€KTOM NPaBOBIAHOCITH, 1O BHIRMKAWY TS 13 JOCHEIAYBAHOID JOIDBOPY.
€ JopuaniHa gortomora. Y ¢1.8 3akouy Yrpainn “[1po ansorarypy™ scrasoneHmii
HEPENiK BHAIB IOPHAHYHOT ACHIOMOrH ( KOHCYALTAWIT, 1IPEACTABHHWUTBO TA iHWI),
AK( MO CBOIN CYTi € NOCAYTAMH, OCKIILKH € AEBUHMI SH/AMH QiIANGHOCTI, WO
CTBOPIOIOTH HE pit, @ ONaro s 3afOBONSHHA cycninkinx novpeb. 3a ix
ACTIOMOrOK AOCATAETLCA HCBHIIN HEMAHKOBHA pesyiIbTar o cam no cobi €
Gnarom i Mae CNOXHUBHY BAPTICTD.

Takoi aymMxu npUTPHMYCTLEs | KoneTHryuifinuit Cya y pitieHni no cnpasi
Conparosa. 3a3HAYHBUIK, U0 {IPpABO 114 Mpaposy ACNOMOry - HE rapaHTOBaHa
KoHeTntyuicio Ykpaitin MokausicTn izuiHol oco6H onepxary opHanyHi (npa-
BOBi) nocayru [1].

[pasoBiAHOLIEHHS 3 HANAHHA IOPHAHHHHX MOCHYYr € MAHHOBUM, OCKIJIbKH
Mati HOBWMH BBAXAIKOTLCA Ti NPABOBIAHOCHHH, 110 BUHKKAIOTH 3 NPHBOAY MaKHa
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AXTyansHi NpoGACMH BAOCKONANEHHS YBHIOIND 3AKOHOAABCTEA YKpPaiHH

B IWMPOKOMY PO3YMiHHI LbOIO TepMmina, To6To 3 npusoay peyeh, pobit, nocnyr
Tomo [5, ¢.7]. AAKulo BBAXKATH NPABOBY ACAOMOrY Pi3HOBULOM NOCNYT, TO BIXHO-
CHHH, SKi BUHHKAKOTL 3 NPUBORY NpaBOoBOi ACNOMOrH, € MalWHOBHMH. Pery-
JIIOBAHHA MAaliHOBUX BIAHOCHH — NPEPOraTBa UHBINBLHOIO 3aKoHoAaBCcTBa. [1pore
CNia nam’ATatH, WO UMBINLHE Npaso peryinroe He Bei MalHOBI BiaHOCHHM, 3
TIALKK NEeBHY IX uacTuHy. Mo-nepwe, ue MaliHOBi BIAHOCHHH, OOyMOBAEHI
BUKOPUCTAHHIAM Y CYCRINbCTBI TOBa2pHO-rpowosof GOopMH (TOBAPHO-IPOLIOSI
BIAHOCHHW); TI0-1pYyre, MaitHOBI BIAHOCWHN, X04 Ge3nocepeaHbo | HE NOB’33aHi
3 rPOWOBUM OGIrOM, ane HOCATH BapTICHWMH XapaKTep, OCKiIbKH NOB’A3aHi 3
Al€10 3aKkony BapTocTi {5, ¢.7, 8].

TpaBoBiAHOCHHU NPO HAJAHHA NPABOBO! AONOMOTH MOMKHA 3aUYHCIAKTH
AD NEePoi rPyny, OCKiNbKK AONOMOTa, L0 HAAAETLCH aNBOKATOM Y1i AABOKaT-
CbKHM 00’ €RHAHHAM, € HE WO iHle, K TX TOBAp, AKUH Mac NeBHy RiHHICTL, WO
BUPAXa€TbCA B rpotoBli gopmMi. OTKe, BIAHOCUHY 3 HadaHHA NPasoBoOi A0No-
MOTH € UWBINBHO-NPAaBOBHMM.

Jani npaBoBinHOCYHH € TaKOXK 30008’ A3ansHUMH, 60 NnpaBoMoOtHa ocofa
Mae€ Npaeo, 00'EKTOM SKOrM0 BUCTYNAE He pid, a il GOp>KHHUKA HAZATH NPaBOBY
acnoMory abo 3annaruTu rpoui.

HaseneHe BHILe AO3BONAE PO3MARAATHY AOCAIAKYBAHY NPABOBY KOHCT-
PYKLNO AK PI3HOBMA UMBINBHO-NPAROBMX AOTQOBOPIB NPO HafaHHA nocayr. [poTte
NaHWH NPABOMUH BONOCAIE PAAOM O0COONHBOCTEH, 3yMOBACHUX CYCNLIbHUM
IHTEPECOM, a caMe — KOHCTHTYLINHOK (PYHKLIEIO aABOKATYPH 3 peanizatiil npas
rpomMansH Ha nNpaBoBHK 3axXxHCcT. 3okpema, 3riaHo 3 [lpaBunamu anBOKaATCLKOT
€THKH, HAaBaTH NPABOBY RONMOMOTY MOMXE BHKAIOYHO anBOKaT 260 ansoKatTCbKe
00 ’¢aHanHA, Y TOH yac, Ak B LIMBINLHOMY KOASKCT HE nepeabauecHo OGMOKeHD
WIOAC KoNa 0Ci6, AKI MOXKYTb OyTH CyD'€KTaMK HPABOBIAHOCHH 3 HAAAHHA NOCHYF
[3]. Takox HOpMH 3aKOHOAABCTBA 11PO 2aARVKATYPY MICTATHL NONGKEHHA MPO A0Mi-
HAHTHICTL IHTEpeCciB KAIEHTA HAA iHTEpecaMu anBOKATA, MOMXUIWBICTbL 3aCTOCY-
BaNMHH A0 aABOKATA AHCUUNAIHAPHOT BIANOBIAAN bHOCTI TOLO, GAHAK L€ HE O3HA-
4a€, WO ROFOBIP NPO HAN@HHA NPaBOBO| ACMOMOrM HE € LMBINbHO-NpaBosuM. Lie
CBILYUTL NPO ICHYBAHHA CNEUNPIYHNX O3HAK AAHOIO AOTOBOPY, AKi A03BOAAIOTH
BHUPIIHATH OCTaHHI# Cepea HWNX AOTOBOPIB NPO HANAHHS NPABOBMX NOCAYF.

OTxe, AOTOBIP NP0 HaAAlNH# HPABOBOT AOMOMOTH € UWBINLHO-APABOBHM,
X04a BOJAOAIE HEBHUMY OCODANBOCTAMM, 3YMOBIEHUMYU KOHCTHTYLIHHHM
OPU3HAYEHHAM IHCTUTYTY aasokaTypu B Ykpaini. JJocninxerHus nparosoi npr-
poaH Mi€l NPAaBOBOT KOHCTPYKLIT MOXYTH CIPHATH NOAARbIIOMY BHBYHEHHIO T
BAOCKOHAJNIEHHIO AAHOTO MPAaBOUYHHY HAYKOBUAMW AK aNBOKaTypH Ta KpHUMi-
HAILHOTIO NPOLIECY, TaK | LMBIALHO-NPABOBOIO Haykok, Kpim Toro, BUKOPHUCTAHHA
pe3yabTaTis, OTpumaHux y aanid poGoti, nozronunio 6 6inblu ePeKTHBHOMY
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Buogoslavelts VM.
LIGA]I A AGREEMENT IS ONEOF TUHE CEVIE TRANSACTIONS
In the article the auther made an attempt 1o analy se the patere of legal aid agreenwnt, e
treed 10 prave that this agreement canstruction is a civel contract, But al the same time this trans-
action has severad speciad featwres which ave been cadsed by saciol interest. 1o particular. they
Isave bheen given by the consinutional Tunction ol the advocate’s organization which deal’s with
the reafization of the righi to a oitizen fegal protection,

LB, Typann-Kyrapina
IHCTUTYT 3AGE3NEUEHHS NMTO30BY B NPOEKTI
LUUBIILHOFO NPOHECYAJNBHOI'O KOJAEKCY YKPATHH

{lepexia HamwoTo CYCNINLCTBA HA SIKICIIO HOBKII €Tan HOIO POIBHTKY —
€Tan PHHKOBHUX BIAHOCHH, GL3YMOBHO, NOCHPIIAL POIMNPEHHIO CHEKTPa
MalHOBUX Ta 0COOUCTUX HeMalHOBUX LIIBINBLHO-NIPABOBHX BIAHOCHH, YHACNIAOK
YOO BHHMKAA HEOOXiAHICTL AIKOMOMA HALHIHILWIONO 3AXHCTY 3AKOHHHX NpaB Ta
iHTepeciB Qi3nyaHHX 1 lopuanuHKX ocil {OCTaHHIX, MONPAsAa, B UHBIBHOMY
npouect MPakTHNHO B AKOCTI BHHATKY i3 3ara/ibHOro npasuna),
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AKTYaneRi NpobfeMy BAOCKOHANECHHA YHKHOMND 1AKOHOABCTRA Ykpalnu

3riano 3i c1.8 3aransHoi Jeknapauii npas JIOAMHN KOXKHA JTIOANHA Ma¢
nNpaso Ha eheKTHBHE NOHOBNEHHA Y /TPaBaX KOMIETCHTHUMH HALIOHANBHHMH
CydaMu B pazi NMOPYLWEHHA OCHOBHHUX rpaB, HafaHHX TH KOHCTUTYUIEK afo
3akoHOM. Tak, 0c06a, npasa SKoi NOPYLIEHO Y OCAOPEHO, 3BEPTAETLCA A0 CYAY
3 BUCJIOBNEHOTO Y NO30BHI 3aABi BHMOMOKO 3aXHCTHUTH T 3aKOHHI ITpaBa, iIHTepecy
Ta, WOHaMeHIIE, BiAHOBUTH NonepeaHE NpaBose ctadHoByile. CaMe 411 uLoro
B UMBiINbHOMY CYAOUHHCTBI OyN0 3acHOBaHO IHCTUTYT 3a0€3NnCUEHHA NO30BY AK
BAXUIMBY rapaHTiio 3aXHCTy NpaB (i3svuHHX T ropaanuuHux ocib, cnpsmosany
HWacamnepea Ha NOBHE BIAHOBNEHHA ROpPYWeEHHX MalHOBHX NpaB ocobu. Ak
eeaxkac €.[.[lywikap, no3upar, 38€pPTalOUHChL 40 Cyay 3 MO30BOM, MOXKE BHMaraTi
BiN CyAy MEBMMX rapauTit NPO Te, WO Y BUNAAKY NOCTAHOBAEHHA PIWICHHS No
cnpasi B HOMO KOPHUCTH, HOTO MOdKHA Oyne BUKOHATH B NTPUMYCOBOMY NOPAAKY,
AKWO BiaNoriaay OGyne yxuaaTucs 8ia nobposinbHoro sukoHaHHs [3, ¢.17].
AKTYanbRiCTb WIET TEMMW 3YMOB/IEHA THM, LIO, 3BEPTAIOHNCH L0 CYAY, MO3XBAY €
3aLiKaBNEHHUM HE JTKIIE Y NOCTAHOBNEHHI PIILUEHHA HA KOro KOPUCTL, a 1 Y rapan-
TyBaHHi HON0 BUKOHAHHA, RIDKE NHIE B 1LOMY pa3i NO30BHI BUMOrHY MOXH2
BBAXATH PEa/IbHO 3an0BONEeHMMHU. TaKTUHHO BAANE Ta KOPEKTHE BHKOPHCTAHHS
IHCTUTYTY 3a6e3rieuenHs nNo30By CNPUIE, HaBiThL BiNLLIE - CNPOMOXHE MAPAHTY-
BAaTW HaJIeXKHE BUKOHAHHS CYAOBOIO pilleHHs. ToOMY Haw UM 3aBAAHHAM € 3AikHC-
HEHHA NMOPIBHANBHOrO aHanisy fpaBoOBOro peryntoBaHHs npouelypw 3abezne-
yeHHA no3osy wuHkuM LFIK Ykpainn ta 17 pernamenTactii INpockrom LLINK Ykpai-
HY, 3'ACYBAHHS BiAMIHHOCTEIH BUKOPUCTORYBAHHX METOAQAOTIMHUX NiAXORIB.
Buxoaaun 3 OCHOBHUX NOAMKEHb WHHHOFO [_lMBiJTbHOI‘O APOUCCYAINHLHOTO
Kopekcy YKkpaiHu, Ha HALI nomMmAa, 3abe3nedeHHn NO3IOBY MOMKHA BHU3HBYHTH AK
IYMOBACHE MPOXaHHaM 0ciO, aki JepyTh yuacTs y cnpani 4y caMocTiHHOK iHi-
uiaTnsor cyny (cyadi} Ta MoxauBe Ha OByas-sKill cTanit poznouaroro npouecy
BKUTTA HI€BUX NpouecyallbHHX 3aX0OiB, CIIPAMOBAHUX HA peanbHe i NOBHE
BLAHOBJIEHHA NOPYLUEHUX MAHHOBUX NpaB 0COBH.
Oanax y INpoekTi LIUBINLHOTO NpouecyanbHOrO Koaekey Yipainu Ne 3455
Bixt 29 kBiTH 2003 poky BHKNaneRO sAKiCHO BifAMIHHI TIONOXKEHHSA, MO perna-
MEHTYIOTH fipoueaypy sabeineueHHs nososy. Tak, 3a [TpoekTom LIMNK Ykpainm,
NiACTaBolo Mnst 3abe3neyeHHa no308Y Moxe OyTH nHwe 3aasa ocobu, aka Gepe
yuacTb y cnpasi. Sk | anHHmit Llusincunli npouecyanshnii koneke Ykpainn,
Ipoexr LUK Ykpainu He MICTHTL HOpMH, fka © BM3Hauana hopmy Takoi 3asBH,
npoTe i3 3aranbHoro 3MicTy ¢T. 1 52 Tpoekry LMK Ykpainu surnueac, uto hay
3a8By NOBUHHO OyTH BUKIAAEHO B NHCbMOBiH ¢opMi. BeTaHosneHo nepenik
000B 'A3KOBMUX PEKBI3UTIB 3a8BM ITPO 3a0e3NeyeHHSA NO30BY, A0 AKX HALEKATD,
30KpEMA, 3a3HaYe HHA 0OCTaBUH, WO A0OBOLATE HEOOXIAHICTL 3a6e3neueHHs NO30-
BY, cnocif 3afe3zneueHHs No30By, Mpo AKUH Apoxae 0coba, NOACHEHHA, YOMY
OO HANEXKNTH IACTOCYBATH, NEPCITIK BIANOBIAHUX AOAATKIB.
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Typuun-Kyrapina {8, lacruryt 3a6einevenna noiony b [poexti LIMBiAbHOTO MPOMCCYRTBHOMO
Koaekey Ykpaivud

Jaxonm i3 3abeinevyeHHs noiosy Moxe Oyt npHUHATO 8K CTOCOBHO
NEPBHHHONY, TaK i WOAO 3yCTPIUHOND NO30BIB, @ TAKOX CTOCOBHO N030BIB TPETiX
ocif, AKi BCTYHUAN 30 CNPABH i3 CAMOCTIHHHMK TTIOIOBHMMH BUMOTaM K Ha npea-
meT cropy [2, ¢.127]). Sikwo 3a unHHkm LITIK Yipainu 3acrocysants npoueaypm
zafiesneueHns No3oBy MoXavae Ha Gynb-akil cTaail Bxe poanouaTtoro nposa-
mxeHHsAM npouecy, To B MNpoekTti LINK Ykpainu MicTHTBECR NONOXKEHHS, 38 AKUM
iHittiloBaTh 3abeaneuenn No3oBy 3MONE 0coba, KA NNaHYe, alle we He nogana
No30BHY 3asmry. OANaK ¥ UbOMY pa3i HA 3a9BHWKA NOKNAZAETbLCA 000B'A30K
AOLaTH BiAMOBIAHY NO308RHY 3as8By NPOTANOM ACCATH AHIB 3 AHA NOCTAHOBREHHA
yxBaau npo 3abe3ncueHHa nososy.

3a 11poextom LITIK Ykpainu, no cnocodis sabesnetcHHs MO30BY HANEKaTh
TaKi 3axoan:

- HAKRALEHHA apeluty Ha MaiHo Ao 1poIoeBi cyMu, U0 HANLXKATL

BLANOBIAGUERI | 3HAXOAATLCH B HLOIG 200 B IHWIX OCiD;

- 3abopona abo 0608 'A30K BUMHATI NeBHi NIl
- 3afopona iHWwHmM ocobaM uposamiTe miatexki ado nepenapaTh matiHo

RIANOBIAAMEBI 111 BUKORYRATH 1ROAO HHOTO it 30608’ s3a1iHs:

- 3YNUHEHHA NPOAARY OUKHCAIOND Malili, SK1110 TOAAR0 1308 PO 11PaBo

BNACHOCTI Ha LE MaiNo ab0 BHINONCHIA (1010 3 ONKCY:

- SYIMIHEHHA CTATKEMHSA 12 HIACTABI BHKONARIOI0 JOKYMEHTa, HKKI ocKap-

AYETHCA OOPXMHUKOM Y CYNOBOMY HOPAIIKY.

J1aHIHA nepenixk He € BHMSPIIHIM Ta IONYCKAC 1 aCTOCYBAHNHA CYIAOM IHIDHX
cnocodis 3abe3neuerttn ooy, Sk i vty kosiekeom, Npoektom 1INK Vipai-
HU AONYCKAETHCA OANOUACHC 3ACTOCYBANHI KINLKOX cNocoliB 3abe3neuctHa
N1030BY. HPOTE BOHH HOBHIING OFTH CUIBPOIMIPDINMHU IO SARBICHUX 1103HBAYEM
aumor. OaHaK MUTAHHA OUITKYS TAKOT CHIBPUIMIPHOCTI BUMOT | chiocobis 3a-
feineucna nozoBy norTpelyc Giasin WTKOT penaMenTali’ 3 ofoB a3KoBUM
BH3HAUCHHAM HEOOXiaAHWX AN HBOT0 KpHTEPITB. Qcobnusi TpyRHOULt, Ha Hawy
AYMKY, MOXYTh BUHUKATH B [POIECT BUIHAUCHHA CHIBPOIMipHOCTI cnocoly
3abesnieueHns NO30BY B pasi NOAAHKA BLENOBIANOT 34811 10 {I0UATKY UNBUILHOMO
IPOBRIDKEHHA, AMKE HA HAC NOCTAHOBACHUA YXBAAN cyay Oyne HERinomo uiny
RO308Y Ta CYTL NOZOBHUX BUMOL 1O DyayTh 3asgineni B noaansomy. Jins takoro
sunanky flpoektom LLFIK Ykpainu nepeabaueno npaso cyily BUMarari sii
no3xsatta 3ade3neunuTy HOro BHMOIY 3aCTaBOIO, HKN NI AKIAE DHECCHHIO Ha A¢no-
3UTHHI paxyHoOK CyAy Ta NpuiIdaucHa a8 3anobiranHa 3HOmKHBAHHAM
3a0e3neueHHAM nolosy, QAllak, 3HOBY-TAKH, B Pa3i NOAAHNN 3384 PO 3a0e3ne-
YEHHA NO30BY A0 (0AAHHA NU30OBHOT 3AABH BHHHXATUMYThE TPYAHOWLI Y BH3HA-
YCHH] PO3MipY 3aCTaBH, aMXe 3riAHO 3 1.6 ¢T.153 Ipoexty LIMK Ykpainn, poamip
3aCTaBu He NOBMHEH GyTH GinbWwIKMM Bia PO3IMIPY LiHK MO30BY.
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AKTYankLHI npolAeMi BA0CKOHANEHHS YHHHOIO 3aKOHOAABCTBE YKpalHH

Y c1.155 Npoexkry UK Vkpainu nepeabaueno MOXKIMBICTE 3aMiny
oaHoro cnocody 3abesneueHus No3oBy iHWHWM abo HOTo CkacyBaHHA. 3aming
cnocoly 3abe3neuenHd NO30BY MOXKIHB2 338 3aRBOIO OAHIET 31 CTOPIH 3 ypaxy-
BaHHAM MOACHEHb APYTOi CTOPOHH, OAHave Ha 3aMiHy cnecofy 3abesneuchus
MO30BY 3a 3aABOK) BIXNOBigaua, 3a BUHATKOM BHAAKIB 3a0e3neyeHHs o030y
NIPOo CTATHEHHN MPOIOBOT CyMH, HeobXiaHa 3rona noinsayqa.

V Npoekti LMK VkpaiHU NOMYHO PO3UIHPEHO rEPEnik no3osis, Ha 3abes-
NevYeHHN AXUX NONYCKAETLCA HAKageHHA apetITy Ha TaKkoX Ppo3LUHPEeHnil nepenik
BuIiB doxonis rpomMans . Nonoxenna yunHHoro LITIK Ykpainu npo MoXUiBeicts
3afe3neyeHHs N020By NPO BiAWKOAYBAHHA 3GUTKIB, 3aN0AIAHWX PO3KpARAHHIM
NEPKABHOND YH TPOMAACHKOIO Mali Ha WISTAXOM HaKTARCHHA APELITY HA TaK 3BaHe
“MaiiHO OCTaHHLOT YeprH”, € MOPaitHO Ta IOPUANYHO 3acTapinuM, azKe 3 rnpore-
JIOLWIEHHAM KOHCTHTYLIRHOrO NPUHUWAY PIBHOCTI Nepea 3axoHOM ycix cy6'ekTis
npasa BNACHOCTI, BOHO BTPATHIJIO CBOXO aKTyallbHICTb Ta HaBIThL Habyno sxocTeH
PinocoPCbko-NPaBOBOT KATErOPIT HEMPABOBOrO 3aKOHY.

BiaMinHUM y LbOMY acnekTi € nonoxkeHHs, mo Mictuteca B MNpoexTi LK
VYKkpaiHu Ta CTOCYETHCS NO30BIB NPO BiAWKOAYSAHHSA 30MTKIB, 3aBAAHKUX 3104 K-
HOM SIK [IPOTUITPABHOIO AIE10 UM GE3ABIALHICTIO, KA MOXXE CTOCYBAaTHCH He
KOHKPETHOI, a, Baacke, Oynb-ax0i (popmMm BAACHOCTL.

Ha siaminy Big yunnoro LTIK Ykpainm, B INpoeikri LIITK Vipaiun nu-
TAHHA NPABOBOrO PErylloBaHHA 3aMiHy crmocoby 3abesneueHHs no3osy Ta
NUTaHHA cKacyBaHHs 3abe3neveHHs o308y 06’eaHaHo B 0aHy crarTrio. CTocoBHO
pernaMmeHTauii 3aminK cnocody 3abe3neueHHs M0308Y, CNill BIAMITUTH NERKY
BHYTPilHIO cynepeunusicTh N. b cT.155 Ipoekty LIINK Yxkpaiuu. Tax, 3 oanoro
Boky, Aif cyay wono samidn cnocody 3abesneuenns nozosy oOyMoBaEHT ABOMA
HUHHUKAMU:

- 339BOKO OAHIET i3 CTOPIH;
- NOACHEHHAMM APYIOT CTOPOHH.
ToG70 iHTepecH nosusaqa i BiANOBiAa%a 3a6€3NEHEHO OAHAKOBOK MIpOoIO.
Y 1oi#i %e wac y naanomy nyHKTi €T. 1 55 INpoekry LITTK Ykpainu MicTuTees RorisHo
cynepeusiuse MONEpPeAHbOMY NOAONEHHS, 3rilHO 3 AKMUM Ha 3aMiry cnocoby
3a0e3neyeHHA No30BY 3a 3asBOIO BiANOBIAaYa HeoOxigwa 3roaa noluveaua (3a
BUHATKOM BMMANKY 3a0e311evelHA NO30BY NPO CTAHEHHA FPOLIOSOT CYMH, KOAH
NO3KBaY Mae paBo 3aMicTb 0Oparoro cnocoby 3abeineydenHs MO30BY 3 AO3IBOIY
Cyay BHECTH Ha NENO3UTHUHA paxyHOK CYMY, 3a3HaueHyY ¥ Mo30BHifl 3as8i; monpas-
Aa, Hi B uprHomy LTTK Ykpaiuu, vi B INpoexri LITIK Vkpainu He BUZHAUEHO, Ha
4uii came NCNO3UTHNHA paxyHOK, NO3MBaYa YK Cyny, HECOXIiAHO BHECTH WO CYyMY, —

JANMNAECTHCS NPHUNYCKATH, WO HA PAXYHOK CYNY, GI0KE UE CNPABEAIMBO 3aXMCTHTh
tHTEpecH Bianosinaya B pasi BiAMOBY B 3a10BONEHHI NO30BY).
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Mpu 3nificHeHRI NOPIBHAHHA NPaseBOT pernaMeHTaull iIHCTHTYTY 3abeane-
yerns no3osy uMHHUM LMK Ykpainu Ta [poekroM BHABASIOTLCA WINKOM NPH-
POAHI ANA 38KOHY, NPHAHATONO Yy 1963 poii, Xou | pecTarpoBaHOND YUCASCHHHUMH
3MiHAMH A ROTMOBHEHHAMH, apxai3MH. Anxke nataHa piy He Moke OyTu
HIUTICHILLOIO HOBOT, 38 YMOBH, 3BICHO X, AKICHOCTI HOBOI. Te, HaCKiNbLXM AKICHOIO
¢ po3pobka [Tpoexty LTK Ykpaivn, NOBHOKO MIPOIO NPOAEMOHCTPYBATY 3MOE
JMWeE NpaKkTHKa Woro sacTocyeaHua, [Ipore Gescnipaum € te, wo MNMpoexT Gink-
W00 MipPOIO BIANOBIAAE AYXY CYYACHOCTI.

Y crarTi He Buuepnano Beix acnexTie uict GararorpaHuo’ npoGnemu, i
119 YAOCKOHANEHHH NPABOBOrQ PerynioBaHHA IHCTUTYTY 3abe3neteHHs NO30By
€ HeoOXinHUMU nopanbwi HaykoBi po3pobkM nuTtanb 3aMivn cnocoby 3abes-
feve HHs NO30RY, BiAWKOAYBAHHA BiANOBIAAUER] 30HTKIB, 3a8AaHNX 3abe3neyen-
HAM NO30BY Ta IHWHX BAXNIUBHX THTAHL HOPMAETHBHOT pernaMeldTaLii npoueaypm
3a0e3nedeHHn NoloBy.

1. I'paxkuanckoe npocceeyanuioe npaae Yrpasickoh CCP / M A LIIedas. EE {puxuanan,
JLK Pap3uesckas 1 ap. — K.: Beaw k., 1989, — 320 ¢,

2. Jlodposonveksis A A Heanosa C. A OQcnortibie npadinesst Heksol (popist 3a1nrs) npasa. —
M : M3n-80 Mockoncekoro yui-ra. 1979, - 160 ¢,

3. Thvikap €.10 Hposwuxents ¢ cyal nepaoi sucranigy. Hoswsue nposajiachngs. — 1 1opna.
daxynbTeT HaBiscubxore aepik. yu-ry iM. | dpauka, 1V98. - S| ¢,
4. Cogetcxuil mpakianckitl npotece. — JE: Uinene Jlemmn paackore yH-1a, 1984 — 424 ¢.

Turchyn-Kukarina 1.V,
THE INSTITUTION OF ENSURING OF THE LAWSUIY IN THE PROIECT OF THE CiVIL
PROCEDURAL CODI
In the anicle it s made the comparative analyses ol the procedure ol ensuring of the
laswsuid, which is regubated by the vadid Civil Procedural Code and the Praject otthe Civil Procedural
Codc Ne 3455 of 29.04.03. Some diflerences in the methodical approaches are revealed. The
dehnition of the notion of ensuring of the lawsuit is made and some proposals are ollered.

1.H2.Cenioma
NPABOBE PEIYJIIOBAHHSA MEAUKO-BIONOMNYHOIO
EKCNEPUMEHTY B YKPAIH)

TpaBori ApoSaemMu, AKi BUHMKAIOTL NPH NPOBEACHHI MeAUKD-BioNOriMHKX
EXCNEPUMEHTIB, HOB A3aH1 3 THM, WO 3AiHCHEHHA EKCHEPHMENTY De3nocepentbo
TOPKACTLCS MpaBa HA WHUTTA.

IbkepenbHoro Ga3010 s AaHOT PoGOTH CTANK NpaLLi BUEHUX, U0 3aRMaloTh-
ca npofneMamMu NPABOBOTO PETYIIOBAHHA MEINHUHOIO €KCNEPUMENTY, LIAXM
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AxTyansi NpoGNeMI BAOCKOIIANEHHA YHHHOTO 3aKOHORARCTRE YXpaTHY

YAOCKOHANCHHA 3aKOHoAaB! ol 6834 3 UbONO HHUT2HHS, a TAKOXK AOTPHMany,
S8UMOF NIDH NPOBEAEHHT EKCNEPUMENTIB. LIi NUTAHKHA € MpeaMeToM RochimKeny,
H.Apaauwesoi, S.[parodus, M.Ksavanse, [N.Manex, M.Maneiua, I'l.Xonney.
nepa, Ji.lluranenxa ra iHWINX, 3K DPOMROHYIOTE BNACHE BH3HAYEHHS MOHATY
MENUKO-GIONOriYHOrO EeKCREPUMEHTY, CTAHAAPTIB Ta NPUHLUMIB AOro npoge.
AEHHA, kNacuiKyIOTs MEAHUYHI €KCNEPUMEHTH, aHaNI3YIOTL NpaBoBe 3abelne.
YEHHA MEAHKO-GIONOriYHOro EKCAEPUMEHTY HA MIKHAPOAHO-NPABOBOMY Pibh;
MeToio CTaTTi € aHaniz MDXHAPOAHHX CTAHAAPTIB Y cpepi OXOPOHH 3a0.
POB’A, @ CAMe THX, LLIO CTOCYIOTHCA MEAHKO-010MOrIUHOFO EKCNEPHMEHTY, BUIE-
AEHHA NPOranuH y HAULIOHANGLHOMY 3aKOHOAABCTBI WOAC UiET npobnemu 1
WISXIE YOOCKOHANEHHA HANIOHANLHOND 3aKOHQAABCTBA CTOCOBHO MEAHYHON
EKCTIEPUMEHTY 3 YpPaxyBaHHAM MiKHapORHUX BHMOT.

KoHcTuTyuin YKpaili nporoioutye npaso Ha nosary 2o JIoacsKol ria.
HocTi (4.1 ¢1.28) 1a 3ab0pony riaaasatH ocoBy 6e3 i 3roan MeAHYHAM, HAYKOBHN
yH IHWHM aocninam (4.3 cT.28). 3 KOHCTHTYLIMHOT HOPMU BHMAUBAKOTL Taxi
BHMOMH 20 MEAUKC-BIOROrIUHUX eXCMePUMENHTIB:

1) 06poRINEHICTL 3roAW MORMIHK HAa APOBEACIIHS CTOCOBHO HET MeanKo-
O10N0MYHOTO EKCNEPUMEHTY,

2) TakMii CKCNEPUMEHT ¥ KO,IHOMY BUNAAKY HE DNOBHHEH MATH Xa
pakTepy KaTyBaHL 4M 6y TH NOB’ A3aHKUM i3 KOPCTOKHUM, HETOACHLKHM a0 TAKHM.
IO NPHHHKYE FAHICTD 0COBH, NOBOUKEHHSM.

Bapto 3aysawnuTi. 110 Koncruryitin YkpaiHy B naHOMY BHDAAKY
LINKOM BianoBiaac ¢1.7 MiKHApoaNoOro NakTy Npo rpoMaasHcLKi i NOAITHH
npasa. y skt nepeabatueno, uro xoaly ocoby He moxe Oy 0e3 1f BinkHOoT 1o
MAAAHO MCAHUHIIM ‘IM HAYKOBHMM NOCIAaM.

Bianopiano go ¢1.45 OcHOA 3akoHoAABCTEa YKpaity Npo OXOpony e
pPOR’S 3aCTOCYBAMIA MEAUKO-OI0NOTtUHHX EKCNEPHMEHTIB HA JORAX AONYC:
KacThCs 3a AOTPHMAHHA TaknuX BUMOT: | ) CyCniibHo xOopHcI1a meTa; 2) Hayxosa
OOFpYHTOBAHICT L, 3) NEPERATN MOXJIIHBOTO YCMIXY HAA PH3IMKOM CHPHYHRHENHS
TAXKKAX HACNiAKiB Ans 300poB’ s abo KHUTT; 4) FIACHICTL 3aC10CYBAHHA €KCNe:
PUMEHTY: S) noBHa iH(popmoBanictn; 6) noGposinbHa 3roga ocobM, RKa nipaarat
CKCHEPIMENTY, ULOAO BUMOT TX 3aCTOCYBAHHA, 7) 30epeme A nikapchkol
TacMumMui y Heobxignux sunankax: 8) zaGoponseTben nporeaeHHs CKCNEpH:
MEHTIB LOAO 1EBIMX KaTeropil ocib: a) xsopux, 6) yB S3HEHHX; B) Bilichbko-
BONONOHEHHX] I') TCPANEHTUYHONO EKCTICPHMCHTY KA JUOANX, 3AXBOPHOBAHHS AR
He Ma€ Be3N0CepPeaAnbOro 3B A3KY 3 METOIO Aocniny.

3akoHouascrse Ykpaihu, iokpema 3akoHoM Vkpainn “lTpo nikapcski
3acobu’” Bin 4 kpiTHA 1 996 poky, lHCTPYKUI€IO NPO NpoReAeHHSA KITEHIMHHX BHAPO:
OyBaHb AiKapcbKHX 3ac001B TA EKCNCPTU3H MaTePiaNiB KNIRIYHHX BUNPpoOYBaHb,
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Cenroma 1.7, TpaeoBe perynianaHia MEAKKO-GlonoriMHoNe ekcriepumMenTy 8 Yxpaini

o 3areepmkena HakazoM MO3 Ykpainu sia 1 nucronana 2000 poky, Tunosum
[oNoKEHHSM NPO KOMICitO 3 NHTAHb €TUKH, WO 3aTBepAXKeHa HakazoM MO3
Ykpainn Big 1 nucronana 2000 poky, 3akpinmoe OCHOBHI BAMOTH A0 NPOBEASHHS
KAiHiusux BUNpoOyBaHb nixapcbkoro 3acofy, Aki MOXYTb NPOBOANWTUCE HA
Mauni€HTax, BCTAHOB/HOE OCHOBHI BUMOTH 0 OUIHKW €TUUHUX T MOpPaNbHO-
NPaBOBMX 8CTIEKTIB MATepiasnis KNHIYHWX BUNpobyBaub nikapcskux 3acobis,
#Ki MOXYTb NPOBOANTUCH HA NALIEHTAX.

Jo MBXHApONKO-NIPABOBNX AKTI8, U0 BPEryibOBYIOTHL NUTAHHA NpoBe-
AeHHA OIOMEANYHKX SKCNEPHMEHTIB, RIAHOCHTBCA Hacamnepen HiopHbepsbknit
koneKc Bif 20 cepnua 1947 poky, B AKoMy cpopMynbosano |} npuHumMnis-ymos
NPOBENEHHA MEANHHOIY eKCnePHMEHTY 11a atoaHHi. HaliBaxauBithvMH nono-
KEHHAMH ULONO KOHNEKCY € Ti, 110 CTOCYIOTHCH NUTaHk idopmosaHot nobpo-
BIALHOI 350N AOC/ILKYBAHOITO Ha NPOBEACHHA MEIAMUHOrO €KCREPHMENTY, a
TakoX NpobneM MiHiMizauil MONJTHBOI'O PHUIHKY YCKNaaHEeHh i NOCTABAEHHA
MUTTA AOCNIKYBAHOTO 8 Hebesneky. HopHGepsbkui koneke 6ys npuiHaTui y
nepion HiopHudep3bkoro npoliecy. cpopmynnosannil Hiopubepibkum BoeHHNM
TpubynanoM y supoky 23 HAUMCTCHhKHM IOUHHLAM, KOTPi 00BHHYBAYYBANHCH
y 30IACHEHHI HEAONMYCTHM UX AOCRIAIR na toasx. Y npeamOyni uboro npasoBoro
AOKYMEHTa CKa3aHo! “BaxkicTb NOka3anb CBIAKIB, IO AEXaTh Nepesn Mamu,
3aCTasAAc poOMTH BUCHOBOK, 1O ASAKI ANAM MCAN'THHMX €KCMEPHMEHTIB HA Nto-
RUHI Y UTOMY BIANOBIAAIOTH ETHHIUM HOPMAM MEANYHOT BPOdeCii AMLE ¥ TOMY
BANANKY, AKWLO IX TPOBEACHHR OOMEIKEHO " BIATOBIAANLHHM K YITKO BUIHAYCHHMH
mexamu” [, ¢.56}. LLle onHHM BaXCAHBUM MIDKHAPOAHHM QOKYMEHTOM Y UiH
cepi € Xenscincbka aeknapauin 1964 poxy (i isoai tasvsaioTs XenbCiHChKO-
ToKiHCBLKOW0, OCKILKM AONOBHEWHS A0 Hel Gynun npulinari y Tokio), wo €
6a30BUM NPaBOBHM aKTOM, AKHI BU3HAUAE KPUTEPIT NPABOMIPHOCTI APOBEASHHS
MEOMMHHUX EKCIIEPUMENHTIB. ABTOPH NIeKNaPaUil HiTKO PO3MEXYBanH KAIHIUHI i
HEKSIHIYHI AOCAIAKEHHS 32 YUACTIO ¥ HHX JIHOAWHH, Y JAHOMY AOKYMEHTI € TPH
pO3AIAK, 3 HKUX NEeplUKit BUIHAYAEC 043081 NPUHLMIIM, WO aKTYAABHI AN8 YCix
BApiaHTIB MEAHYHUX AochimkeHs. Jpyrnit posain nepeadayuac MeanyHi ekcne-
PUMEHTH, AKI NOEAHYIOTHCS 2 DPOGECithIo AOROMONGHO (KAIHIUHI AOCHIIKEHH)
i PO3NIA TPETil BU3HaMaE HEKNiHIYI GIOMEANUHT JOCTIMKEHNIS 3 NPHTATHEHHAM
MOACLKHX 00’ €KTIB,

KoHBenuin npo 3axucT npas i riAHOCTI MOAKHH Y 3B’A3KY 3 BHKOpUC-
TAHHAM AOCATHEHL BioAOriT | MeAHUMHK (KOHBEHLIS NPo Npasa NMOAHHY i
Siomeauuuny) (2, c.11-16], ¢ naibinew AiHOBUM HA CbLOrOAHP MBKHAPOAHO-
NPaBOBHM AKTOM i1 NpoGieM MeAHIHHX A0CHIKEHD 3a Y UACTIO moyeH. 3aranbHi
nonoxkeHHs KouseHuil npo npasa nI0AHHY | SioMeRHUMHY (MacTHHE 1) BU3HA-
4alTh, WO Y cdepi BUKOpUCTaHHA NOCATHEHL CyyacHoT Bionoril | MeauLHN
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AXTYansHi NpoSACMH BAOCKOHANCHHA YHHHOFD 32KOHORABCTRA YKPaiHH

DepKABH 30608’ A3YIOTLCA 3aXHLLATH TMAHICTS Ta IHAHBIAYAJALHY WinicHicy,
KOXHOT NONNHM, T 0CHOBHI npasa i cBoboan. Takox nepeabayueHo, WO iHTepecy
i 6aarec oKpeMoi AIAUHK MPEeRaNIoTs Hal IHTEPECEMH CYCIinLCTBA i Hayky,
KoHBeHLUIR BIEpUIe BBOAHTL ¥ NPABOBY PeriiaMeHTaUiO NOHATTS npodecitinyy
CTaHAapTiB, O € 3HAYHUM KPOKOM yrepea y pernaMeHTauil 3aiHcHeHHs nocaj.
IKEHb 328 YMACTIO XHBHX Noacit ak 06’eKkTis unx aocnimxens. Pospobnenss
npoeciiHUX BUMOT i cTanaapTie 3afesncunTb 6e3neky NOCAInKYBaHHX i nep-
HHUX vapanTii AOTPpHMaHRKA NMPaB Ta 3aKOHHUX iHTEpeciB NiA Yac NPOREACHHy
EKCNEPHMEHTIB.

3aKOHOAABYOID BUIHAUEHHS NOHATTA “"MefIvd HHil eKCTIEPHMEHT” B YKpPaik-
CbKifi HOpMaTHBHIM Ga3i Hemae. Y HayKOBIM JiTepaTypi 3ycTpidacMo pi3Hi BH3Ha-
yeHHsn. H.Apaawesa B8paxac, U0 MEAHUHHH CKCREPHMEHT — L€ BTPYHaHHA &
ocobHCTi NpaBa SOANHU, BIO IAIHAICHIOETLCA ¥ 3B’ A3KY 3 AOCHIIKEHHAMMU Y cihe-
Pt MEAULMHY, AKE HE 3aCTOCOBYRANOCH PaMiule Ha NpakTULLi i He odopMnene s
YCTAHOBJIEHOMY 3aKOHOM 1OPAIKY, WO AONYCKAE AiABMILECHHH PHIHK AN CTOPiH:
yUacHHUKIB, nepeadbavuac 10OPORIMLHY H YCBIZIOMAENY 31Oy ROCNINKYBAHOTO Ha
IIPOBEICHHA EKCMEPUMENTY Ta MAE Collanble 3HateHHs ANS CyCminbcTea i
PO3BUTKY MeanuHoil Haykh i npaxktukiu [3, c.105]. 3a Bu3nauennsm JI.Linranenka,
MEAHYHHIA EKCHEPHMENT - I, AK NPABUAO, ACCHIAHMULKA TIANBHICTL, SKa WE
HE RMIHAHA BIANOBIAHOK 3ArANLHONPHIHATOMY MEAHUHOMY METOAY, He 0bo-
B A3KOBO NIOBHHHA NepecniAyBaTH Oesnocepenni NiKyBaibHo-NPodiNakTHUHI Yl
AI_THOCTHUYHI AL, ane BOHA ANCKBATHA CYHACHIM A0CATrHEHHAM MEAHYHOT HayKH
1 Hepe 1x N0 YBaFH, 3BHUAHHO METOIO AKOT € PO3WHPEHHA HANBHHX METOAIE
NIKYBaHHS 33 paxyHOK HOBHX [4. ¢.20].

Haykosi Rkepena, U0 BHCBITAICIOTE NMPOOICMU MEAHYHHX EKCTIEPH-
MEHTIB, HEPIAKO BM3HAUAIOTH TX BUAK. Tak, M. Manein suainde 18a puau Kiainiv-
Hitx CKCI’IQPI’IMCHTiB: uepumﬁ Mac 33 METY AK HalaHHs AHIOMOr XBOpOM)’. Tk
F arnpobatlito HOBUX HAYKOBHX METO/IB NIKYBaHHA; APYI'HiT Mae BUKMNIOUHO HAYKOBY
MeTy. BinnoBiaAKO, nepLii BHA €KCASPHMEHTY NPOBOAHTHLTS 3 XBOPHM Natic K-
TOM B IHTEPECAX MORUHM | JIOACTBA, a APYINit — Ha 3R0POBHUX JUOHAX B IHTEPECaX
HaykH | MalibyTHIx xBOp#UX [3. ¢.39]. MeaurHI eKCREPHMEHTH TAakOXK Y MEUHKO-
nPpasoBii niteparypi rnofinsoTL Ha Taki rpynM:

- HaYKOBi EKCNEPUMCHTIH HA XBOPHX | 3/I0POBMX STIOMNX, LLO CTBOPIOIOTH
PH3NK ANS KNTTA | 3A0POB'A (HANPUKNaR, AOCNIAW CaMO3APAKESHHY JliKapis
inekuiinumMp XBopobamMu; Aociiian 3apaxeittHa iHdexuiiHumu xsopobaml
ROOPOBONBLIB; 20CAIAN HA OC3HAAIHHO XBOPUX TOLLO);

- Haykosi BunpoBysanns HOBHMX iMyHoGionoriunux 3acobin (BaKuLHH.
CHPOBATOK TOMIO) 3 METOIO BUABNEHHS X IMYHOIrEHHOCTI i peakToreHHoCTI AM

JIONHHH;
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Cenionta 1.1 Tipapone peryaioBAHHA MEAHKO-0i0A0114HOMD EXCNEPHMEHTY B YKpaTHi

- HayKoBi BUNIpOOYyBaHHs HOBUX JHIKYBANbHHX NPeNnaparis A1s BUSBIEHHA
X eheKTHBHOCTI i MOXIKROT noGiuNoT ail;

- HOBATOPCHLKI, TOOTO HANEXHHUM UKHOM e He BUNPOGYBaHI MeToAN
AIArHOCTHKH, aKTHBHOT Tepanii, XipypriyHuX 8TpyyaHb, WO 32CTOCOBYIOTHCA Y
nNpakTHYHIA poboTi nikapsa 3 METO NMPHCKOPUTH, YTOMHUTH NIATHOI 4YM
ACCATHYTH HaffinLWoro ycnixy y NikyBaHHi XBOporo;

- AOCNIAKEHHA 3 BUKOPHCTAHHAM PiTHUX METOAMK, AKi HE (PUIHaueHI
naHoMy XsopoMy {TOOTo “KOMTPORLHI rPyau™) 1 KOTPi NPOBONATLCA AUWE 3
METOIO BCTAHOBIEHHS HOBNX Hayxosux PaxTis [6, ¢.58].

THKOAKU APONOHYIOTH KNACHPIKYBATH EKCNEPHMEHTH, IO NPOBONAATLCA
Ha NIIOAMHE, TAKMM SUHOM: AOCHIMKEHHS (MIANbHICTH, LIO HE OPIEHTOBAHA Ha
Gnaro nauienra), mpakTHka (To6TO Tepanis y By3LKoMy po3yMiiHi) i Heanpobosa-
HA NpaKTHKa (Xo4 1T MeTOlo € G1ar0 NAUIEHTa, Y TAKOMY AOCNIIKEHHI A0NYCKAETLCA
BHKOPHCTAHHA HOBMX MHAXOMIB, METOLIB, JiKAPCLKUX 138c0oBiB, edeKkTUBHICTL
KOTPHX i€ HE BCTAHORNEHA 3 AOCTATHLOK BH3HaueHicTio) [7, ¢.68-69].

Bumory npasoMipHOCTI 3aCTOCYBAHHA MEAHIHUX EKCTIEPUMEHTIB 3aK0-
HOAaBH4O 3akpinneHi B OCHOBAX 3AKOHONABCTEA YKPaiHu NPo OXOPOHY 3A0POR’1.
JAs npuxnagy, HaBEACMO YMOBH NPOBEACHNA €KCNCPHMEHTIB, LIl0 BU3HAYCHI
afbo 3apy6hkHHM 3aKkOoHOAABCTBOM, ab0 y HaykoBid nireparypi. 3okpema,
N.Manek BMAINAE Taki NPHHUKNIN EKCREPUMEHTY!

1. 3a ponoMoroio 00 €KX TUBHOTO aHaNI3y CHPoOYRATH BH3IHAYUTH K BHE-
COK Y HayKy HOBOrO METOMY, TaK i CYyniub Hebeanekn, axiii Gyne nianaso xsoporo.

2. Ana npoBeaeHHsa EKCNEPHMENTY HOBUHHO OyTH BHOPAHO MO MONAHBOCTI
HaABINbIW NIAXOAALMEA Hac (HE MOMXHA FIOYATH 1T ITAATO PAHO, Hi HAATO NI3HO).

3. YBeCh €KCHEPHUMEHT CJIiA MNAHYBATH 3 MAKCMMANBHOIO PETEALHICTIO.

4. Y KOHTPONLHIA rpyni XBOpUX BapTO 3acTOCOBYBaTH TaKi AiKyBanbHi
METOIH, KOTPi ¥ AaHHI MOMENT BBAXAKOTLCH HANKPAUIIMH 3 YCIX ICHYHOUHX.

5. HeofixiaHo HerafiHo NPUNHHHTH EKCNEPHMEHT, KO BHABHTLCH, IO
HOBW CNOCID NiKyBaHHA LWKOAHTL XBOPOMY.

6. [lpM NOABIHHOMY KOMTPOALOBAHOMY AOCAIMKEHMHI BCAINY BAPTO BXE
NpH Horo NnauysaHHi BpaxoByBaTH BAPIAHT, KOAH NPHIANETLCA PAHILE BCTAROB-
feHoro uacy “sinkpuruniioro [8, c.84-85].

V uectkil i cnosaupkif npanoBifl AOKTPUHI BHAUIRIOTHCS TAK] YMOBH,
AKI HeoOXiaHI Ats fposeaetHs AOCAIAIB HA THOANHI:

1. 3aransHi nepeyMoOBM NPOREACHHA NOCHiAY HA MOAWHI: CYCNinsHO-
MeaH1HA HeoGXiAHICTL HOCinY, APOIPamMa JoCAiRKEHH, OOMEXEHHA A0CN IAIB,
L0 NPOBOAATLCA HA BATITHUX XKIHKaX, 3aPOAKax TOWO.

2. ludopmanifine o3HaomMnenHs rpomMagAaHnba i Horo ksanidikoBaHa
3rORa: a) MPH NPOBEACHHI HAYKOBHX A0CHiAIR; 6) Npy KNIHIMHOMY €KCIIEPHMENTI.
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AxTyansHi npoGnemn BAOCKOHATICHHA YHHHOMO I8KOHORABCTBA YKDPalHU

3. KepiBHUUTBO EKCNEPUMEHTOM: YTBEPAKEHHS NOCHIIDKEHHA, peantilallix
YTBEPIKEHOT NPOTPAMH, CROCTEPEIKCHHA I8 AOCNiAaMU, OUiHKa pe3yatLTaria.

4. BianosinansHicTs 34 peayasrat {9, c.34).
TakuM YHHOM, i3 BULIEHABEAEHOrO MOXKEMO 3POoOHTH NEBHT Y3araibHeHHs

WIOA0 MEAWYHOND EKCNEPHUMEHTY:
- ppaxoByiouy BuMory n.l u.{ c1.92 Koncruryuii Ykpaium (“npaea j

cB0O6OAY MOAWHH TA FPOMAAAIHHA, rapaHTii IIMX NpaB | CBOGOR BM3HAYAOThCS
BUKITIOUHO 3aKOHaM# YKpaTHH'"), yMoBH NPoBeaeHHA MEANYHOTO EKCNEPUMEHTY
NOBUHHI BCTAHOBHIOBATHCH 3AKOHOM BIiANOBIAHO A0 MiXKHAPOAHO-IIPABOBHX
CTAHAAPTIB Y cthepi OXOPOHH 3A0POB’'A., @ TAKOX i3 ypaxyBsaHHAM BUMOT BioeThy-
HUX HOPM Ta Haykosux pospobox y uilt cepi;

- JOTPUMAHHSA MPHHUMAY 3AKOHHOCTI ¥ MeANYHIE AiISNLHOCT, ¥ ToMy
YUCNI, HOB’A3aHIM i3 3aCTOCYBAHNHAM MEAMUHOTO EKCIIEPUMENTY. € HeoOXiAHoW
YMOBOIO, LUO rapaHTye HaAWBHILI couwiaNbHl IHHOCTI YKPaiHCBLKOT AePXaBH -
MOAMHY, 1T WHTTFA | 3A0pOB°S, UECTh i NAHICTbh, HedoTopKaHICcTE | Oe3nexy,
3BHuaiino, BCi npobaeMu, AKi BUHUKRIOTH i3 NPOBEAEHHAM MemiKo-6ionoTiuHor
eKCREePUMEHTY, 3AKOHOAABYO BPEryJIIOBATH HEMOXINBO. K CHYW O 3ayaanye
M.Kpauaaze, npaBoBa persiaMeHTaUis MERHYHHX eKCnePHMEeHTis 11€ O3Hauac,
WO 3aKOH MOAKHEH PErymiOBaTH BCi IUTANIINA NPOBENEHHS GiOMeIHUHHNX NOChi-
IKEHb, BiH. BIACHE, | (1€ MOXE 11LOIO 3podUTH, ane 3aKoHOAABRCIL MAE YiTKO
OKPEeCNHTH MEXi, KOMH | AK HACTO, A0 HKUX Nip i 3 AKHM CTYFIEIIEM PUIHKY
MOXK/IItBE Take ekcnepumMenTysannd [ 10, ¢.82]. MeToo 3akoity € 3axpinneHHs
9iTKO BH3HAYEHHUX MeXN AUIBHOCTT 0CiD. sKi NPOBOAATL eKCTIepHUMeENT (A0Cnin-
HHKIB), ¥ AKHX BOHW HIATHMYTL HA BIACHHA PO3CYA, BUXOARUH 3 HaYKOBHX
OOTPYHTYRAKDb, BUMOr OI0€THKU 12 NPOrpecy Meauu ol HayKH. Alle NpH Takik
OiIANABHOCTI, 3 OAHOFO GOKY, NOBHHHI AIOTPHUMYBATHCE | MNOBAXKIATHC L 11PaBa Ta
¢B000AM AICAKUHK, A 3 THUIOrO, — 3a0e3eUYBATHCL YAOCKOHAJIEHHS MERMUHOT
HayKH | NPAKTHKH Ha ONarQ cycilinbCcTRA ¥ HIOMY | KOMKHOT AIOANHKW 30KPEMa;
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Senyuta LY.
THE LEGAL REGULATION OF THE MEMICAL-BOLOGICAL EXPERIMENT OF UKRAINE
In this anticle author has analyzed the intemational legal standards in the sphere of health
protection concerning the medical experiment, and has shown national Icgal principles on this
issue. Cosresponding summaries and proposats have been made aking into account scientific
opinions and international requisements.

L.B.Capakyn
MPABO HA YACTKY BCTATYTHOMY ®QOHAI TOBAPHCTBA 3
OBMEXEHOIO BIANOBINAJALRHICTIO

{HHBILHO-NIPABOBI ACTIEKTH)

Ha croroanilunifi aeHb BEAYTHLCH "THCNCHHI ANCKYCIT 3 NPHBOAY HORBH Y
chepi UMBINLHUX NPABOBIAHOCHH AKICHO HOBOIO BHAY — KOPNOPATHBHHX BiAHO-
cHH. Ix 0cobnaUBiCTL MNOAATEE Y HEMOXAHBOCTI CAHOZHAYHOIO BIAHECEHHA
KOPNOPATHBHONO NPasa #i 20 3000B’A3aNLHHX, HI A0 peHoBHX npas. OKpiM TOrO,
AOCAHAHHA eneMeHTIB aBCOoMOTHRX | BIAHOCHHX Y NOPNOPATHBHHX IIPABORIA-~
HOCHHAX, @ TAKOXK 38 430K MPaBa Ha YacTKY 3 APHPOAOIO OCTAHHIX 00YMOBNIOIOTH
BRACTHBY M CNeuHgHKy.

ToBapucTBo 3 0OMENXEHOHO BIANOBIAANLHICTIO 38 TEOPICIO KOPNOPaTHE~
HOTO fipaBa BIAHOCATL AC 00 € AHAaHG KAMITANIR". AKUI0 3BEPHYTHCSL A0 YKPAiH-
CbKOFO 3aKOHONARCTAA. TO BiAMOBIAHO A0 C1. 144 LK Ykpainu [1. ¢.58] craryTuuid
kaniTan T30B cxnagacThes 3 8apTocTi BRaadie foro yuacunkis. Y.2 uiet x carri
JAKOHOAABE LS HE NONYCKAE 3BibHEHRA Yuacniika T30B pin 0608’ 3Ky BHECEHHA
BKJIAAY A0 CTATYTHONO KaniTany TOBAPHCTBA. Y TOMY YHCJIT WAAXOM 3apaXyBaHHA
BHMOF 10 ToBapuUcTEa. JIo MoMeHTY aepXaBHol peccTpauil T30B Roro yyacHHKH
NOBUHHI CANATHTH He Menwe HIXK 50% cymu cBoix Bxnanis. Ctarti 52 3akoHy
Ykpainy “Ipo rocnoaapcexi tosapucTsa™ [2] 30608’a3y€ y4acHHKIA NOBHICTIO
8HECTH CBif BKNAA He Ni3Hilve poKy RCHN peecTPaLii TopapucTea. ¥ pasi HEBHKO-
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AKTYyanusi npoGneMut RAOCKOHAMEHHA YHHHOMD I8KOHOASBCTEa YrpalHn

HAHHA uboro 3000B’i3aHKA y Bu3naueHHH CTPOK YYacHHK, SKUWIO iHle
nepeabaveHo yCTaHOBYHMH NOKYMEHTAMH, CNAAUYE 14 Y4ac NPOCTPOUKY (Y,
PivHKX i3 HeaoBHECEHOT CyMu. Yuachuky TI0B, sku# nasHICTIO BHIC CBilt Brngy,
BHIAETLCA CRIAOUTBO ToRapHcTsa. Ha sxanb, 3akoH HC nepeabavae 3Micry
$yHKilil Takoro cRigoursa, NpoTe, BUXOARAYH i3 3aralbHOrC IMICTY Uborg
HOPMAaTHBHO-1TPABOBOTO 4KTA, MOOKHA 3PO0OHTH BUCHOBOK, WO HE CBiACUTyy
BJIACHE € AOKYMEHTOM, akmii 1acsiftye yuacTs ocobU B TOBapHUCTBI Ta HANEXHicr,
YUYACHUKY TOBAPHCTEa 3 0OMEXKEHOIO BiANOBIAANLHICTIO NEBHHX KOPNOPATHBHHK
npas. Take CBIACITBO HE € WIHHUM MANEPOM, OCKINhKH BOHO HE BW3Hauewe
3akonom “Ipo uinui nanepw i poraosy Gipxky” [3], BOHO NocBiAuye MakiHopi
npaga yuacnuxa ToBapMcTBa. ’a3om iz TuM, iHoro nepenaya Oyab-akik 0cobi ue
0OYMORBNIOE BUHKUKHEHHSA Y Takol 0coOH )KOAHKWX Npas toA0 TOBAPHCTBA.

Fosopstiun Npo crmamymitiit (Dond moGapucnicad, e MOXCHA NAYTaTH HOro
3 matinav mosapycmea. Npotunesxre ozHauano 6, Wo cTaTyTHHH HOHA Toba-
pucrtea esnocepesnbo NOB’sizaHuii BAacHe 3 TuM MalHoM, ske Oyno nepeane
TOBAPUCTBY YUYACHHKAMHK, OQIHAK TakWi 38°A30K BiICYTHIH, OCKUILKKW Mg vac
3AIACHEHHA NIANIPHEMHHULKOT NIANLHOCTI NPOXOAHTL NOCTIiMHNG nepepoe3nozin
Ta 3MiHa (PAKTHUHOINO CKhally MaHila ToBapHCTBa, AKi HC 3a4inNatoTs CTATYTHOM
ouay TosapucTa. Maiina, rnepeusarore 3ac HoBHIKaMU TOBapWUCTRY. Ha Gananci
TOBAPHCTRA MOJKE | 1e ByTH. | 8 TOH KC Hac cTaTyTHUHA (poha ToBapucTsa Ovie
chropMoBaMM (HARPHKNAL, aBTOMOOIN G, NepeaaHn i TOBAPHCTBY 3aCHOBHUKOM.
MOXHA Oyab-aKIIM CNOCODOM BIANYKWTH, 2 HAOYTH 30BCIM (HWE MaliHO).

Ao BusHate rHa Crary THOro (hoHay TOBAPHUCTRA MOXHA MLRIATH i3 iHILOY
TOUKH 30PY. Tak OU MOBHTH, Bil NMPOTHUIIEHKHOrO: CTaTyTHHII (POHA ToBapiCTBa
(GOpMYETHCA 3a paxyHOK BkrmaaiB yuacHukin, Bknan yvyacHuka, ouiHesHi g
FPHBHAX, CTAHOBHTL YACTKY TAKOIC YUaCHUKA B CTATyTHOMY (POHAT ToBAPHCTEA.
TOOTO CTaTyTHHI (DOHA € 3ara)IbHOIO BAPTICTIO BKAALIB YIACHUKIB TOBAPHCTRA
b, BiAMOBiLAHO A0 cT.177 LiMBinbioro konekcy YkpatHu — 06’¢ KTOM LHBINbHHYX
npap. CaMe TakK roBOPHTL | €IMHE B HMHHOMY 3aKOHOAABCTBI YKPAaTHK BHIHAUSHHS
CTATYTHOIO (pOILRY, AKe MICTHTLCA B .65 T1oA0XKEeHHs npo opraizauiro Syxrat-
TEPChKOTO 0bniky i 3BITHOCTI B YKpalini, iatBep/keHoro noctanosoro Kabinety
MiuicTpis Ykpaiit 5in 03.04.93p. Nu250, ianosiato ao skoro “crarythuit gona -
CYKYNHICTL BKAAAIB (¥ FPOINOBOMY BHPIKEHHI) YUacHKiB (BIACHHKIB) ¥ Makho
NMPU CTBOPEHN] NINNPHCMCTBA Uns 3a0e3NCUCHH HOMo NiAfbHOCTI B po3Mipax.
BUIHAYEHHX YCTAHOBUUMH AOKYMCUTAMH. 3 TOUKH 30py GyXranTepcbkoro
obniky, “craryruuh dosa” (85 paxyMok nhaHy paxyHKip ByxranTepchkoro
o6nixy) € nacusHUM paxyHKoM i Tomy BinoGpakae mxepeno popmyBaHHA rocio-
napcokux 3aco0is, a He MaitHo, nepenate yyacHHKaMu CTBOPEHOMY NiANPHEMCT-
BY, fike BIiAOOPaXacTLCA HA AKTUBHUX paxymkax fanancy.
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Capaxyn 1.5. Flpaso Ha 4acTKy 6 CTATYTHOMY (POHAT TORAPHCTEA 3 OOMENEHOIO BiANOBIAANEHICTI)

3acHOBHMKH TOBapHCTBA, AKi PopMyIoTh Hor0 cTatyTHri Kanitas, nepe-
20T FPaso BAACHOCTI Ha MakHo (Malnosi npaea) opuanuHil ocobi, ska
CTBOPHOETHLCH, @ B 0OMiH Ha ue HabysaloTs 30608’ A3a/1bHUX (1Pas NO RIAHOWEHHIO
20 Huoro. [locTac nuTanka Npo Te, vusm xee madi no cymi € yacmua @ cmamymnt-
nomy xanimani?

SIku1o npoaHanizyBath 06’eM Npas, AKI HANAE YacTKA B CTATYTHOMY
kanitani T30B y4yacHHKy TOBapHCTBA: NPABO HA OTPHMAHHA MaCTUHM HPUOYTKY;
APABO Ha OJEPXAHHR Y BHNALKY BHXOAY Y4acHHKa 3 topapHctsa abo Horo
BHKNIOHEHHA 3 TOBAPHUCTBR BAPTOCTI YACTKH, NPAB0 Ha YacTHHY MahHa Tosa-
PHCTBA y pa3i HOro AiksiaawLil, AKe 3ANMILHNOCA NICHA POIPAXYHKIB 3 YCIMA Kpenu-
TOPAMH TOBAPHCTRA, TO NMAIIPOWYETHCA BHCHOBOK THPO 1€, IO YACTKR B CTATYT-
HoMy kanitans T30 ¢ cykymwicrio Maiinesnx npar. Came 1TaKky TOUKY 30py
RUKNANAKOTH AeAKi ARTOPIL, BIANOCTUH BACTKY # CTATYTHOMY KaniTani o kareropit
MaitHoBMX npas. TyT caig BiA3HAUNTIL (1O BONOATIHA NACTKOKO B CYATYTHOMY
karmitani T308 i. Ak HACKI 0K, CTATYC YHACHHKA ToBapucTRa ntepesbatiators paa
NPap HEMAUKOBOTO XAPAKTCPY: NPAEO M YUICTL B YIPasJiHlil CpanaMH Tosa-
PUCTBA, MPAaBO WA GAePXRAHNS HUPOPMAIT 1IPO NBVILHICTE YOBAPHCTRA. NPaRo
Ha BHXiA i3 TOBAPHCTIBA. & TAKOXK 0O00B W3KIB! BIOCITH BKJIAAM B MAAHO ToBa-
PUCTBA, HE POITONOWYBATH KOHPIALHUITITY indropMaitio NPo MISTLHICTH TOBA-
puctsa Ta iH. (¢T.§]1 317T) Onnak. spaxonyiour. wo 130B € onHkm 13 BHAIB
KOMEPUIAHKX oprafiisantil. CTEOPEHHX N QIepRatag t posuoainy npHOyTKY,
OCHOBHOIO METOIO Yuaciiika 1308 © onepxanns iipndyrry, a nepepaxoBaHi BHUWE
NPaBoOMOYHOCTI (30KPEMA. CTOCOBHO YUPABNHIIR CAPABAMH TOBAPHCTBA) €
QaKyNnbTaTUBHHMIL | B KIHIICBOMY PEIVALTATE CIPIMOBAHE HA QACPHKANHS TIpH-
OyTKY TOBapHCTROM.

Orxe, MacTRy B cTaTVTHOMY Kanitalli 1T3OB & 06 'cam qucitonnx npus
(ct. 177 UK ¥YKpaiHH) B LLIHOMY CAiA POSIMSAATII AK MAFHORE N1pano.

C.A.Bobkoe [4. ¢.63]. onupalr ek Ha poCiiickke 3ak0iionaBscTBo (3akoH
“ITpo ToBapHCTHA 3 OOMUIKCHOIO BIAIIOBIZANLNIC IO CPROPMUMIOBAR Take BH3HA-
YeHHR YacTKH B T30B: e - “HMYyHICCTBEHHOE NPABO. HMEIOLULE KONMHMECTBEHHO
BLIPAXEHHE B Bi1AE HOMHIIANBHON CTOMMOCTH, i TAKXKE AONBOND COGTHOMIEHHR (B
B IPOUCHTOR FUtH APOGH ) OTHOCHTENLIIO PAIMEP: VCTARIOND KANHT WA viuecrsa
¢ OIPAHUUCHHONI OTBETCTHEIHOCTHIO, KIAACHHE KOTOPLIM 1121eA9eT cyDuexTa
CTaTYCOM YUACTHIIKA 00UIeC rBa ¢ OrpaliYier O 0182 1C IBCHHOCTLIO B KaK CACACTBHE
- KOMIINCKCOM NPAB (KAK 1IMYLUECTBCHIVIY TAK I HEHMYUIECTBEHHOI'O NapaKkTepa)
v 00a3aHHOCTEH N0 OTHULICHNIO K OGMECTBY M APYIHM yuacTHiKkaM . Ha waw
rormnsa, AoTo MOXHA JCTOCYBATH | 210 YKPATHCHKOMO 3AKOHONABRCTBA.

Tpe6a sinzHaunT, WO B POCIACBLKOMY 30KOHORABCTBI, AK | HA NPAKTHUI,
BMKOPHCTOBYETLCA AEKiNbKA BHAIB BAPTOCTI MacTKH. [o-nepwe, ue Hovinarona
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AKryansHi npobnemu BAOCKOHAAEHHS STHHHOIO 38KOHOAaBCTEA YKpaiHuU

eapmicms. BoHa BH3HAYACTLCA WIAXOM MHOXKEHHS 4acTKU (Y BHMIAAL Apoby)
Ha CyMy CTaTyTHOro Kanitany ropapucTsa. [lTo-apyre, ue oilicna aapmicm,
YacTKH, KA BiANOBiNAE YACTUHI BAPTOCTI YMCTHX AKTUBIB TOBAPUCTEA, TIPOAOp.
uifino poamipy uyactku (a63.2 n.2 ct. 14 B3 “0O6 O0OO0”). IlithicHa BapTICTE YacTky
y pstili BUNALGKIB BU3HAYae po3Mip 3000B’A3aHL TOBAPHCTBa (HOro y4acHukis)
nepen YYacHUKOM 1 TpeTiMu ocobaMiu: Yy BUNanaKy BUXONY, BHK/HOYEHHA YHacHMKa
3 TOBAPUCTBA; ¥ BUMAAKY BIAMOBM YHACHMKIB TOBAPUCTBA HAa NEPEeXil YacTky
NPH NPaBROHACTYNHHUUTBI FOPHAUYHUX OCIG, Npu NiKBiRALWIT IOPHANUHOT OCOOH -
y4acHWKa TOBAPHCTBA | NMPU Nepexofdi HacTku No CNagWHHI; NPH 3BEPHEHH
CTAMHEHHA Ha MaiAHO TOBAPUCTBA.

AKUWO HOMIHANBLHA BAPTICTh YACTKU YYACHUKA B CTATYTHOMY Kanitani
TOBAPHCTBA BH3HAYAETLCA PO3IMIPOM CTATYTHOrO KaniTany TOBapUCTRA, 3akpine-
HHM B YCTAHOBYHX AOKYMEHTAX TOBAPHCTBA Y BMIUISAI KOHKPETHOT CyMH, TO
AificHa BAPTICTh YACTKM YHACHU KA € BERHUHHO GiNbll AMHAMIUHOIO | 3aeXNTs
Bit pe3yaLTatis (iHAHCOBO-NOCNOAAPCHLKOT AIRNLHOCT] TOBAPHCTBA.

TpeTil BUA BAPTOCTI YACTKY — UE Q0l08ipHa eapmicihtb, TOOTO BAPTICTD,
BHU3HAYeHa yYaCHMKaM# Yroauv Kynisni-nmponaxy, MiHW i 1.0. Boxa BCcTaHos-
JHOETHCA 38 YIoAOH CTOPIH i 3acCTOCOBYETHCH NPU BMKOHaHHI 30008 'A3aHs
CTOpOHaAMH NO YKNageHIA HUMH yroai.

3aBaAKH BIACYTHOCTI 3aKOHOAABUHUX OOMEXeHb Y cTaTyTHHA (pown T30B
YHACHUKU MOXYTh BHOCHTH K FPOWOBI KOWTH, TaK i IHIWIE MaHHO, ane MaHHOB]

BHECKH NOBYWHHI OyTH ouiHeHI y rpowoBoMy eksiBanedTi. Sik cnpaBeannio
zayBaxkye B.A . l'opnos, “TEOpPEeTUUHO € MOXIHMBOK CUTYALLIR, KOMH CyKyitHa
ouiHka BHeckiB Byae Brwe uHppy, BCTAHOBIEHOT B yCTAHOBUOMY AONORBOPI, XOU
KOPHOWYHOMNO 3HAaYEHHA Ue He Oyae maTh”. 'pPOLIOBRa OLHKA MafiHa, SKe BHOCHTHCH
Y RKOCTI 8KianiB, € AYXE BAXJIMBOKD, afAXKe CTATyYTHHH hoHn sk maiHo Oyae
BUKOPUCTAHKI TOBAPHUCTBOM Y NPOUECH IOro AiAAbLHOCTL, afte Po3Mip CTatyTHON
¢gonay Bu3Hauatrume MIHIMYM MaifiHa y BapTICHOMY BUPAXKEHHI, HEOOXiaHHi
TOBAPHNCTBY AN NPOROBKEHHS tcHYyBaH s, JIMwe nicns Toro, AK cTatyTHKi doHa
NOBHICTIO CHOPMOBAHO, ONNAYEHO | YUACHUKHN BMKOHANM CBOT 3000B’A3aHHA i3
BHECEHHA BKNAAIB, TOBAPUCTBO MAE MPaBO BUKOPUCTOBYBATY i PO3NOPAINKATHCA
nepenaHvm oMy MaiHoOM Ha csifi poscyn, TOGTO CNOXKWUBATH B NPOUEC Aistb-
HOCTI, npoaasaTH, 06MintoBaTyH i T.4. Ipyn 1IboMy DOTPIOHO 3a3HAYNTH, L0 HeMat
3a00pPOoHM LONO PO3NOPAIKEHH MAaHHOM | 10 NOBHOT ONAATH CTATYTHOTO (QOHAY.
Ichye Tinbky 060B 230K MATH 112 YITKO BH3IHAUCHY ATy, PiK i3 MOMeHTY peecT
pauif, loBHICTIO chiaaveHU craryTHuil dona,

NosnTusHum € Tol hakt, Wo Hopma npo gidcmynicnus wacmiu (i
vacmunty) y ctatytHoMy doiiai T30B, saxpinnena y ¢1.53 3akoHy Ykpainu “Tlpo
rocnoaapcesKi ToOBapUCTRa”, 3Halilnag csoe Ginbw actanbHe BiNOGpaKEHHR Y
LlusinsHoMy xoaekci Ykpaidu (cT.147).
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Capaxyw 1.5. Ipane Ha 4acTKy B CTATYTHOMY o1 TORBAPHCTEA I OGMEXEHOIO BIANOBIAANLHICTIO

Y4acHHK TORAPUCTBA 3 OBMEXEHOI0 BIANOBIAANLHICTIO MaE Npago npoaa-
TH 4K IHIIHM YUHOM SIACTYMHTH CBOIO YacTKy (1T wacTHHy) y cTaryTHOMY (Bhomai
ofHOMY 360 KiibKOM YMaCcHHKaM UbLOIO TOBAPHUCTBA.

BiauyxeHHn yiuacHikoM T30B cBoei yacrku (i vacThHn)} Tpetim ocobam
ROMYCKAETHCA, AKLIO iH1IE HEe BCTAHOBICHO CTATYTOM TOBAPHCTBA.

Y4acHUKM TOBapHCTHA KOPHCTYIOTHCA 1ICPeBAXKHUM NMPABOM KyNiBNi 4act-
KM (1 MaCTHHM) yuaciMka Nponopuifido poiMipis CBOTX YacTOK, AKWIO CTATYTOM
TOBAPHCTRE UH AOMOBICHICTIO MM YHACHKKAMM WC BCTaHoenenu iHWwmi no-
PAROK JAIACHEHHS 11b0T0 nipasa. Kymisus 3aiBCHIOCTECH 3a LiHOIO Ta HA (HWHX
yMOBAX, Ha AKNX uacTka (11 wacryna) npononysanacs AN NPOAAKY TPETIM
ocobaM. JAKING YUACHHKH TOBAPHCTRA HE CKOPUCTHOTHCH CBOIM 11€PEBAXKHHM
NPaBoOM [IPOTHIOM MICALLS 3 AHA LIOBIZIOMACHIS PO HAMIP YMACHIHKA NPOJATH
qAacTRY (77 acTHRY) a0o NPOTHIoM [HIHOID CTPOKY, BCTAHORILHOIQ CTATYTOM
TOBAPHCTBA I AOMOBACHICTIO MK HOI'0O yuacHukaMy, vactka (1 HaCTHHA)
YHACIHIKA MOXKe OyTH BLBIYKCHA TPCTiil 0coi.

YacTka ynacHnka 1303 moxe GyTH BIYY KCHR 0 NOBHOT IT CRAaTH mille
y nift vacTini, B Ak 1T yxe ennaueno.

Y paizi upualanis vacrke (i1 4acTHIN) YIACHIIKE CAMHM TOBAPHC TBOM
BOHO 30008 M3AHE PCANTIYBATH 11 INIWUNM YUACHNKIM a0 TpeTiM ocobamM npo-
THTOM CTPOKY T2 B MOPSIKY, BCTAHOBICHOMY CHITY TOM {1 32KOHOM. 00 3MEHIIITII
CBIH cTaryTHNil kamiTan Bianosiano Ao ¢r. 44 1K Yipainn,

Yacrra y craryTHomy Kauivani T3013 nepexouits 1o cnaakoeMus pizmsi-
HOT 0cohn abo npasonacTyIyHKa 10OPUAIYNLT Oro0n - YHacHUKA TOBAPHCTRA,
AKWO CTATYTOM TOBAPHCTRA it nepeadateio, o TakHid nepexil A0NVCKAeThCs
JTHIUC 32 310A010 THILNX VUACHIKIB TOBAPNCTBA.

Po3paxyHKI i3 CHANKOCMISME (NPaBOIKICTYHHIIKIME) YUACHH KA, SIKI HE BC V-
IEAJIN JIO TOBAPHCTBA, 3UIFICHION TECS BIANOBIAHO MO itonoxkelib cvarTi [48 11K,

CeoGona BizuyceHHH YACTKH C JOTIUHIM NPOAOBKEHHAM IPHHIHNY
OOMEXEHHA PUIUKY YUACHIIKD TOBAPHCTRA POIMipPam i Bioro Bkaagy. Ocoba yuac-
HUKD HE 3ABMAM € BAATNBOIO ) KPEAHTOPA TORBIPICTRL, Al MAC CYTTEBE 3HA-
YEHHA AN caMix yuacHHKIB. SIK cayuiHo saznavac C.A. BoOkoB, " eKOHOMiVHOK
¢yTTio T30B ¢ “Raia™ kanirraiy yMacHukie 8 000pOT, (03 HOIHIKOBUN KOUITIB. A
TAKOXK 3MITICHEI 43 onepauiii 3 WM CaMUME yHacitkamis aBo nin Ix kowrponem.
T30B, Ha siaMiny Bia AT, 1e upirsHatne e JA8 akyMy LI Kanirany i 3SAiRCHCHHA
“nepenusy” Horo 3 onHiel ranysi 4 inwy”. Tomy csofoly BIANYKEHNHA HACTKH
HE MOXXHA BiACTOPOHMTH 30RCIM, 8¢ BOHA MOXKE IHIUIHIATH CepAOIHNM O0Me-
MEHHAM. 30kpemMa, 0OMEIKE HIIM € Npano yuacHuka 130B ycTynHTH Ca010 HAC rKy.

INMo-nepwe, yyacHK BAPaBi YCTYNUTH ¢BOIO uacTky (i1 UaCTHHY) TpeTim
0CODaM TibKH ¥ BUNAAKY, KOJH Le He 3a00POHEHO CTAaTYTOM TOBapHCTRA, BeTa-
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AxTyansHi RpoSiemMu RAOCKOHANEHHS UKHHORO 3aXOHOARRCTSA YXpalHy

HOBNEHNR Taxkoro npasuia oGymosneHo ocobnuanMm xapaktrepoM T30B - oco-
GucTnit enemedT HOMO YYACHHKIB, Y AaHOMY BUNARKY NOCNIONAPCHKHX TOBAPHCTE,
Biairpac paxxnuey ponb. Mix yyacuuxamu T20B puHHKaioTL 0coBMHUBI HoBipyj
BiIAHOCHHW, 5IKi CKAAAI0Th OCHOBY ANA YCNiHOMO PyHKUICHYBaHHSA TOBAPHCTES,
Came TOMY YYSCHHMKW TOBAPUCTEA Y PAAI BUNAIKIB MOXYTb OYTH KaTeropuyuo
He 3roAHI 31 BMIHOKO CBOTX AINOBUX NapTHepiB. KpiM MOXANBOCTI BCTaHOBNIEHHA
Y CTaTyTi TOBAPKCTBA NPAMOT 3a60poHH Ha BIACTYMICHHA HaCTKH TPETiM 0cobam,
3aK0HOM Tiepeabauena ule oaHa Mipa, CipAMOBaHa Ha OOMEXCHHA 3MIH CKany
YUaCHUKIB TOBAPMCTBA | NOARY B HLOMY TpeTix ocib — nepesaxkHe npaso
YUACHHKIB TOBApUCTBa Ha NMprAGaHHA YACTKH, BIAYYXKYBaHOT TPeTiM 0cobaMm.
[No-apyre, yacTka yYacHHKa TOBapUCTBA MOJKe OyTH BiauysKeHa A0 RosHOT
T ONAaTh TiNLKH B Tif wacTuHi, B AKiH BOHA Bxe onnaueHa. Fipy yacT«osii onsari
yacTxu BoOHa Moxe 6yTu BiauykeHa (a riepexia ipas Biabyruca) TinbKH B onaa-
JYeHii yacTuHi. 3 iHworo 60ky, 3aKOH HE BCTAHOBAKE BUMOT 10 MiHIMANbHOM
PO3MIPY HAaCTKH, WO BIAKPHBAEC MOXIUBICTD BIAYY)KEHHR YUACHUKOM HE TINbKH
BCIi€T HACTKMH, AKY BiH Ma€, ane | Oyab-AKOT 1T HaCTUHM,

3 nepeaaveto YaCTKH 3aBK AU BUHMKAE HOBUIA YYHACHHK, AKWH OTPHMAB YacTKy.
[Npy ubOMY yuacHMK, AKKNI nepenas 11, BUOyRae, AKUI0 BIH Nepeaas HacTKy NOBHICTIO,
afo 3anniacThen, ane 3 MeHWUM 06 €eMOM Npap, AKLLO NepeaaB YACTUHY YACTKH.

YuacHuuk, skuit sBuxoanTsh i3 T30 B, Mae npaso oaepxaty BapTicTb 4acTh-

HHU MaliHa, Nnponopuiiny AOro 4acTi ¥ CTATYTHOMY KaniTani TosapHCTBa.

3a NOMOBAEHICTIO MIK YYRCHUKOM Ta TOBAPHCTBOM BHNJATA BAPTOCT!

4YacTHHH MaiHa ToBapHCcTBa MOXKe OyTH 3aMiHeHA NepeaHHAM MaiiHa B Hatypi.

Axwo exknan Ao cratyTHOro poHAy Oys 3ai HCHEHUH LINANOM NepeadHHs

npasa KOPHCTYBaHHA MaliHOM, BIATIOBIAHE MATAHO NOBEPTAETHLCA YHACKHUKOB] €3
BHANATH BUHATOPOAM.

ITopsjiok | ¢nocib Bu3HaueHKA BAPTOCTI HAaCcTHHI Maltna, 110 Nponopuiita
HACTUI YYACHHKA y CTaTyTrOMY (DOHIL, @ TAKOXK NOPAAOK i CTPOKU VT BHANATH
BCTAHOBNKOHOTLCA CTATYTOM | 3aKOHOM.,

Cnopn, WO BUHUKAIOTL ¥ 38’ A3KY 3 BUXOAOM yuacHuxa T30B, y ToMy
YHCHT CAOPY ILOA0 NOPAAKY BHIHAYEHHS YaCTKH Y CTATYTHOMY Kanitani, fi pos-
Mipy | CTPOKIB BHINATH, BHPIWYIOTHCA CYEOM,

HeaupiweHHUM Y 3aKOHONABCTBI 3a/MIIACTLCA MNUTAHHA NPO Te, XTO
ABAAETHCA CYO'€KTOM KOPNOPATHBHKX NPap, AKLO B YCTAHOBUKHX NOKYMCHTAX
TiTLKH OOHH i3 NOAPYXHS € YHACHUKOM, a BKNAaa BHECEHHH rin wac wmody 32
pPaxyHoK cliakHOro MaliHa noapyxxn. 3a cT.68 CimelHOro koaekcy YkpaiH¥
PO3NOPALKEHH MaliHOM, Wo € 00'exkToM npasa cnineHOT cyMicHO! BAACHOCTY
nican posipsaHHA WOy 3RIACHIOETLCR CNIBBAACHUKAMH BUKNIOYHO 33
B3aEMHOIO 3roA0H0, RiANOBIAHO AC LIUBINLHOIO Koaexcy YkpaiHu, A sk xe OyTH,

108



Capaxyn 1.5 TIpaBo HA HACTKY B CTAIYTIOMY Bt TORBPUCTNA § OGMEXEHOK BiIIOBIAAALHICTIO

KoY TAaKO! 370AN HE AOCATHYTO? XTO € ¢yG'CKTOM KOPNOPATHAHWX NPan, AKUIC
npaBo BNACHOCTI Ha aKUiT 4# HacTKy B craryTHoMy Gonai T3OB 6yno nabyTo 3a
PaxyHOK CRINLHOTO MaitHa noapyxkn? SlKiko KOPHOPATHBHI Npasa HANeKaTh
06OM i3 NOAPYHOIKA, TO AK BINOYHAETLCA 30iHCHEHHS TAKHX KOPNOPATHBHHUK HpaBs?

3 uboTO NPHBONY 3ACNYrOBYe yBarW riponoimuin Xuninkosol: “Belno-
cepeaHbO PeanizyBaTH BKNAASHE B LIHNI 11ANCPU NPABY MOXE TiINbKK OAWH i3
noapy*xa - 1i 6e3nocepeaHiilt ponoainenn. Xoua uwinuufi nanip ssaseTbes
06°’€KTOM CNINLHOT BAACHOCTI NOAPYIOKA, APYrHH I3 NOAPYNOKA TAKMM NPaBOM
ve Hafineunil. VIOMy HaneXHThL APABO 13 QUEPXANHA N0Ai BAPTOCT) LiHHOFO
nanepy y BURAAKY PO3INOLIAY CHINGHOIO Malina nonpys#oxs ™.

IMpo caywnicts wiel ayMk rosopats | CiMeAnih koneke Yepaiuu (c1.71),
33 AKUM “peui s npoecifinnx 1anaTh APHCY/DKYOTHCS TOMY 3 1I0APYXXKH,
XTO BHKOPUCTOBYRAB TX ¥ ¢BOTH n1podeciiiniil aisnbiocti. BapTicTe uux peueh
8PAXOBYCTHCH NPH NPHCYDKEHHUT 1010 Malila Apyi'oMy 3 NoApyHoKa ™,

MpHcy/oKeH rPoLIoOT KOMIBCHCHLET JaMicTs HOFO MacTKH y npasi
CRUTBHOT CYMICHOT BAACHOCTI HA Miino JIORYCKAaCTLER Nitiie 3a Horo 3roamo,
KpiM BUNAaKIB, nepeabayenux Llikineunm xoaexkcom Ypainn. | IpucymKenHs
OAHOMY 3 1HOAPYAOKA IPOLIOBOT KOMIICHICAIIT MOAUIMBE 380 YMOBH 1HOIIEPEAHBOIO
BHECEHHA JIPYI'IM i3 ITOAPYXOKA RINANOBINNOT FPOINIOBOT CYMH Ha ACNCINTHHA
pPaxyHoOK cyay.

AKBLO NOAPYACKSA € CNIBBIACHHKAMY AKIIT YH MAKYTh NPABO HA BaCTKY
(nafd) y craryrsomy donai 73080 T X0 3aK0HOAQABCTRO He BHIMArae HARBHOCT)
B OLHOMQ 3 1IN JLIOBIPEHOCTI UH, CRIKIMO, NOIOBOPY HOPYUCHHN HA 3RIHCHEHHA
KOPNOPATHBIHN APAB. NPOTE TARE HOAOARCHIN NO1ILINGHO GYS0 § BHOCTH 3 METOKD
3anobiraHHA BHIAAKIB, KONW 3ro)oM Ok 3 HCOBAHO. HATIPHKAAN. IO OMMH i3
AOAPYIOICH He 3uaB 1| He Oyn NoBIROMACHIL. TPUMIPOM. NP0 IPOBCAEHNA 3a-
FafbHUX 300PIB. 4116 QYU AOPYUICH UM NPABA XK CNIBBIACHIIKA akuii. Ao
KOpnopauii OyMyTh HaNaHi BXKA3aHI JIOKYMEIITH, TO BOHA LM CAMIIM 3aXIICTHTD
cebe pig a1k HenOOPOCORICHNX OCID, BKABYIOHNH HA Te. 1O NPABY IAIHCHEHHS
KOPHOPATHBHHX NPAB HA MIACTARI LINN NOKYMCHTIB HANIEX TS APYIOMY 3 IORPYXkK-
#A. He gHknHkac cvMHiBY, u1o BCi G51a1a. onepxani BHACALIOK peastizauii kopno-
PATHBHHX 1tPAB AIA HAC YKAAACHHHA INOGY, SKILO AKUIN 3HAX0XUTHCA ¥ CRINbHIA
BIACHOCTI, NEPEXOMANTH TAKOK ¥ CHIShHY BHACHICTL NOAPYNOKA HEIANEKHO BIA
Crocody 3aiiCIeHHa KOpnopaTHBIHHX NPas.

Bianosinio ao ¢1.71 Cimelinoro KofeKey, AKILO APYKIIHA T HONOBIK HE
AOMOBWJIMCH NPO NOPAAOK noAiny Maling, cnip Moxe OyrH BHPIUICHHA CyaoM.
MNpu ubomy cya Gepe A0 yBard iNTepecH APYKHHH, HONOBIKA, NiTeH Ta iH
obCTaBUHM, O MAKOTL icTOTIE 3HaueHHA. [poTe Taka cynona npakTyka pax-
TUYHO BIACYTHS, OCKIIbKH 32KOHOAABCTROM Ui NHTAHHA YITKO HE BPETyNbOBaHI.

109



AxtyansHi NpoONEMKH BAOCKOHATCHHA YHHIIOND JAKOHONEGRCTRA YKpaTHH

Jinwe BkaiyeTbed ¥ 4.3 ¢1.71 CimeHHOro koaekcy, 1o HeNnoaAineHi pei npu-
CYKYIOTHCA OAHOMY 3 NOAPYHIKR, AKIUO iHLIE HE BMIHEMCHO AOMOBICHICTIO
MiX IUMH. 3a ctaTTerw 183 LiusinbHoro xonekcy Yxpaiku HENOAINBHOIO € piy,
AKY HE MOXKHA NORINUTH §e3 BrpaTy i WINLOBOrO fipu3HatueHHA. TOMY 38KOHO-
AddBEUub MOBUHCH ‘liTKO BpPEryJoBatTH 3a3HAYCHY NPOralluHy 3anin NOJICrte HHs
BUpiweHHA noaifHux cnopis y cyaosi#l npakrTuui.

ICHYIOTb YHCNEHH] CYNEpeutOCTi TAKOX | 3 NPHBOAY CRAAKYBRHHA YACTKH
B cTaryTHOMY ¢ouni T30B. Ha csoroaiiniHiit aeHbL BUHU KA Sarato cnopis Mixk
CHAAKOEM LSIMM, & TAKOX M i TOBAPUCTBOM | CIIAAKOEMUAM U TOMEPADND YHAcHHKA
HIOA0 BUIHAYEHHA X NPAR ¥ BUNAAKY CMEPTI yYacHHKa,

Crarrma 55 3akony Ykpaiuu “[Ipo rocnogapcski ToBapucTBa’” BCTaHOBIIOE
TaKi NpaBa CMAAKOEMILLIB. ICPERAMCHE THPABO BCTYNY A0 ULONO TOBAPHCTBA;
BiZIMOBA BiA BCTYNY N0 TOBAPHCTBA, OACPXaHHA Y rpowoiik ado narypankHii
thopMi BapTOCTi HaCTKH, AKA HANEIKANE CMAAKOAABLIO Y pa3i BiAMOBHM CNALKOEMUS
abo ToBapucTBa Y NPUAHATTI IX A0 ToBapucTBa. CRin Takok 3BepPHYTH yBary Ha
BiAMIHHICTL NPAB CNAAKOEMUIB OMEPNOTO YYACHUKA Bill NpaB yNacHHUKa, AKWHA

BUXOAWTL 3 ToBapUcTaa (¢7. 54 3akoHy).

CnankoeMUl NOMEPAGTO YUaCHHKA y pa3i BiAMOBH Bid BCTYIY ¥ ToBa-
pUCTBA, ab0 IKUM OYNO BIAMOBIISHO TOBAPUCTROM, HE MAIOTL NIPABR HAa OACPXKAHHA
qacTky NpubyTKy, @ TaKMK HA NOBEPHEHHA MalHa, fike nepenaHe yKacHHKOM
TOBAPHUCTBY TiINIbKK B KOPHCTYRAHHA 6e3 BUNIArOpOAM.

Ha aymky |.Kyuepenxo [5, c.17], uwo HecnpaBe anueicTs NoTpiOHO Niksi-
AYBATH | cnaakoeMUi NORWHHI MaTH NPABO Ha NOBEPHEHHA IM MaliHna, sike Gyno
nepeaade y KOpHCTYBaHKs, ane TINbKY AK BHECOK 40 CTaTyTHOro oHny abo gk
AOAATKOBHMH BHECOK, OCKIZIbKY BRACHMKOM TAKOFO MaliHa 3anHilaeThCa cnan-
KoAapeLb | B 3B'A3KY 3 UMM Take MailHO BXOAMTL ¥ CNAAKOBY Macy.

He BU3MaYEH] 3aKOHOM MUTAHHA LWOAO CTPOKIB BUIUTATH CNANKOE MUSM Y
rpouwiosii abo HaTypanbHii GOpPMi BAPTOCTH YACTKK, AKA HANEKATA CRAAKOAABLIO,
y BUNAAKY BIIMOBM cnaakoeMUis abo ToBapHCTBa ¥ NPHAHATTI X B YHACHHKH
ToBapucTea. TOMY ¥ ULOMY pa3i NOTPiGHO KePYBaTHCA 3aranbHHMH HOpMamy
UMBINLHOrO Npaea, a came - ¢T. 165 LIK Ykpaiiu, axa susHavac, 1o GopxkHuxk
Brpasi NPOBECTH BUKOHAHHA B ByAb-sKkUil Yac i BOPKHUK NOBUHEH BHKOHATH
Take 3000B’A3aHHA B 7-AcHHUI CTPOK 3 AHA NpeA’ABNEHHS BUMOI'H KPEAHTOPOM.
OTe, ans Toro, Lrod CNaakocMUul Many NPaBO OTPUMATH ¥ FPoLWOoBIi aGo HaTy-
panbiii QOPMI BAPTICTh MACTKH ¥ CTATYTHOMY (POHAII CNANKOAABLEA, iM HEeOOX i AHO
IBEPHYTHCH 3 NTHCHLMOBOIO 33ABOIO A0 TOBAPHCTBA, A OCTAHHE ¥ 7-ACHHKHHA CTPOK
NOBUHHE BMKOHATH 3azHavyeHHi 0GoB'N30K i3 BHNNATH. SKLWO TOBApPHCTBO HE
BUKOHAE cBoro oBoB'A3Kky ¥ ueli CTPok, TO CNajikoeM Ui MaOTh [IPABD 3BEPHYTHCA

oo cyny. IR nOPAnOK BUNNATH MOXKE BCTAROBAIOBATHCS JIMLLE YCTAHOBUHMH

NOKYMCHTZMH TOBRPHCTBA.
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Capanyy LI TTpano an angTiy 6 CrmyTHOMY GOHAT TOBAPHCTRA 3 OBMEKEHDIO BIANORIARNRHICTH)

He perynioe MMHHE 3aK0N0A8BCTRO | NOPAJOK YRPARNIHHA HACTKOIO ¥
craryTHoMy Gonni 108apHCTIa YIacHHKa, SKHI noMep, y nepioa Mix Boro cmep-
TIO | OTPHMAIHAM CUALKOUMIMIMH CUAJINHY, N 3B'3KY 3 UMM AMNMKaE Gararo
MUTaHb, AKI HE MOXHA BUPIIMTH. HANPpHKA#A, YISCHUK TOBAPUCTBA, AKWH niomep,
Gy AUPEKTOPOM TOBAPHCTRA | RIACHMKOM T MACTKY Y CTaTyTHOMY donai. OTxe,
nican foro cMepti HemodoIupe 3ibpary 360pK YyuacHUKIB TOBAPHETRA AR
nepeaGpania AUPERTOPA TORAPHCTIL, OCKIIbIKH HEMAC KBOPYMY, %K 1010 BHMAFac
¢1.60 3axony, e nuranns 4itko suphinyeries B iakononasctei Pocificskoi Gene-
panii, ‘tax, 0.7 cr.21 3akony Pocikesko¥ heaepanii “[1po Tosapucisa 1 ofime-
KEHOIO BIANOBIAGILHICTIO” [6] BHIHAUAC. 110 JO HPHAHATTH CIAKOCMIAMH
ROMCPAOTG NPaBa NOMEPNAID YHacliKa ToBapuctTsa 3aiRcHIolonLes, a fioro
0008’ ATRHNA BUKONYIOHCH 0CO00I0, 3031R1CHMO Y TANOBITI, i NpU Hincy rHocTi
TAKOT OCOOH - KeEPyIoMuM, AKHF HPH3IAHIETLES HOTAPIYCOM,

Ak Gavunma. Jenki 3 DEBPEryaboRaIX SKOHOAIIMX NPOraInIl cnin
BUPIIBYBATH M PIBHT YCTAOBIAX JAOKYMCHFIB, & CAME -- BHHIEIMCHI TOPAJKY:
YXRANG PIBICINHSE YIACHHEAMD TOBAPHCTHA PO NPHAVATIA B Y1acHuKn abo
RIAMORY Y NPIFNATTE B YWICHHKI TORAPHY THY CHALKOCMILIE BHINATIE Ciaa-
KOCMLIM YHACHIIKA TOBAPUCTBA BAPTOC K HICTKIL Y CHATYTHOMY (holiili; BHHHK-
HCEHIEA NPaBa BIACHOCTT OCIB. SKI DIPBADIIK TRICTKY Y CTATY THOMY (honai B
Y'TACHMKA TOBAPILTHY 400 CiIlMOIQ TOBAPHLT BN TOING,

I Hlassinnansd sooexe Yepute, X TOR “Ooaeeel™, KR, 480 ¢,

2. Zakon Yxpans Hpo tociempenks ropapicing” g 19 09,91 7 Bisomoc i Bepsosiod Paa), -
1995, = Nedu. . C1LGR2,

3 Sakon Yrpaiun CHpe msi upiepin i poiiony Gipikd T i 180690 4 Buwosoc s Bepsomiod
M, ue - 1091 - NoJ8. - O 308,

4. BOGKOB C. A, YO IYNKN 100 B X IIPOM KBGO HOWE 1K ¢ oF DRl o1 wig 1aenmeinio
Kypnun poccificroio npana - 2002, - No 7,

ST Ky acpeaiso, JICHRT D0 CIRARS BNN03 HACTRIL Y CHIAY 1I0OMY (anai JoRapug rs 4
QUMCAHCHOMY § I ROIOIO 08 EALIHC 00 /7 LTLDIIeMOummm, rosnoziape eno i npase. -
2002, - N9 . 17

6 Jakon Paciitersor dheseparun = FIpe somupae s s ofemeion BRI 1" kLR U298 p.
el 3,

Surahun .14,
RIGHT FOR SHHARE IN UL STATUTE FUND OF A LIMITER LIABILATLY COMPANY
(CTVIL LEGAE ASPICTSY

The article deals with 1he notion of the company statute ind imd its coerelalion sith
the notion of the compuny property. “The artivle contams the delivition of the stmwie Tind share of
a limiled hiabidny company. By this the share as segnrded as the object of the civil sights and the
praperty right of the L)L.C member. Generally. 1the wttention is pail 1o the aaregwlated legisiation
gaps creating problems at the pracoical level: the solution of the Iatter is of¥ered @1 the legisiation
Jevel, at the level of the statutory documents, as well as according (o the courl procedure.
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AkTtyansHi NpoGACMH BAOCKOHATEHHA YHHHOM 3AKOHOIABCTRAE YKPaTHH

1.B.Kapn

YMOBH BIAIBKOAY BAHHA IWKOJIMU, 3ABIAHOI MAJIOJIFTHIMH
TA HEHOBHOJIITHIMH OCOBAMHU

LksinsHo-NpaBoBa 8iANO0BIAaNLHICTL € BUACM KOPHAHYHOT BiANOBinANL-
HOCTI | 1 MeTa - BiAHOBNIEHHA MAaTHOBO MO cTaHy OcolM 3a paxyHOK MaiiHa npago-
nopyuHnKa abo ocoby, fka € BiANOBIAANBHOIO 32 NOBEAIHKY 3aNOAI0BaYa LIKO-
In. Pap aBTopis NikpecniolOTh TAKOX BUXOBHMI Xapakrep BiJANOBiNANBHOCTI.
B.A.Tapxos, 30kpeMa, Nuiue, 110 “UHBINILHO-MIPAR0OBE BiAMOBINAALHICTD — Ue, B
OCHOBHOMY, MaitHOBa BiZMOBiA&NbHICTH, METOKO AKOT € OAHOYACHO | BHXOBAHHSY,
| MaitHOBe BiAMIKOAYBAHHA",

IcHy€ nBa BWAY UMBLILHO-NPABOBOT BIANOBIAAJILHOCTI: AOroBipHa Ta
HeaorosipHa (aenikTHa). Lle niarsepmryeTbes aHanizoM YUHHOTO 3aKOHOAABCTBRA
Hawol aepwaeu, JlocTaTHLO CKa3aTu, WO 8 HOBOMY LIHBiAbHOMY KoaeKc] YipaTHi
BU3HAYEHO OKPEMi IBi MaRH, AKi BUCBITAIOOTL 0COBAWBOCTI BUHHKHEHHS BKa-
3aHUX BHIIB 81ANOBINAALHOCTI.

HenikTHi 3000B’93aHHA — PiIHOBUA HeaorosipHux 3000B’si3aHL — ¥
UMBLIBLHOMY 3aKOHOOABCTEI 3aiMatoTh IHause Miclie. Llusinbunii kogeke Ykpaiau
nepenBavac saranbHi YMOBH (NiACTaBW), 38 HAABHOCTI AKWMX BUHWUKAKOTb LaHI
30608 A3aHMR, | HHM3KY 0CODNHBOCTEN, AKI XapaKTEPHIYIOT L Y CBOEMY BUHUKHEHHI
BKaszaHuWh 8ua 30008°a3aHb Uiel rpynd (ereT. 1108, 1169 LUK). AdocaimxkeHns
BIALWIKOAYBAHHA LUKQOAHW, 33BAAHOT MAJOAITHIMH TAa HENOBHOMNITHIMU ocobamy,
BU3IHAYEHHS IX BRACTUBOCTEH, BUCBITIIEHHA MPOGTEM, SIKI BUHHKRIOTEL ¥ NPAKTHL,
€ MpeaAMEeTOM JaHOl CTaTTi,

Jia poskpuTTs TeMi HeoOXiAHO PO3N0YATH 3 BHIHAUEH Y 3MICTY OKpEeMHX
KATEroOpIn, AKt BHKOPUCTOBYHOTLCS HAYKOBUAMMHK Y NPpOLEC] BUBHCHHSA ACRIKTHUX
30608’ A3aHb. OTOXK, AMCKYCIA MK YHEHHUMH=UHBINICTAMH [LOAO B3ACMOICHY-
BAHHA TAKUX ABOX TEPMiHIB, AK “yMOBa” Ta “nincTasa” BIANOBIAANLHOCTI 33
3aMOAIAHHA LKOAW, € AKTYANbHOK i ROCi. AHaNi3ylOMU poBOTH PadAHCBKHX
HAYKOBLIB, HEMOXJHMBO HE MOMITHTH Pi3Hi NOTNAAW WOAO POIYMIHHA 3MICTY
UMX KaTeropiit. B 0AHHX BOHH OTOTOXHIOBANINCH | IPAKTHUHO 3NHMBANHNCSH, iHLLI,
PO3PI3HAOYM TX, IPOBOAHAH HEUITKI Mexki IX audepenuiauii. ITpoTe kokRrRoMY
ABHILY, AKe BUpaXKeHe y BIANOBIAHOMY NOHATTI, BAACTHBUIN BH3HaAMEHHT,
HaAeXHUA Tinbky HOMY 3MICT, L0 A€ NiACTABH TOBOPHUTH IPO HEMOXKIUBICTS
OTOTOXKHEHHA NOHATL. He TinbkH 3a 3MICTOM pisHATLCR KaTeropii npasa. I
BRACTHUBE HE NULLE PiIHE 3MICTORHE, 2 K IOPUAHUHE ZHAYEHHA.

BaanuM, Ha Hawy AyMKY, € BU3HANECHHA TepMiHa “niacrasa” y po6oTi

A.A.Cobuaxa i B.T.Cmupnosa: *nizctapoto” € Te, WO NOPOIKYE MEBHE ABHLIE,
(pyHIAMEHT, Ha KOTPUH OCcTallHE ONHpaeThes | AKMHA BU3HavYae Horo npupoay”
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Kapes 1.8, YMOBK BiAWKOIYBAHHR WKOAN, STABRAHCGE MATONITHIMH TA HEMOBHOTITHIMH 0coGaMy

[1, €.56]. | akio HanaTy BUUIEBKAZAHOMY IOPUAHYHOMO IMICTY, TO NiACTABOK
BU3HAETHCA IOPpNANYHUE (aKT, WO NMOpPOMKYE BUHUKHEHHA BIZMOBIAHMX
NPaBoOBIHOCHH, X 3MiHY aG0 NPpUNUHEHHA.

Bianosiavo ao n.1 ¢t.1166 LUK matnosa utxona, 3aBaaHa HenpasoMip-
HUMH LiAHHAMH, niewo abo Ge3nianuHicTio, 0cOBGHUCTUM HeMaliHOBUM npasam
dizvuHIi abo lopuanuKii ocobi, a Taxox wkona, 3asaana Maliny dizuarot abo
HPNAUYHOT 0cobH, BIAWKOAOBYETHCA B NOBHOMY 00CA3i 0¢00010, 110 T BYHHUA.
Y nasiomy BURanKy OPHANUHKUM (aKTOM, L0 MOPOAXKYE BiAWKOAYBAHHA 3aN0-
MiAHOT HIKOAK, € BYKHEHHA HEAPABOMIPROTO BUHHOIO RiXHHA — NPABONOPY LUIEHHS,

Jina yCyHEeHHA NOMMAKOBROCTI Y BMIHAYEHHI BUHYBaTUs 3aKOHOZABELb
nepenbayuB HA HOPMATMBHOMY PIBHI 03HAXH, AKi 6 YITKO BHIHUANH NiACTABA
BIINOBIAANLHOCTI. Y pali BIACYTHOCTI BKA3aHKX BAACTUBOCTEN BIiANOBIAHWH
pakT (KHTTEBa 0OCTaBUHA) HEe HaByBac OPUARIHON IMICTY (HE CTAE IOPHAHUHAM
dakTom). 1, 3K HACNioOK, HE HACTAE BIANOBIMANLHICTD.

3BIACH YMOBAMH ACNIKTHOT BiAMOBIAANLHOCTI MOXHA BUIHAUHTH Heob-
X1AH} IOPHAKYHI O3HAKW, AK] BAACTHBI NEBHHUM KOHKPETHHUM NiACTaRaM i B6e3 KKK
HE MOXYTb BHHHKATH 4H IMIHIOBATHCS BIAMOBINHI NPABOBINIIOCUHY.

3akoHoAABE L YMOBH AENIKTHOT BiINORINANLHOCTI NOAINSKE HA ABI OKpeMi
rPYnu: 3arajibHi Ta cneuiansHi.

llicno nepwoi rpynu ymoB. TO Li HOPMaTHBHI BUMOTH € 3araibHAMMU,
OCKEABKW TXHA HAABHICTL HeobXxianua nns BMHHKHEeHHH Gyab-aKoro 30008’ A3aHHA
NAaHOT0 BMAY. 3aKoHOAdBe b Brpasi 36inbwuTH a0 SMEHIHTH YMOBH BIALUKO-
AYBAHHA WKOAK, asie ue exe Dyae ATH Mosa 11Po iHILY MYy O3HAK.

Omxe, BinnosiaHo ac ¢T. 1166 11K 3aransHHMu ymMosamu AeAikTHOT Bigno-
BiAANbHOCTI €; HAABHICTL WKOAW ¥ NOTEPMINOro; NPOTHIIPABHICTL AIAHHA
3AM0AIBAYA LIKOAH; TPHUUHHUI 3B’ 430K MK NOBEAIHKOIO 3aTI0A1I0BAYE WKOAM
| 3aBAAHOIO IWKOAOID; BHHA 3anoAitoBatia.

Pi3Hi HayKOBLI NO-PisHOMY HAZNBAIOTE SJIEMEHTH NEHEPANBHOTO NENiKTY,
npoTe y BCiX HOMY 8IaCTHBA OAAHAKOBE CTPYKTYpA.

HassHicts wkoau y norepninoro (“wxianusuhi Hachiaok™ 3a K, Mary-
BeeBHM) 3abe3neuye npaBo kpeantopa i 0608'R30K GOpXKHUKA RIAWIKOAYBATH
3agpaHi 30MTKM. ¥V WIMPOKOMY 3HAUEHHI (1A WKONOI BBAXKAIOTL IMEHLLIEHHS
OXOPOHIOBaHHX 3akoHoM Onar. Jlocnizky:onun BKazaHe NpaBoBe ABHILE, HAYKOBLL
po3pobHAan nexinbka aediHiniil woaso Horo micty. H.C.Manein, BUxoasiu 3
TOrO, WO “uKoAd — Le cColiaNble NOHATTA™, BBAKAE, WO B8 IUPOKOMY 3HAUEHH]
1T MOXKHA TIYMAMHUTH 9K RACTIAOK NOCATAHHA HA CYCNi/IbHI BIRHOCHHY, AK Ha-
CNiAOK NOPYLWEHHA OXOPOHIOBAHNX 3AKOHOM NPaB Ta iHTEpeciB AepkaBA, Nin-
NpUEMCTBA, rpoMaastuHa’ [2, ¢, 16]. A H.Casvubka 3a3Hauana, Wo nia WKoJoK
CHIR PO3YMITH “HEraTWBHI HACKIAKH, IO NPOABINIOTECA ¥ NOPYIWEHHI cy6’ex-
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AKTyaneHi HpDONEMH BACCKOHANEHHA YHHHOIO 3aK0OHOIABCTBA YKpaTHH

THBHIX NpaB ab0 OXOPOHIOBAHHX 3aKoHOM Bnar” [3, ¢.53]. Take Bu3HaueHHs MOXHa
TPaKTYBaTH CNPaBEeLMMBO AK 3HAYEHHSA WKOAH Y BY3LKOMY PO3YMiHHI 11 3MICTY.

O6car BiltKOAYBAHHA 74 3araibHHM RPaBHAOM TIOBUHEH 6YTH NOBHAM,
TO6TO NOTEPNINIOMY BiALIKOAOBYKOTLCA SK peanbHi 30UTKH, TaK i HE OTPHMaHWR
noxin.

BusHaueHHs pi3nnx BUILIB pe3yNbTaTy BYUHHEHHA APABONOPYLIEHHA MOXe
ByTn okpemMum 00’ cxToM BochikeHHA. 3yRUHHTUCS Chiil Ha noAlni i 3a npea-
MeTOM NocaraHHa. lciye makHoea Ta HeMalHoBa (MopanbHa) wxona. Hdocni-
toxkenHa H.C.ManeiHuM OKpeMHX BHAIB HEraTHBHUX HACAIOKIB nNapanenbHe
aHanizosi MalHHOBHX Ta HEMANHOBHX RBIAHOCHH. A OCKiNbKHM MAWHOBUMHM
BIAHOCHHAMH HayKOBELb BU3HAE “‘CYCNiNbHI BILItOCHIIH, LLIO CKNANAKOTLCS 3 TIPH-

BoAy MalHa i y 38°A3Ky 3 MAfiHOM, TO 3BiJACH i MakiHOBa tlikoAa — HachidoK
nNpascnopy e KA, WO HaaIeHWA “BapTicHoio hopmoro™ [2, ¢.48].

HemailHoBi BinHOCHHM 3@ aHanoricio no3fianneHi eKOHOMIYHOTro 3MICTY |
e MAIOTL BKA3aHOT BUUIE O3HaKW. PaasHCLKE ILITBIAICTH BBAXAJIN HEAOILINIBHHM
BIALXOAOBYBATH HCMAHHOBY IIKORY, A.KE HE MOKNE. HA 1X AYMKY. IPOWOBHMH
sacofaMH BIAHOBUTU ATpaueNi AyxosHi abo asropciLki Gnara. INpore aouinsuo
33 ONOMOrOI0 LUMX I'POWwoBUX 3acobis cTropiTit HeoOXxinaHy rpyHTOBHY a3y
LN BIAHOBNCHRS BIPAYCHUX LINHOCTEH., TOMY ILLIIKOM BIPHUM € 3aKpINACHHA Y
9HHHOMY LIMBiNsHOMY KoAEKCE OCHOBHHMX 3acail BiitLKOAYBaAHHSE HEMAMNHOROT
(MOpansHOT) LLIKOAH.

HeobXiAHOK YMOBOIO BUHWKHEHHA HEAIKTHOMO 300087 83aHHA € APOTH-
NpaByHi Xapakrep AiAnHA 0o, SKa CHPHUIHHIAA 1LKoAY.

MNpoTUnpasBHicTL NOBEAIHKK ~ 11C HCBHKONAHHA KIPHAHYHOIO 0008 H3KY,
BCTAHOBACHOIO HOPMaMy NPana, stkHH BHPaMXAET LS ¥ ABOX hopmax: HeodXia-
HICTS BUUHATH NEBHI AT ANS KOHKPEeTHOT 0calu (aktuBHUH) Ta HEoOXiANICTS
YTPHUMaHHA Big BYUHEHMSA AT, 3a00poHenx HOPMOIO npasa (NacHsHmil), | akwo
APOTUNPaBHA Al — Le NOBEAINKA, SKa NPAMO CYNEPLUUTL HOPMAM 3aKOHY, TO
6e32i5ALHICTL BU3HACTLCH FPOTUAPABHOIO, KOJIK BOHA AONYCKAETHCH 00000,
ska Morna i nosuuHa Gyna aiary. “Tlosvnia Byna™ - wOpyaNHKIE KpIIEpIN,
AKWA nependatac 1opHAHUIHHA 0B0B 30K AATH, “MOFa" — QISHUHHI KPHTEPIX,
nepeadauac Pr3avuHy MOKIHBICTL 3aificHennn [4, ¢.45].

ICHYIOTE BUHATKIY, KOAW 1WIKOAZ 3ANOAIANA, aNe AITHNS HE BU3HAIOTLCH
APOTHIIPABHUMH, OCKIALKY OYNK CNIPAMORART HA 1AXLICT HANEXKHOMO ocodi npasa.
Hanpuknasa, crarra 1169 LIK seraHosmoe, U0 wWkona, 3asaava ocoboio npu
3AIACHEHHI HEKO Npaba Ha CAMOIAXHMCT Bid NPOTHIIPEBHHUX NOCACaHb, Y TOMY
4ueAi y cTani HeoOxianoi obopotin, He HIALIKOAOBYETLCS.

ApuunnHui 38’ 230K MiX NPOTHRPABHOIO AI€HO 72 HErATHBHUM HACHIKOM
€ 000B’A3KOBOI0 YMOBOIO HACTAHMA AENIKTHOT BiANOBIAaNbHOCTI. 3anoaikBay
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Kapn I.B. YMODY BIRLINGRYBAHHA IITKD/IM, SARAAMOT MANORITHIMK TA HENOBHONITHIMH ocolaMu

IIKOAW BiANOBIAAE He 33 GyAb-AKY, @ TINbLKH 32 3BRO0IAKY HUM WKOAY. Bifcy THICTD
TaKoNo 38° 3Ky BUKJIOYAE BiANOBIAANLHICTE, OCKIIBKH 0O3HAYEE, 11O WKOAA HAacTa-
Na BHACNIZOK BYHHEHHA NMPOTHNPABHOTO AiAHHA iHwow ocobolo. Flpore ue
NUTAHHA YCKAAAHWETLCA THM, WO 33KOH ¥y paAi Bunankin nepeabavace
BIANOBIAANLNICTL OAHKX OCID 33 iHWIKMX, HantpUuknan, 6aTeKiv 3a AiT MANONITHIX
Ta HENOBHONITHIX AiTel. Toxi NPUUHHHNHA 3B’H30K CKNAMAECTHCA 3 ABOX CKJa-
A0BUX; NEPLIA BHPAXKAE 3B’ AIOK NOBEAIHKH 3aN0AII0BAYA i3 3aN0AIRHOIO IKOAMIO,
Apyra -- 38’ A30K MK 3aMOAIKORANIEM | BiANOBIAaNLHOO 0c060I0.

BHiHa"eHHA BHHH AK NCHXONOTIUHOMD BiRHOWEHHA 0cobKn A0 BUHHEHOTD
HEIO AIKHHA | PE3yALTATY, AkHA HacTas [4, ¢.09], yxke BKOpiHUAOCH ¥ UHBINbHY
Hayky. BHa BupaxaeTbea y Asox dropmax — yMHcen ta Heobepexdicts i 8 o6ox
BMUNALKAX 3AN0AINHA WIKOAA BILKOAOBYETLCA Y MUBHOMY PO3Mipi. POPMa BHHM
NOTEPNINOFO MOXE MaTH MICUE Y BHNAAKY IMilUaHO! BiANOBIKARABHOCTI, ¥
UMBINLHOMY NpaBi Ai€ NPE3yMNLIR BUHH — 3aNOAIIORAY WIKORW BBAXKAETLCHA
BAHHKM NOKH HE NODBEAE, WO AIAR HCBHHHO.

Onucani yMOBH, NP1t HARRHOCTI AKHX BUHHKAC BIANOBIRANBLHICTL 32
3aMOAISHHSA [UKOLH, €, AK RHINE IKAIyBANOCA, 3aransiiMi, CneuiansHi 03HaKkH
BIANORIAANLHOCTI XAPAKTEPUIYIOTH 0COGAMBOCTI TUX UK THIHX NPABONOPYLLIEHD.
Bowu TOMY Tak i HA3UBAIOTLCA, 1O AIOTH B OKPEMHX BHhaakaX. nepenbayennx
3aKOHOM. L1i YMOBH MOXYTH BHIHAMATHCA XAPAKTEPOM AiNbLHOCTI, NpH 3aikc-
HEHHi AKOT 3aBAACTLCA WIKOAA (AK Y BINALKAN i3 CRPHITHHCHHN ILKOAH MIKEPEAOM
NiaBuiLe HOT HeBEINEKN), XAPAKTePOM (DYHKLIA, Ki RIKOHYE 3aN00il0Bak WKOAH,
1 ocobnuaicTio #loro npanosore craHosuiua (ererl{73-1176 LK — wkona,
3anoAIAHA OPralaMi AIZHANIA Ti HONRPEAHBONY CNIJCTBA), a4 TaKoXK ocobolo
IANOAIOBANA TA 3B A3KAMI MK OCTAHHIM | BIAILOBIAANKIIOIO 3A 11bOFO 0CO0010.

IlepenbaiaiQtin YMOBH BIMIKOAYBAKHA LHIKOAH, JABAAHOT MASTOUTITHIMH,
3AKOHONABEUL BHIHAYHA, ML TAKHMKH BRAXAIOTLCA LCOOKH Bikom ac 14 pokis
(cr.31 LK Yipainim). Crarrs 34 1 IninbHONO KONEKCY BCTAROBNIOE BiK, i3 HACTAH-
HAM sxoro ocoBa Halynae NOBIOT WIRINBHOT AICINATHOCTI (30ATHOCTI CBOTMM
nisMu HabysatH ANA cefe HBINLIHX NPAR | CAMOCTIIHO IX 3IRCHIOBATH, 3 TAKOX
cTaOPKIAATH 1R ceOe HHBTAHL 000N ATKI, 1X CAMOCTITTHO BHKOHYBATH TA HECTH
BIANOBIARNLHICTB Y PA3i TX HeRNKOHAHHRY - - |8 poria, ManaaiTHi 3a RaKOHOM He
MOXYTh HECTH CAMOCTING BIANOBLRUIENICTS 30 JANDAIAHY WIKORY, OCKINBKH He
YCBIAOMAICIOTE XAPAKTEPY NMUHCHOIO JUAHHR Ta AOI0 HCFATHBHOID HACNIAKY.

BiamopiaaaupHict 38 1WKOAY, MNORIRHY BKOMIIHMK BHLLE ocoBamu, He
MOXeE Oy TH HOKABHRIG HA WHX 13 TOUKIL JOPY J0KOHY HUBITH TOAI, KOJIH Y HHX €
AOCTATHLO NA HUHLKVYBAHNS MURHD, HANPHKAAN, OTPHMAHONO ¥ CNIRALNHHY
YK 33 AOTOROPOM NAPYRANIHA. A K10 Gurnkil HE MOXYTH “3arNagiTh” NPORKHRY
HUTHHH BHACIIAOK CKPYTHOM C rationit B ¢im'\, 6paxy xowris a60 H& MOMEHT
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AKTYaRbHI NPOOTeMH BI0CKOHANICHHA YHHHOID 38K0HOAABCTBA YKPAIHH

3anoAiAHHA LIKOAH NOMEPSK, & OTIIKYHa LIE HE NPU3HAYCHO, UIKOAA HE BifILUNO-
A0BYETbCA. TOMY, BRAXKACMO, WO AoUINbHO Byno 6 nepeabavnTy 3akoHONaBUCM
HOpMY, ska § 3abe3neyypana xoua 6 HacTKOBY KOMNEHcaUiO Takol wxoaH. Tak,
Hanpuknan, 4.1 cn.1178 LIK moxHa 6yno 6 a0nopHUTH RIANYHKTOM Takoro
IMICTY: “Y BUNAAKY HEMNATOCNPOMOXKHOCTI GaTLKiB (YCHHOBNIOBAYIB), ONIKYHIB,
BIANOBIAANLHHX 33 NOMNAL 3a MANONITHIMK OCIG cya Ha BRacHUM po3Cya mac
Npaso PO3NOPARHTHCH HACTHHOK MaliHa MaNoNITHLORO, fKE € Y HOTro BNACHOCTI,
ASIA NOKPUTTA 3an04aiaHux 30UTKIB",

Jmnckyciiimm 3aMAeTLCS | MUTAaHHA NPO BCTAHOBJIEHH! BUHMU ocib,
AKi 3RIWCHIOIOTH HAINIA 33 MANORITHROW 0coboto. Crarrs | 178 [1K yiTio Brasye
ix nepenix. Lle — Gateku (ycuHoRmMoOBaui) abo onikyHu, HasuasLHUili 3aknan,
3AKNA0 OXOPOHH 3M0POB A, IHII 3aKNaan, a Takoxk (pswuna ocoba, sika 3aificHIOE
HaTNAA 3@ MANIOAITHIM HA AOTOBIPHUX (iacTaBax,

OaMi 4BTOpPH BBAXAKTb, O DaTLKK 8EANOBIAAYOTE 1a cam dakT 3ano-
DIAHHA WKCAH TX HIThMH, HESANCHKNO BIA BHIIN. AJIE B TAKOMY BHAAAKY cJlil
noroantucs 3 nornnnami O.C.lohdie, sknil cnpasestHoo 1OMITHS, 1110 ““BCTa-
HOBUTH BIANOBIAANLINCTE O€3 BHHH O3HAMAE O1QTOXIITH JUTEN 13 AKEPELNOM
niasuineHo’ nedesneku”™ {4, ¢.115]. ToMy He MOXHA rOBOPHTH NPO BiAlO-
BIANBLHICTB 30008 s13aK11X OCI0 6e3 BritK, SIKLLO 3aK0OH NOB A3YE 1X i3 NagineHH M
000B’A3Ky N0 HOIMAAY. TO NOPYLWICHHA TAKOIO 0008 A3KY € BUHHHM TOPY LIEHHAM.

Psn HaykoBUiB 80aUa0TEL ¥ “BHHI arLKiB” HezaiicHeHNa BiANOBIZNHOTO
HarmALy Ha MOMEHT 3anOaiAHHS IDKOAU. X0U 1IPDAKTHKA BKA3YE Hia HETIOBHICTD
Taxoro BusHateiing. Cnia 1roBOpHTH | PO nopyuleHHs BaTbKiBCHLRKOIo 0H0B A3KY
CTOCOBHO BUXOBAHHS 10 BUMHEHRA 1UKONH. STKINO NOBEAIHKA AHTHHI € DC3yib-
TATOM NOFaHOIO BUXOBAHHSA, TO 81 AL KOLY BANMS LIIKOAH NOKAANME ThCH Ha OATLKIB.

Axoe ManoniTHif, skri e gocaruys |4 poxis. NPHURKHKE WIKOAY B TOH
yac, Konw nepedynas Nifl HAIVIANOM ILKUILHORO (LUKOIIR, THTEPHAET). BUXOBHOIO
(auTAUMA canouok) abo NikyBanbHOIO (caHatopii) 3aknany, Ui oprauiiauii gin-
NOBIAAKTH 38 WKOLY. AKHLO HE HOBEAYTL NMPOTHIEKHOra (4.3 ¢7.1t 78 LIK). Buha
BXa3aHHX YCTAHOB 110N1AFa€ HE TUIbKI Y HEHANCHKHOMY A0IMAAi. ane i NorasoMmy
BHXOBAaHHI AITCH. B pe3yneTari Boro octanui 3anoaiann wkoay. Oprauizauin
NOBUIRHA BIRWSKOAYBATH 3a8AaHE 30MTKH, cnpruUMesi TX NnpaniBHM koM nig uac
BUKOHaHHA caoix ofos a3kis (cT. 1172 LK), A 3ronom y nopsaaky perpecHol
BHMOTH BUMAraTH BI BUHHOTO NPAUIBHKKA NOBEPHEHHR 33 1PAIEHUX BUTPaT.

Y BURAAKAX BMXOBAHHSA AUTHHH IHWHMH O0CO0aMN — HAHAMMU, BUXO-
BATEAAMH ~ NMUTAHHA BUHU BUPIUIYETLCA TEX HEOAHO3HAUHO. Bee 3anexuTs Bift
TOMO, AKUMH caMe AIAMM | B AKKWX YMOBAaX 3anoidisHa wkoaa. Akue aoseneHo,
wo ocoba, nka 300608 A3aHa BECTH JLOMNSA 3a AUTHHOIO, NOTTYCTHUIA NOMUIKH Y
BUXOBaHRi, O3TbKH BIA AENIKTHOT BIANOBIAANBHOCTI 3BIILHMOTHCH.
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BianosiganbHicTs ykazaHux ocid chopMynbOBaHO 38 TPHHLIMNOM BHHH.
3riaHo 3 4NHHEAM LIMBINEHUM KOAEKCOM, BUHA OCI0, WO 3piHCHIOTL A0S 33
MAAONITHIMH, TPe3IOMyeETbCA. ToMy ti 0COOM 3BIILHAIOTLCA BiA RIAWKOAYBAHHS
WKOAH TiNIbKH Y BUNaaxy ACBEACHHA CBOET HEBMHYBATOCTI.

Omxe, 0CoOIHBICTIO BIANOBI1AALHOCTI 3a WIKORY, 3ANOAIAHY MaNONITHIMH,
y NOPIBHAHMI i3 38raNbHUMH# YMOBAMH BiANORINANBLHOCTI € Te, WO Wkoad
CMPHUMHAETHCR OAHIEI0 0cOB0I0 — MANONITHIM, & BAHHHMU BBRKATHCH |HLI
ocobu, 1Ki 3AINCHIONTE HAMNAA 32 HUM.

HenoatoniTHi, 0colOu rikoM Bia [4 no 18 poxia (¢1.32 LIK), sinnosigno
ao ¢r. 1179 UK, BianosifawTk 3a 3aNOAIAHY HMMK WKOLY CaMOCTIHHO Ha
3aranbHyX 3acanax. YactnHa 2 cr.1179 LK Bka3ye Ha Te, w10 y pa3i eiacyTHOCTI
MaHHa Yy HETIOBHOAITHLONO IKOAA BiALIKOAOBYCThCA DaTLKAM K ¥ YaCTUI, AKOI HE
BHCcTayac abo B NOBHOMY O6CA3I, AKILO BOKK HE AOBEAYTb, WO LIKOAA 3aBAAHA
He 3 IXHBOT BUHH. Taka HOPMA 3HAY 110 BiAPISHACTLCA Bill NONEPEANLOT, OCKINLKY
32 3aMOAIAHHA 30UTKIB NPHIMIYIOTLCA CaMe HENOAHORITHI, a He HaTbkK, AK ne
nepeataveno B cT.1178 LIK. [0 TOro HeraTHBHUX HACNiAKIB 3a3HaE MatHOBMH
CTaH HEMOBHONITHLOT 0Co0K, a e 3060B A3aHKHX INIRCHIOBATH NOTNAN 33 HEW
0¢if. HacTynuolo BaXAMBOIO BIAMIHHICTIO ¢ CKiad 0ciD., AKI MOXyTs OyTH
NPHTRHYTI X0 BIANOBIAANBHOCTI. ¥ NaHOMY BUIIKY HUMH MOXKYTh OYTH TIRbKH
0aTbkH {YCUHOBNIOBA! ), NIKAYBAJILHUKWU, d TAKOXK IAKRAA, AKHUIA HA 3AKOHHHX
niacTasax 3RificHioe gyHkuUilo NIKNYBANLHBKA.

O0608’A30k BKa3aHWX 0CI0, AKI 1A 3AKOHHUX NTACTABAX 3AHACHIOIOTL QyHK-
UIt0 NiKNYBaNbHUKA, BiALUKOAYBATH 32BAAHY KIKOLY NPHNUHAETLCA NICAS OCAT-
HEHHS HENOBHOMITHIM NOBHONITTA abo Y BUNaakax Haby1Ts BAACHOCTI Ha MaiHo,
ske Oyne noctaTHim Ana “nokpuTra” wikoau. Lle noscHweTLes nepmi 3a mce
HaBYTTAM NOBHOT UMBINLHOT ZIEIRATHOCTI, A PA3OM 3 THM 3AATHOCTI BIAMOBIAATH
33 CBOI BYNHKH CaMOCTiHHO,

CniBBiAHOUIEHHS 3aranbHUX TA CNeLianbHUX YMOS AENiKTHOT BiAro-
BIAZNBHOCTI AaHONo Uy 300082321 € RIYUM IHWHM AK CRIBEIANOWEHHIM
3aranbHOrO Ta CNeuiaNbHOre 3aKOHOAABCTBA, AKE PECYAIOE Ti % CaMi NpaBoBiA-
HOCHHY. AHanizyrouy 1X, CAill BiAMITHTH 3HAYHI NPOTraJuHK, A0TIYLIEHI HALIHMM
3akononasueM. Jlocnimkenus Oyne-aKore ABHILG HEMOXKIHBE §e3 BHIHAICHHS
NOHATL, AKUMHU HAyKOBeub onepye. T1pu aHanisi 3aKOHOAABCTBA, AKE PETYNIOE
BIAHOCHHM MIX MAaNOAITHIMU TA HENOBHONITHIMHK, 3 0AHOMO GOKY, | HaTbKamu,
npeacTaBHUKaMi Ta ACPXKABOKW, 3 iHUJOTO, — TcpMiHH BHKOPHCTOBRYIOTHLCH, aNg
BHPIIHACTLCA X HEUITKICTL. 30Kpema, B KOAHOMY HOPMATHBHOMY aKTi HE B1A0O-
paXesnuil IMICT TAKWX DOHATH, AK “BKHA 0aTbKiB™, “HanexHni Tornan”, ‘“HanexHe
BUXOBAHHA™ Ta iHWI. Lie i cnpHYHHAE TPYAHOWL CYANIB Y BHPILLIEHHI KOHKPETRUX
CHTYaLIH,
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AKTYaNbHI HPOGIEMH BAOCKOHAICHHA YHHHOM 3aKCHOARRCTSE YKpaiHik

[IpoGnema BiAWKOAYBAHHA WIKOAW MANOJITHIMUA Ta HENMOBHONITHIMH
0co0aMM 33BN 3aMtuanacs akTyansHolo. Buxosanna aitel € npobnemolo He
TiNbKY ciMeiHOro BperynioBamHa. Hanaroun uboOmMy NUTAHHIO | LIKMBIABHOTO 3MiC-
TY, 3AKOHOAABE UL PETNAMEHTYE Y Niepilty 4epry cBol MaliHOBI iHTEpeCH Ta iHTe-
pecwu, 3BH4aliHo X, aiTel, siki NoTpedyioTh OXopoHH i 3 Hoky Aepxkasd. HacTkose
i NOBHE BIAIIKOAYBAHHA 36UTKIB, 3aBAAHNX JLIAMH MAJIOJITHIX TA HEITOBHOJITHIX
0cif, BIfIrpae y YNHHOMY 3aKOHOAABCTBI HE TIILXKH BAXOBHY, & H CTUMYHIOIOMY
bYHKUI. AKe 3aKknanM, wo 3AIHCHIOITL HAMSA 32 YTPUMaHLUAMH, HaMa-
raTHMyTbCA YAOCKOHAMOBATH CBOT LWKINbHE, BUXOBHI hporpaMu Anst HENnos-
HOITHIX, A 6aTbKH, B CBOIO Uepry, BPUALASioun Ginblue yBary BUXOBaAHHIO &iTeH,
no36aBnaTh KPaiHy AMTAUOT Ge3NpUTYALHOCTE. 3Hayna uacTka 8iANOBIAAABHOCTI
32 3aN0AIAHHA LUKOAH NOKNANAE ThCH | HA AepHaBRy. 3aK01HOM NOBHHHI OyTH Nepen-
GaueHi nporpaMy MO0 3anodiranis 3OYHHHOCTI CCPCA HEMOBHORITHIX. | 11
HOPMaTHBHE akTh Tpeha 3a0e3ticHyBaTH peanbHUM BXITTAM RUXOBHHX 3aC00iB.

1. Colmar AA.. Cuppnon BT OSHICS YUCHHE O JCIHKTHLIN 03 31C.ILCTBAN 8 COBCTCKOA)
rpaskzalckom npane. — JF 10K,

2. Maiieny H.C. BosMcuicnie Bpeaa. Npnietioro mmanacin. - M 1963

3. Cannnkan ALl BOSMCHICHIIC Yuepaa, PIapicHsoie ena:okaliumn Rpaesatieas — JE-
Hi1-s0 JIHY. 1982,

4. Bopipe O.C. Qs cnsersa 1o BosMemcinno speia, — . 19352,

Kamp L.V
COMPENSATION OF HARM CAUSED BY INFANT ANID UNDPDLR-AGE PEERSONS
The article is devoted to Lhe analysis of 1erms ol origin of responsibility For the harm
inflicted by very young and minor persons on a the base of new ¢ivil fegislation.
An author analyses the generid amd special conditions ol compensation of harny. causcd
by the indicated persons. Accents altention on level of guilt of subjects of respansibility

H. A pymguncorna
AOTFOBIP KYNIB/M-AOPOAAKY € AUHOTO MAUHOBOTIO
KOMOJEKCY B CHCTEMI UNBIUJILBHO-ITPABOBHUX AO0TOBOPIB

CoutansHo CHPAMOBAN CKOHOMIKA, NPArHEHNN 10 AKOT 3akpinneHo B
KovcTutynil Ykpaiun, € CKNaNo CHCTEMOI0 GararOMaRiTHHX BIAHOCHAH.
OcTasHi noTpebyiort zudiepentitiosannoro npaeosolo 3adeineueHHsa 3a gono-
MOTOX KOAU(HKOBAHWX 3aKkoNoAaBUMN akTis, aKi 6 perymosanu pizHomaniTHI
CycnisibHi BIAHOCHHH, OAHUM i3 HARBAXIMBILUUX B CYUACHHUX YMOBaXx € KOAW(pi-
KOBaHi aKTH 3 UMBITLHOIO 38KOI10AABCTBA.
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Ppyurcoxa H.1. [loropip kynisni -apoaaxy cCR¥ICIO MBRHOBGIO KOMMICKCY B CHCTEMI
UMRINLHO-NPERORHX ADIDSOPIB

FoN0BHA 03HaKa BIZHOCHKH, 10 PErYNOIOTLCA UNBIIGHHM TIPABOM, — L€
peanizanis nNpuBaTHUX MAHHOBWX i AYXOBHMUX iHTepecis moarHH. Oany i3
roNOBHHUX CHocobip NpoABy MAHHOBHX INTEPECIB NIOANHM HARMOBHIWE peani-
3YETLCA MEpPes AOrOBIP KYiBNI-NPOAAXKY, NPEAMETOM AKOTO MOXKYTh BUCTYATH
pi3HOMaHiTHI 00’ €KTH.

Y naunit yac Habpap yunHocTi HOBHHA LiMBinwHHA koaeke, skuH no-
HOBOMY PO3rNA0ac NKWTaHHA npas i 06os’a3kin ocib, BBOAUTHL GaraTo Hosex.

3yNMHUMOCH JETanbHIillle HA €AHHOMY MBNHOBOMY KOMTUIEKCI K OKpe-
MOMY 06’€KTi noroBOpY KYMIBRi-NPOAAXY Ta NpaBax CTOpiH y 38’s3Ky 3 Horo
YKAAAEHHAM.

Ak 00’ ekT HoroBOpY KyNiBNi-NpoaaXy ¢ AMHMIE MAHHOBNIA KOMNARKC po3-
TISAAETHCA BNEPUWIE, OCKIILKM [IONEPCAHIA KOAEKC UHOro He 3a3xayas. Taxuh
06’ €KT 4aCTO OTOTOXKHIOIOTH PazoMm i3 LIANM NLANPHEMCTBOM.

Ha nann# vac y Pocificbkiil @enepanii aie LinsinuHuil koneke, akuil cepen
YCiX ROrOBOPIB BMAINAEC NPOAK NIANPHEMCTBA AK oKpeMAii. TTia KM Po3yMitoTh
AOTOBIP KyTHBNI-FPOAAXKY, 3FiAHO 3 IKUM NPOUARELIL 30008 3YETHCA REPEAaTH Y
BJIACHICTb MOKYNLIO MiANPHEMCTBO B LINOMY K MatHOBHI KOMILIeKe, Y HacC po3-
FMSAd€ThCA JaHWH ACTOBIP AK Ky NiBAS-NPOAAXK € AHHONO MAHHOBOTO KOMIIEKCY.

VY niTepatypi 3ycTpiualoTbca AYMKH, WO A0MOBip KyhiBai-npoaaxy —
€AHHOMO MAHOBOIC KOMANEKCY, KOTPHI € OKPEMHM BHAOM LOTOBOPY Kynisni-
APORAXY, NEPETBOPHICTLCA B PI3HOBHA IONOBOPY NP0 MPOAAXK HEPYXOMOCTI.

Ha Hawy ayMKy, L TOUK4 30pY € CRYIHOK, OCKINbKKH €ANHNI MaliHOBHA
KOM MAEKC | € HEPYXOMICTIO, B0 HOro HEMONIIHBO BIA0KPEMUTH BiA 3emMM, nepe-
MICTHTH.

KBaslihikylouoto 031HaKol, fiKa A0IBOIAE BUAINIHTH ZOTOBIP KyNiBNi-apo-
AAXY CAMHOTO MAMHOBOIC KOMIUIEKCY B OKPeMHit BUA NOroBROPIB Kynisni-
nponaxy, € cneungika 06’ckTa KOTOBOPY, AKA i IYMOBROE HeobXxianicTh cne-
Hian bHUX NPABHI, LLO PEMNAMEHTYIOTH AISALHICTL CTOPiH WOAO0 HOM0 NPOAAXKY.

3a AOTOBOPOM KYMNiBRI-NPOAAXY MARHOBOIO KOMMIEKCY OANA CTOpOHA
(nponaselib) 30008 A3YETHCA NEPEAATH €AMHNIA MaTiHOBHIA KOMNAEKC ¥ BARCHICTD
iHWii cTopoHi (NOKYNUEBi), @ NOKylelb 30001 A3Y€ToCA PUAHATA EAXHHA
MaliHOBAH KOMIVIEKC ) CHNATHTH 32 HHOrO NCRHY FPOILIOBY CYMY.

JlaHu#i nOTORIp € ABOCTOPOHHIM, npasa Ta 000R’A3KH BHHHXAKOTEL AK Y
NpoaaBus, TaK i 8 NOKYNUA. 3a 3arajibHUM NPABMIOM NpoAaBeus 30606 a3aHui
nepenary NOKYNUEBi HE INWe MaiHo, a fi NPaBO BAACHOCTE Ha HLOTO, TiNLKH 3a
TAKOT YMOBH Y AOKYTILIA MOXKE BUHHKHYTH BianositHe nparo. BaacHuk He Moxe
nepenaT NOKYNUERi Te, Ha WO BiH CaM He MAE fpana,

Cria 3a3HaUMTH, LU0 AOTOBIP KYNMiBNi-APOAAXY MANHOBOIO KOMIUIEKCY
NIOBHHEH yxnagaTica no6posineHo. Lie npaBo nHise BIaCHHKA MalHa NpoaasaTy
fioro uy #Hi. [poTe icHyE nepenix BEUNAAKIB (IPUMYCOROTO NPOAAXKY:
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AXTYaNLHI NPOGNIEMH BAOCKOHANEHHSE HHHHOMD 3AX0HONABCTAA Yipariu

- Nponax ONHCaHONo y 6opKHKKa MailiHa 3 METOKO 33 A0BOILHUTY BUMOTH
KPEeAHTOPIE;

- NpoAaX 3acTaBNeHONo MaiHa,

- peanizauin kKoHQICKoBaHUX APRAMETIB TOLUO.

MNpw kyniBAL EAHHORO MaiiHOBOTO KOM MJTEKCY MepenacTbes Ak MalHo, Tak
i pasa Ta o60B’A3KK HA HLOFO NOTIEPENRLOr0 BRACHUKA — IOPHANYHOT ocobu,
OCXINbKK caM No codi eauHnit MaliHOBUIT KoMNeke, He Byayuu WOpPUANUHOW
0c0D010, HE MOXKE MaTH HIAKKX 30008’ A3aHb.

Y Aorosopi KyRiBAi-npoaa}y €ANHOrO MaiHOBOrO KOMIIEKCY NOBUHHI
SYTH TOUHO BKa3aHi CKNan i BAPTICTb MaidlHa, SKi BU3IHAYAIOTLCH HA OCHOBI TOYHOT
EeKCNEePTHOT DUWIHKH.

BnacHuk maitnoporo komnnekcy (npogascun) 30008’ a3aHuil nepenaTv
#0N0 NOKYNUER], @ PA30M i3 HUM | NOKYMEHTH. LIEO HOI'G CTOCYIOTHCA. TeXHIUHUF
naciopt. I'lponaseus Brpadae IPABo BAACHOCTI HA € THHHI Malt HOBHI KOMTISIEKC
Y MOMEHT YKARACHHA A0ONOROPY KYFIiBiti-fponaxy. Asie 5K rpano pnaciiocti Ha
HEPYXOMICTL BHHHKAC 3 MOMEKTY peccTpallif norosopy Kynisti-npogaxy 8 biopo
TEXHINHOY iHBeHTaphiauil (BTI). a ockinbkH eanHnil Maiinos)il koMnaexe €
OAHHM 13 BHAIS HEPYNOMOCT), TO 40 HbOTO 3aCTOCOBYIOTL AHANOTIUHI [IpaBiLIa,

Y niTepartypi iCHYIOTL ILOAC ULOrO Pizit ToHKH 30py. [1paso BiacHocT
HA 00 €KT HEPYXOMOCTI BUHHKAE 3 MOMEHTY YKIaAeHH:A NOFOBOPY KyNiBAi-Npoaa-
XKY. | 3 ULOrOo MOMEHTY ROKynelllh (BRACHUK) MOXKe Ha CBIW poi3cya po3no-
PRLKATACh MAWHOM. ANC BIFE HE MOXE HOIO NEPEIPOAATH, A0KH HE OTPHMAC
CBLIOUTBa NPo npase BnackocTi 3 BT — peccrpauiiivoro nocsiaaenns, Orxe, B
NaHOMY BHMAAKY MOMEHT BUHHKHCHHA NPABa BNACHOCTI € HEOAHOUacHUM. Mix
NePINAOM YKNaaeHHs noroeopy i Horo peecrpanic1o i 5T y noKynus He BHHUKaE
e adCoONKOTHONO lNpana BAACHOCT) HAa €AHHHH MafHOBH I KOMINEKC.

Cuia 3a3HauyHTH, U0 NPABOM NPOAABUS € BCTANOBNEHHA Wi €HHOTO
MaRHOBOI'O KOMNNEKSY ¥ AOIOBOPI KYyNiAni-nponaxy, 3riiHo 3 eKCRepTHOK
ouiHKUIo. A nokyneus 30008’ A3adMil CHAATHTH NOBHY LAY, BUXOLSNHK 3 YMOB
rorosopy. Takou y 6roBopi Kynisai-npoaaxy moxke OyTH nepeadauelio poscrpo-
HEHHA NAaTexy. Y JITepaTypi 3 WhOoro NPHBOLY 3yCTPIIAIOTLCH PI3HT AYMKH, ane
8 GiALWOCTI BUNAAKIB O1J1ATA 3MIACHIOBANACH Y PO3CTPOMKY i3 BHCCEHRAM OC-
T@HHLOrO NAATEXY NPH peecTpautii npaea suacuocti. I'lponasetts vakox 30608’ 9-
3aHul 30IHCHUTH BCI NONCPEAHE PO3PAXYHKH 3a Aanitii 06 €K, anacni yobos’a3a-
HHSA, AKLIO XK Hi, TO NIOKYNEUb BOPABE BHMAIaTH IMEHLUEHH LliHH,

Ax 6yno 3a3HaUECHO BMILE, €AMHWH MATHOBHI KOMITNCKC € HEPYXOMHM
MaitHOM, OCKiJIbKKA NPH nepenayi Horo y BRacHICTh MEPEAacThLCA e i 3emin. B
JaHOMY AOTOBOPE CAMIA PO3PI3HATH ABA BUAW IEMAI: MO-NIEPULE, L 3eMiA, Ha
KA po3TALIOBaAHUA €AHHKAH MaliHOBHIA KOMNNEKE, a No-ApYTe, 1e 1ie | npuaerna
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Fpywuncoexa H.1 Jorosip Xynisni -npoaaxy €AMHON0 MASHDAOMD KOMIICKCY B CHCTEMI
LB iNbHO=NPaBOBUX JOFOBOPIs

TepuTopis. ToMy, AKLIO 3AiHCHICETLCA NPOAANK 3EMINT, AKA HATEKHKTL NPOLABLIO
Ha TipaBi BNACHOCTI | Ha HIl He poiTawoBauni eanHui MalinoBuill xoMnaekc,
yKNagaloTh pi3Hi NOroBOPH.

TakoK B 0608’ 430K NPOLABUA BXOAWTS HONEPEANTH IOKYNUSA PO MPABO
TpeTix 0ci® Ha eaMHYR MaiiHoBUI KoM IuTeke. OCKinekn BUULE3ranannil 06 kT
MOXKE HANCHATH HA NPaBi BIACHOCTI HE TiNbKK ONHIR 0COBI, AKINO BIACHUKOM
BHCTYNac jopHaAHYHa ocoba. Y TakoMy BHNARKY €AUHNA MallHORUH KoMRnnekc
Oyae nanexxars Ha npaei cNiNLHOT YACTKOBOT BAACHOCTI 0coGi, 4 Iroay Ha nNpoaax
AOBHHHI AATH BC) CNIRBAACHIKH. BHX0AAUH 3 ULOro, ski10 Maiionni koMneke
Gyae BUCTABACHO HA NPOAANK, TO IIPHIIOMYCTHCA ITOAA BCIX CHIBBIACHHKIB.

ICHYC wte nepeBaxHe NPaRo KyNiw1i YACTKH y (Ipasi cninbiot 4acTKOBOI
snacHocTl. Ane Toai 06’ ekToM aorosopy Kynisni-npojaxy 0yne BIUCTYNaTH He
CHMHIIT MATIHORHNA KOMMJEKE. & AHIUC [IOT0 “acTHHA. § YCIMA HACTYTIHHMH
HACNIAKAMMU.

3a naHim AOTOBOPOM MOMKHA TdROK BCTANOBLITH OOOH 130K npaiasus
UM NOKYITIA 3ACTPAXYBATH € AHHUIA Mailinosrl koMuaeke, SIkmo cropona,
30608 #3211 30CTPANYBATH CotHAE MATIHOBHE KOMIBIEKRC. 1€ 3POOINA LILOFO, TO
APYFR CTOPOHA MAE NPABG 3ACTPAXY BATH TOBAD | BUMAFITI BUURKOLYBAHHA BUEPAT
HA CTPANYBAHHA a00 BIAMOBHTIICH BiJl OIGROPY.

3a 3arannsuumM NPaBrUIIOM II.OI'OBiI'J JPHIHHACTLCH B MOMUOHT BHKOHaHHA
30008 #3aHb. Y JaHOMY BUITAIKY /10 AOFOBOPY KYIIBIIE-1POAKY CAMHOTO MAHHO-
BOMC KOMJIJIEKCY CRIA 3ACTOCYBATH 3aFMIbHIT NONOKEHHR. AN JNHNIIC 33 3r0A0K
CTOPIH DONYCRAETHCR IMIHA 00 posipsanta yMmoR norosopy. Jorosip Moxe 6yTH
IMIHCHO a0 POIPBAHO 33 PIUCHISIM CY/1Y 1A SIMOIY 0NI¢T i3 CIOPIM ¥ parsi
ICTOTHOIO MOPYIIEHHA TOTOBOPY HUIDIO CTOPONOIO. A v 1B AIKY 3 ICTOTHOK
IMIHOKW OOCTABIN YKAAACHHN JIOFOBOPY KYNIAME-NPOADKY €ANHOIG MAitHOBOIO
KOMIUICKCY, Moske Oy'T# 3Mine it ado posipeasudii 3a 3101mo crophi,

(Ipy 3MIHI TOPOROPY 30008 H3AHIBE CTOPIH IMIHIONTBLCH BIANOBIAHO AQ
HOBHX YMUB. a I]pl-l‘ posipuaum = MPUTTHHIKYThEH,

OTxke. y ROTOBOPI KYUIBAI-NPORAXKY CAHHOIO MalilIOBOIV KOMIIEKCY
Gararo o3HaK CrisnaAaloTh 13 3aranbHHM AOFOBAPOM KYIHIRNI=HPOAAXKY, NPOTE €
Hesanepeuni ocoBnUBOCTI, AKI HPHTAMAHHI JIHILE JOTOBORY KYLIBAI-NPOAAKY
€AHHOFO MARHOBOIO KOMILIEKCY | AKi JI03RONIUK BHALMITH HOT0 B OKpeMiii BMA,

1. Lluriron s wosewe Yepasnt,

2. 3akol Yepainu aia 7 merowo 1991 poky “Tlpo maeuaeetn™ 4 3BP - 1991, — Ne2(.

3. 3akon Yepainn sin 9 motoro 1997 poky “1po npasavvsnimio sepekasnore maftda” & Nonoc
Yrpaiiw, — 1997 — 206epeins.

4._Tlpaso snacocri b Ykpaini: Haau. noci6. / 3n pea O.8.20sepn. 1E.C.Kyncuosni. ~ K. IOpinkom
1nTep, 2000.
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AKTyansHi NpOGNEMH SACCKOHANCHHA YHHHOTO JAKDHOLAARCTBA YKPalHH

5. Crapuee O, Hu MOXHE NpoaaTH BracHe nianpuemcTao? // KOpHAYHUE BicHnk YepaiuH. -
1999, — Ne2.

Grushchynska N 1.
SALE CONTRACT OF UNITED PROPERTY COMPLEX IN THE SYSTEM
OF CIVIL AGREEMENTS

The article is devoted to the united property complex sale in the system of civil legal
agreements.

An author explores the common and special grounds of conclusion of treaty of purchase-
sale of such complex, the moment of origin of right of property. Accents atiention on comparison
of it with the real estate sale.

FO.A. Yuiaxkosa
O MU TAHHA ©OPMMU ITPABA BJIIACHOCTI

[TouaTTa “dopMa Npasa BAACKOCTI BXXUBACTLCH AK Y Haylli, Tak | B HopMa-
TUBHO-NPABOBHX aKTaX. 30KpeMa, B 3akoni Ykpainn “Tlpo snacHicTs” 8ia 7 nio-
Toro 1991 poky, 3akoHi Ykpaium “FIpo dropmu BnacHocTi Ha semnio” Bia 30 civna
1992 poky, y ctarTi 116 KoncTutyuit Ykpainu. Lle nOHATTA WMPOKO BUKOPHUC-
TOBYETHCR aBTOPAMy MOHOrpagii, NiAPYUHHKIB.

3 NnputHATTAM 16 Citnn 2003 poxy LIMBIHOrO kogekey YKpaiHu, B AKOMY
NOHATTA “(popMa nNpasa BAACHOCTI ' BIACYTHE, Ta focnoaapchkOro Kogexcy Yipai-
HU, B AIKOMY Lieh TepMiH 30epiracTben, nutanHa “dhopmu 11pasa snacrocti’” Habyno
CBOET AaKTYaNbLHOCTI, @ OTXe, noTpebye po3rnaay.

MNutanHio dopmMu npaea BNacHOCTI Oyfa NpyaineHa He3HauHa yoara y
mororpagii 51.M.Lllervyenxo, M.B.Bexeusxoi, |. M. Kyueperko “Ipobnemn saoc-
KOHANSHHA NPaBOBOTO PErYMOBAHHS 1pasa NPUBATHOT BAACHOCTI”, ¥ HayKoBii
npaut KO.C.Yepronoro “MetoponorituHi npotuteMn peryalioBasHs BiAHOCHH Briac-
HOCTi B 3aKOHOJABCTBI YKpaiHW™, B HAYKOBMX ACPOOKaxX pOCIHCLKHX YyUEHHX
E.A.Cyxanosa “Jlekuww o npase coScTecHHocTH”, B.T1.Mo3onina “{1paso cobcr-
peHHOCTH B Poccuitcxoit Denepaunu B nepuon nepexona K pbiHOYHOH IKOHOMKKE™,

Tomy 3aBRaHHAM ULOIO AOCHIAXEHHN € BUIHAHEHHA AOWINBLHOCTI
3aKpiNfieHHA B 3aKOHOAABCTRI MOHATTA “GopMa npaBa BhracHoCTI™,

Ak 3aznavae H.I.€ropor, nokatrs “dopma enacHocTi” nos’s3zane 3
TAKMMU KATErOPiAMM, K CTYNIHL YCYCNITbHEHHSA | 0COBNHBOCTI YCYCHilbHEHOTO
maitha [2, ¢.5t).

Cnia noroaytuca 3 B.I1.M03001H1M, LLO CTYNiHE YeyenifibHeHHs MaltHa
AKX KpUTepilt ANA po3MeXyBaHHS (POPMH BNACHOCTI 8 NEPIOA ROPHHKOBOI €KO-
HOMIKH, KOJAH 3aKOHOM AONycKajloct o0MeKeHe 4yco pPiBHIB YCYCNINIBHEHHA
MaliHa (aepxasHui, KoarocnHo-koonepaTHaini | cycnineHunit), 6ye Bunpas-
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Vuaroea 0. A. lo nuTanss GopMi paBa BAACHOCT

naHuM {3, ¢.21]. Y nepion icHyBaHHA KOMaHAHO-2AMIHICTPATUBHO! CUCTEMH
kOHUENILiA (OPM BAACHOCTI BHKOMYBaha (yHKUIIO pozMexysBaHHa maliHa 3a
OKPEMHMM KATErOPiAM#M, HA sike MOWMPIORABCS Pi3HWUHE Nparosui pexim, Ak
Hacninok, oaHi GopMK BRacHOCTI 3afiMand NpUBiNeNoBaHe CTAHOBHLIE LLOAO
IHWNX PopM.

I3 3anpoBamkeHHsmM B YKpaiHi phuikoanx pedopm, nporonoiennam Koxe-
THTYUicio YkpaiHH pisrocTi scix cyb’ekTiB npaBa BNacHOCT nepea 3akQHOM,
nin AK010, Ak 3a3navac K).C.UepBoHHit, cain po3ymiTH pissi ymosu 3aificHe HHS
Ta 3AXMCTY Npasa BAacHocTI {5, c.44]. inousirra “dpopma npasa rnacHocTi™ Haby-
Ba¢ JHWONO 3HAYEHHA,

[NpaBo BAACHOCTI 38 CBOTM 3MICTOM € €/IHHHM, OAHAKORHM /A YCIX CYy-
6'cxTiB Npasa. s KOXKHOTO i3 cy6' CK B 1paBa ANACHOCT] BOIO NOBIHHC NPOAB-
NACHCA B NIPABOMIPHOCTI BOIOATHHA, KOPICTYBANMS | POINOPSIOIEHHS 00" €KTaMu
npasa BAACHOCTI.

[podgecop E.A.CvxaioB BHCAOBNIOC JIYMKY, 1110 (pOPMIT gacHOCTI — ue
CROHOMI'THI (POPMI BPHBAACIHIEHHA. 8 AKX HPOABIAIOTHSH CKROIOMIU I BiIAHOCHHN
NPUBAACHEHHS B 3ARCHIOCTT BIAFOIO, NTO € cYO CKTOM: OKPUMA AI0IHIA, TPYN3
ocif M OpraHi3OBANIE MK KONCKTIIB, ACPHIBN HH CYCIHALCTHO B linomy [4,
c.44j. BignosigHo | po3prsHsIOTE IMAHRUIYAILHE, Tpyiiose alo KONCKTIIBHE i
CycmifibHe, a TakoX 3milfale npupmicicHHA. ToMmy opmit BARCIIOCTE €
EXOHOMIYHHUMMH. A He OpPHANTHMMH K&'I't.’l‘O]'Ji}Ir\'!lft. Tx HE MO UTOTOXHKIBATH 3
NMPABOM BAACHOCTI G0 3 HOFO PIIHOBMIGIMH, BHAKIIOUH a00 BPOTHCTABASIONH
na Wi niacTaBi, HaANPUKBAL, CIpase issLAYansioel (abo Cnpusarniel’) saac-
HOCTI™ 1 NPaB0 KONSKTHBHOT BIACHOCTE . (POPMIU BARCHOCTE HK CROFIOMIUHI Bill-
HOCHHK BHPAKAKOTLCH B PIHIN IOPIAHY NN (POPMAX. AKI HC 3ROAN THCA NHLIE
Ao npasa gaacHocTi. OxpiM 1010, npogiecop 1L A.Cyxatos Beprac ysary Ha
TOl (Paxy. 110 YUACHHKIMH MAHHOBUN BLHOCINL AKI PEIYARHOTHCA NHBIAbHHM
NPAROM. Y TOMY HWCIHI CYO CKraMH NPapi BIACHUC H, MOXKYTL Oy I e Bei cyd ekTit
EROHOMIMHMX BiﬂllOCMH NPRIVIACHC A, '31}K]1L'Ma, HHMH HE MOXKYTE BLHCTYNATH
TPYAOBI KOACKTMBMW. Pi3HI CITIABHOCTI. SKI HE MAIOThH CROJIO RIJIOKPOMIEHONO
MaWHA. AZKE BOHH He BIAUYXKYIOTL Ovilh-ske Maino Bin Maila iHmnx ocib,
Hepul 3a 8ee 8in ocoGreToro Malina CBOIX VIACHHKIB (UNCHIB), 3 10MY 1 NC CTRIOTH
CAMOCTIRHUMH YUACHHKaMH MaTTHOBHX siltocH (BRachukaMil), Ko x Take
BIAOKPEMSICHHA INIRCHIOETLOR, TO YTBOPIOCTLEA HOBHIL CaMOCTHIUNA Cy0 eKT
(BTAacHMK) ~ fopraNHA 0CODA, HANPHKIML, AKLIONEPHE TOBAPHCTBO, AKHA €
{HUMBIAYANLHHM, & 11 KONEKTIBHHM CYO CKTOM, OCKUILKH HOro YHACHHKNH
BTPA4AIOTS NPABO BAACHOCTI HA Nepeaane lopuanutiil 0cobi Maitio. B exoHo-
MiYHOMY 3Hauerni Cy0’exTOM NpUBRACHEHNA B TaKil CUTYaUIT MOXE BBAXATHCE
i KOREKTHB, ANE B UUBINBEHO-NPABOBOMY 3HAYEHHE €XHHHM BN2CHHKOM CTaE AnLIe
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AKTyansHi IpobACMH 8A0CKOHANCHHA YHHHOTO 3aKOHOARBCTEA YKpaTHH

lopHianuHa ocoba. Bianosiano, cy6’'ekTH opuanuHuX BinHOCHH (npaea
BAACHOCTI) i EKOHOMIYHKMX BiZHOCHH (NPUBIACHEHKHS) He 000B’ A3K0BO ciliBHa-
NaioTh,

IMpodpecopm E.A.Cyxanos ta Sl.M.lliepueHKO DOB’93y10TH BiAMOBY Bil
¢opM BNACHOCTI TEKOXK i3 NPHHUMNOM PIBHOCTI BCiX GOPM BAACHOCTI, NI KKUM
PO3YMIETLCA PIBHICTE MOXIMBOCTEH, HANAHUX PI3HUM CYD’ €KTAM NPHBITACHEHH,
Lleit npuuruun, sk 3asHavae E.A.CyxaHon, Ma€ eKOROMiUHUIA, a HE KOPUANYHWHA
xapakrep. 3a6e3neHHTH PIBHICTL YCiX (POPM BIACHOCT! B HOPHANYHOMY 3HAYEHHI
HEMOXIMEBO. AJDKe B AEPXKABHIH BNACHOCT] MOXKE 3HAXOAHTHCH OyAb-ake MaliHo,
B TOMY YHCHI | BUITYHEHE 3 060poTY, Aeprkasa moxke HabyBaTH MaliHO ¥ BNACHICTH
TakKUMH cnocobamu (noaatix, 36opH, MUTO, KoHbICKaLia, HauioHan3anis), AKi
HEAOCTYHI FPOMAAHAM 1 KOPHANUHHM OCODaM. 3 IOPHAHYHOT TOUKH 30pY MOXKHA
NOBOPUTY NP0 PiBHUH 3aXHCT YCiX CY0 €K TiB Npaga BAACHOCTL, 8 He ITPOo PIBHICTL
piztinx ¢opM BiacHocTi. Tomy icHyBaHHs pi3zHux dopm Baachocti (T0bT0
€KOHOM iUHHMX (POpM NpHBAACHEHHS MaTepianbHyx Gnar) He BHMAara€ HasBHOCTI
BiANOBIOHKX ™M Npae BAAcHOCTI. Npy iHwWoMY niaxoni wi pi3HOBMAHOCT! ApaBa
B8/1aCHOCTI NPH3BEAYTH A0 po30ihKHOCTEN Y amicTi npaB snacHHKiB (4K ue mano
MiICLIE paHille, KoM MallHO IHAXOAMAOCK B aepxasHil aGo iHwii ¢opmi Bnac-
HOCTI | HapaBano i cy6’exTy Habarare §inbLui MOXKARBOCTI, Hix Jopma ocobucToT
BRNACHOCTI), WO NPU3BOAUNO A0 NOPYLUEHHA NPUHUMITY PiBHOCTI (JOPM BAACHOCTI.

Bepyuu ao yearu ui odcraBuku, Likasoto € aymka E.l.I'ena, 3 Akoto BaXKo
HEe NOFOAMTHCHL: IMICT BAACHOCTI | NPasa BJAACHOCT] MOBWHHI OYTH mns BCix
cy0’€KTiB NpaBa ONHAKOBUMH, & FIPABOBHIT PEXKMM MaliHa Moxke OYTH PisHUM.
Knacudikauis nacHocTi 3a hopMaMu — L€ COUIaNLHO-NONITUHHHE NPUHOM, Lo
3a YMOB NPABOBOrO PErynioBaHHs He noTpibuui [ 1, c.56].

Ha Hawy AyMKY, U5 NO31ULiA € cNpaBii BUNPAaBA&HoI0 | Mac 00rpyHTOBaNI
NiACTaBH, AJKe NPaBo BAACHOCTI 33 CBOCKO CYTTIO € €AHHUM ANA YCiX cy6'eKkTiB
ApaBa BNACHOCTI. ] 7a nONOMOFOK0 XapakTepHUX O3HAK, AKi PO3KPUBAIOTH CYTh
npasa BnacHoCTI, MOXXAMBa HepcoHigikauis fipasa BnacHocTi 3a cyG’ekramn. Y
38°A3KY 3 UM BTPAYac CEHC HE NUWie NOHATTA “"(hpopma npaea BnacHocTi”, ane W
noain npaea snacHocTi Ha (opMu. Ha xanb, No3vUis 3aKOHOAABUA 3 ULOFO
NUTaHHA BUKNaReHa He JMIUEe He YiTKO, a # cynepeunuBo. 30Kpema, AKIUC
3BEPHYTHCA A0 aHanizy KowcTutyuil Ykpainu, to u.l c1.13 Buainge npaso snac-
HOCTI YKPaiHCBKOIQ HAPOoay, a BXKe CT.4 | 3aKpinaioc npasc NPUBATHOT BNACHOCTI
(piznunnx ocib, reprxasHy Ta KOMYHabHY BRacHiCTb. ToOTO Beae Mosy npo eko-
HOMIYHI (POPMH BIHACHOCTI | TUM €AMUM CTaBUTL BW3IHAHHA cyG’ekTis npasa

BNacHOCTI B IPAMY 3aNEXKHICTb Bill EKOHOM 4 HUX (hopm BNacHOCTI. TaAKHUM HHHOM,
KoucTHTyUiclo YKpaiHH 3HOBY €KOHOMIYHI BiAHOCHHH ONOCEPEAKOBYIOTHCH
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Viuarxoea 10.A. Do NRTAHHA QOPMKH NpaBa BAECHOCTI

MPasoM NPUBATHOT, AEPXKABHOT Ta KOMYHanbLHOT BnacHocTi. OkpiM ToTO, B 1.5
cT.116 KonctuTynit Ykpainu 3azHauaeTbes npe gopMu BNaCHOCTI.

LUnsinbHuH KoaeKe YKpainH Bin noHATTA “dopma npapa sracHocTi”
sizmosuaca. Po3ain | kHArY TpeThoi “ITpaBo BAACHOCTI Ta iKW peyosi npasa™
BH3HAYAE NPABO BNACHOCTI YKPaTHCLKONO Hapoay, NpaBo NpHBATHOT, NPaso fep-
KABHOT Ta NPaBO KOMYHaNLHOT BracHocTi. TobTo [iuBinLHnit kopexc Yipainn,
Ak | KoncTuryuin Ykpaiuu, B “3a8yanb0BaHOMy BHTAAAI" Befe MOBY Npo
eXOHOMIUHI (hopMY BITACHOCTI,

Y GaraTeox cTarTax l'ocnosapcbioro koaekey YKpaiHi BKWBACTLCA NO-
HaTTH “QopMa BRacHoOCTI™.

Ak 6aUmMo, Ha 3aKOHOAARTOMY PIBKI NOKK 1O Jiirypye nouaTTs “hopma
BAACHOCTI™ | NPOBOAMTHCS ITOAIA HA POPMH BAACHOCTE ANl MOXHA KOHCTATYBATH,
L UET TEPMiH HE BUKONYE YXKe TieT hyBKRITE, sIKAa NOKIAAIACH H8 HLOIO B tepion
ICHYBAOHHH KOMaHAHO-AAMIHICTPATHBHOT EKOHOMIKH, A MAC YMORHE 3HAUEHHA.
Ha pawy nyMky, AcuinbHO Ovio O BH3IKaUaTH B8 3AKOHORABCTRI He npaso
NPHBATHOL. NMPaBO AePHABROT TA KOMYHANLIOT BIACHOCTI, 4 NPARO BAACHOCTI
$ENUHOT | IOpHANTHOT 0CO0H, HPARY BIACHOCTT ACKARN. NPRBO BIKICHOLCTI
TCPHTOPIAALHOT FPOMAsLN.

Lo Pena K, OQrpasgenie monoaliocckoil RaTeropii “cobe theHHOe s 8 3CHC I8N 10ieM

o eshed Be £ 3o ik MockoBeRoIo yudnepeaicsa, - 1992, Nuo,
Eropons TEH Paskaanc RO-1paaaroe e vAaipeenidde 00mec e rauy orpomesndl, - J1. HORS,

CMasonmc B L TIpaso coow iaeinme 1308 Pocciniicnoil <ol Pasinn 8 i pinct HEPRO KK [3hsion ot
wonositke / PAFEL He=wesapoinsa v npasa, Mo 1992 - (76 ¢,

4. Cvxanos AL Jekiim o npane coociseimmee i, - Mo 1Op. a-pac 1990 - 240 ¢

Hepsounii 10).C. Merooaorinm ipodaesinr npiasasora PCevsaionaime 8aoCHH 5ot n
SAROHOIABL T YRPaTsm 2/ L Ronosiko-npanasi npuid:aexin 1 paacpopaiinii ui Boesme siacioc i
i Ypaini: 36 wavk ngrows £ BACeninwnos, BACoivierenknii (RLun pen ) Axaewiy
HPasORIEX Havk Yrpatnn. (nc i e nparaisorosgyis i ni mpimcannines. Ko Manyv-cxpun
1997 - 196 ¢.
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Ushakova U Y.
TOTHE QUESTION ABOUT THE FORM O OWNERSHIP RIGUY

The report cavers the isstwe how the congept “owaership [orm™ s bemg set in the legishs-
von of Ukeaine. The congiusion is that the (egslative split of onnenship ngli inte forns and
application of the teem “ownership 1ghit” bears the condationl sense. There is the opinion itheun
the expedicney to set in the legishation U right of owoership ol natural person and fegul entit.
stale ownership right and weernored cammugridy owoershep pight, instewd of pnivate. state and
municipal vsvnership right.
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AKTYRIbHI NPOGREeMH BOCKOHANEHHA YAHHOID 1aKCHOAABCTBA YKPATHH
.. Fanywax
M1ACTABM HHIUBLIILHO-iIIPABOBOI BIATTOBIZAJIBHOCT]

JHUKYBAJABHUX YCTAHOB 3A 3ANOCAISAHHSA LHIKOAM XKUTTHO
TA 3/10PO’10 ¥ POMAJSIH TPH HAZAHHI MEJAUYHHUX NOCHYT

[TpuiHaTTa HoBOro LIMBINBHOrO KOAEKCY CTaJI0 NOYATKOM HOBOT ENOXH
perymosaHig UHBIIbHO-NPABOBHX BIAHOCHH ¥ BCiX cepax CycnibHOM XHTTA.
OnHak MeasMuiuHa 3aauknack, MabyTh, €AHHOIO rany3slo, € HOPMH HOBOTO
LUMBiLHOTO 3aKOHOAABCTER BCE L€ YCTYNAOTL MiCLe 3acTapinyM BiaHOCKHHaM
M NiKapeM i TaUIEHTOM, KOJTU XBOPHIi THAX0AKTLCA ¥ 0e311paBHOMY CTAHOBHLLI.
Taka cutyauia 00yMOBNeHa BIAOMUM KOHCEPBATU3IMOM MEAN'IHOT ranysi, BiacyT-
HICTIO JOCTATHLOT MPABO3ACTOCYBANLHON NPAKTHKY, HAABHICTIO BEANKOT KIILKOCTI
cneliajibHUX MEAHKO-HOPHRHIHUX ITHTAHb, A5 BUPIIEHHA SKHX NOTPiOeH aocsin
y rahy3i MeAHW4yHoOTIo npaga,

Ax i B Gyab-akiii cpepi uMBiINbHO-NPABOBUX BIAHOCHH, Y Fany3i MeRH4-
HOro npasa 30608’ 83aHH i3 3ANOAIAHHSA LLIKOAM — OHH 3 OCHOBHHX IHCTHTYTIB,

He3saxawuu Ha Te, L0 NUTAHHID LHBIABHO-NPABOBOT BLANOBIAZNBLHOCTI
B NiTEpaTypi NPUAINANOCH AOCHTEL YBAarW, oAHaK No3a yBaroi BCE-TaKy 3a/iu-
WIANHCh OKPEMI aCAEKTH HeAOCTaTHbLO AOCNIAXEHHMHM, 30KpeEMa BianoBiaaib-

HICTb NiKyBANBLHUX YCTAHOS 32 3aNOAISHHA WXOLHU XXHTTHO Ta 3IA0POB 1O rPOMaisiH.

Oxpemi apTopm, Taki, ax A.M.Casuubxa, M.H.Maneina, C.C.lllesuyk Ta
iHIDI B8 XOo] KOMDAEKCHOT XapaKTePHUCTHKH BIiAAHOCUH i3 HAOAHHA MEAWYHHUX
NOCAYT 3BEPTANUCH A0 NUTAHE UUBINLHO-NPABOROT BiANOBIAANBHOCTI NiKYBath
HUX YCTAHOB, APOTE i KOC] JAJMEILAIOTLCA HEBHD LUIEHHMH PAA BAXKAHBHAX NYUTaHb
LtbOTO ACHEKTY.

Sk Biaomo, Qitoue 3aKOHOAABCTBO BUAININE TaKi YMOBY OCNIKTHOT BIANOBI-
RANSHOCTI: &} npomunpasricme Qirunn 3anodiosaua wkoou, 6) naseanicnie
WKOOU, 8) NPUSUHHUY 3G SICK MIHC TPOMUNPAGHOI NOBEOIHKOIO | KOO0, SKQ
nacmana; 2} auna sancoireeaya wixoou (c1.1166 LIK Vkpatuu) [1, ¢.361].

CyKkynHICTb NepepaxoBaHrMX YMOB, HeoOXiAHWX LA HACTAHHSA UHBINbHO-
Npasosoi BIANOBIAAALHOCTI KOHKPETHONO CY6’€KTA, NPWITHATO HA3HBATH CKIAA0M
UHBIABHOrG NPaBonopyLieHHA. BCTAHORNCHHA NalUX YMOB 301 HCHIOE THLCA CaME
B Takil NOCAIAOBHOCTI, OCKINLKY BIACYTHICTb OIHIET 3 NONepeaHix ymoB nosbas-
JA€ IMICTY BCTAHOBAIOBATH iHWI (HacTynHi) ymosH {6, ¢.439].

Jna npaBUALHOT OLLIHKH LIHX YMOB 11ill 4ac X 3aCTOCYBAHHA Y NpaBosin-
HOCHHAX, LI0 BHHUKAIOTL ¥ MEAHUHIN Cepl, HEODXIAHO 3YMHHUTHCH Ha KOXKHLA
3 NEpeNIYeHUX.

Hpomunpuaenicms noeedinku 3anonilosaua WKoOAH € NePLuo Heod-
XiAHOIO YMOBOK HACTAHHA AENIKTHOY BiNOBIiAAALHOCTI, OCKINbKH LIKOAQ,
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Fawywpax £1.5. ThncTapn LUHBiNLHO-TIPABOBOT BIANOBIAANLHOCTI MKYBAALHHUX YCTAHOB 38
IRNOAIAHHA UIKOAH WHTTIC TA 3R0POR KD FPOMAJIAN RPH HANAHIN MEAHYRNX NOCTYT

1aBflaHa NPaBOMIPHO, 32 3aralbHHM NpPashIoM BiJILINOLYBAHHIO HE RianArae
(1166 LIK Ykpaiun).

ByKBANbHO “NPOTHOPABHICTL™ 03HAYAC NOPYUIEHHA HOPMK NPABa, HEBil-
NOBIAHICTb PE3YALTATIB AiANILHOCTI BUMOTaM i 103BOJIAM, AKI MBIOTLCH B HOPMaX
npaga. [1poTHNpaBHa NOBEAIHKA MOXE BUCTYNATH AK B AKTHBHIK dopmi, 10610 Ak
y BUINSAI A, Tak | Yy BUMIAR nACHRHOT — y BUIMsai Oe3ail. Ha siaminy sia xpu-
MIHANBLHOTO, B LWBINbHOMY 3AKOHONABCTEI HE AAETLCA HITKOMO BUTHAUEHHA NPOTH-
NPABHOCTI NOBEAINKH, AK | HE [RCTHCA NEPeNiKy NpoTHNpantkx Aik. ToMy ans ouiHKM
NPOTHAPABHOCTI {(abo NPaBoOMIPHOCTI) NiHbL BIANOBIAAYA ADNYCTUME TaCTOCYBAHHS
aHanoril NPaBoBIX NPUHUMINE, AKI MICTATLCA B THIHKMX FUTYIAX Npasa.

Ao cy®’ckrip, aKi HaualoTh MERHUHI NOCRYTH, MaiiGinein BRanum yss-
NAETHLCA TaKe POPMYNIOBAHHS ITOHATTS “HPOTHNPABHOCTI

* BYHHEHIIN QIS Hb, AK] HE BUINORIAAIOTH NOBHICTIO 400 (ACTKOBO ODiliHHMM
BHMOTaM. NPHITICAM, paByUaaM:

* HAABHICTh HCAOMIKIR MeAIMHOT nocnyri, 10010 T NeniANOBIBHICTL CTaH-
AAPTY. YMOBAM AOTOBOPY 200 BHMOTAM, AKTIHNMATHO CTARISTHCA 10 AKACTI,
BHXOAAUH 13 3aNPONOHOBAINNX NINOALB, ¥ CY/IOBOMY NPOIICC] He CKnasae

IPYAHOLUIB 3CTABMTH (PAKTHYI) QBCTABKMHN CRAPABI 3 HANBHIIMH OPHLiHHUMN
BUMOTaMu, DPIHENICAM 4, ITPABHIIIM L 2 TAKOXK 31 CTAIAPIOM. YMOBAMH HOIMOBOPY
ab0 BUMOTAMH, AKI 3BUUATIHO CTARIIATLCH A0 HKOCH ARNOT KONKPCTHOT MERHUHOT
nocayri. JUisi uboro A0CTaTHLO IRCPHUVTHCE KO NCPLIHTCHOIO HOPMATHBHOIO
MaTepiany abo NOCTIBINTH BIANOBLANI HHTARUS REPEIL CKTIIEYIOM,

Pes3ioMyI0ui RUTaNHR NP0 NPOTHIPEBIICTL AK YMOBY BiIANOBIATLIIOCTI
B MEAK'HIIT cpepi, CRIA MIAKPECHIITH, 110 BOHA BHPIKACTICH B HANBNOCTI 8Hpob-
HHYHX, KONCTPYKFMBHHUX 200 IHMHN HeNoNiKiB, AR1 HRISIOTHCA HACHIAKOM 110~
PYIIEHHS ICHYIIHX BHMOE, LUO CTABINTLCR MO AKOCTI MEAHIHOT A0NMOMONIY,

MpoTHAPaRHICTE MOXKE BUPOKATHCA B TOMY WICH | & nanaint Heppapannol abo
HEAOCTOBIPHOT indopmartt npo nocayry ado pofory (1209 1K Yipainn).,

f1i0 nikodoio B Teopil QUBINLHOIO PABA POIYMIIOTDL IMECHEIEHHA a0
IHUILEHHT MAHHOBHX UK HeMaltaosnx {ocofucTnx) Saak 1o OXOPOHMOTECS
AKOHOM (8. €.7]. ¥y AaHOMY BHHAAKY  31OPOB’A | XKIFITH.

Ha sigminy 8ia 3akoHopacc pa sapyOikinx kpaii, sokpema Pocit (Ipuxas
Munsnpaea Pocenu ot 10 nekabpa 1996 ropa Ne 407 O BseaCiiN B NPAKTHKY
NPaBuA NPOKIROACTRA CYAeOHO-MEHIIHHCKIIX €RCIMEPTHI™ ), JIC MICTHTLCA MiTKe
BUZHAMEHHSA IUKOAH, CAPHMMHEHOT 110POR'IO, B YKPATIICHLKOMY 3aKOHOUABCTEI
TaKoTO BH3HAUEHHA HeMac€, a TOMY HHTOP BBOXKAC 34 AOHUILHE JAKPHIUTH Take
BH3HAMEHHA 3AKOHONABYO.

ikoaa, 3anoaiana yUIKOLDKEHIAM 310p0B s, OKPiM CYTo hisionoriyHux
npoaBig, Mac B cobi wHpoknit cnexTp i couiaNtHO-eKOHOMIYHHX Hachigkis, Y
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AKTyanbHi npobAeMU AEOCKOHANEHIIT YHHHOID 3aX0R0AARCTIA YikpalHu

38'A3KY 3 UMM BRXUIMBO APABUALHO OUIHUTH OKPEeMi CKNaaoBi L1bOro NOHATTH
AN X 1oAaNLIONo BiZIKOAYBAHHA.

i1ikona 3a0poB’10 BKAOUAE B cefe ABa CAMOCTIHHMX eNIeMEeHTH: MaliHoBy
WIKOAY TA& MOpanbHY wikoay. [pn uboMy o6UABA Ui KOMTIOHEHTH MOXYTh Po3-
TAAAATUCH AK CKNAN0BI “IKOIAH 340p0a"1I0” JIMILE B TOMY BHNAAKY, AKUWO BOHHU
6eznocepenHbo 3B’A3aHi i3 3aXROPOBAHHAMM a00 TINECHAMU YIIKOLKEHHAMN,
IO BHHHKAU BHACKIAOK NEBHONO YINKOMKYHOHOTO daKkTopa.

Hanpuknaa, nouyTrs Gonto y AINAHLI WK, OCINICTL FrOOCY Y NALicHTa,
AKWH NOCTPAXOAB Y Pe3YJILTATI NOWKOIXKEHHS BEPTalOUOro HepBa Npu ofnepauii
3 BHAANEHHA 300y, € MOPANBLHOID WXOAOK | OAHOYACHO BXOAWUTE Y NOHATTA
YL KOMKEHHS 1IX0pOB’ A,

Hloao wkoau 3A0P0B’I0 NALLIEHTA NPH HADAHHT MEAHYHOT J0NOMOTH Chig
BLAMITUTH, LLO BOHA MOXE OYTU AK PE3YNBTATOM MTPAMOT0 Y1 KOIKYIOUOTO BNIIUBY
MEABUHUX MARINYNAUIH (MOWKOMKEHHA TONOCORUX 3B 20K MpH onepauii Ha
300), Tak i nonsAraTH B NOriplIEHH] NONEPEAHBOrO 3aXBOPHIBAHHA B PE3YALTATI
HeHanexxHoi abo HecsoewacHOT MeanvHOT AONOMOrH {NporpecyBaHHa NyxXJaus-
HOTO 33aXBOPIOBAHHA BHACTIAOK HENPABUALHOT AIArHOCTUKM | HECBOECUNACHOI
onepallii). YacTkose a0o nosHe BIAHOBAEGHHA 3N0POB’S OCOOM O MOMEHTY
CYROBONO PO3MAALNY HE 3BIALHAEC 3aN0OAIKOBAYa WKOAM Bil UMBINbHO-NPaBOBOY
BIANOBIAANBHOCTI | 3000B’A3aHL CTOCOBHO BIAIUKOAYBAHHSR LIKOAH.

fpuvunnuis 36’ 436K MK NPOTHIPABHUM AIAHHAM | HIKOACK, 3Ka
HacTana, € TPETLOK HEOOXIAHOK YMOBOIO HACTAHHS AESHIKTHOT BiNNOBIAAALHOCTI
i BUp®KAETLCA B TOMY, U10 AEPLIE NEPEAYE APYTOMY; NEPUWIE NOPOMKYE ApYyre.

Ha npaxkTHui gy»e 1acTo nMowyK BHHHOTO BEAETHLES 33 NPABWIOM: post
hoc ergo propter hoc (nicas ubOro — 3Ha4YUTL 3 WieT NpUyuKHK). Ha wo obcTasuky
cBOFO vacy 3sepHyB ysary M.l.INMuporos [5, c.138].

He 8CTaHOBJICHHS CYAOM NPUUMHHOTO 38'A3KY NPHU 8MPILIEHHT KOHKPETHO!
CAIPaBy He Aa€ MOXIMBOCTE HAKNACTH Ha BiANOBina4a 060B 430K BillLKOLYBaTH
HKOAY, AKA BHHUKARA, IHUWWUMU CNOBaMHU, “Nicaf TOro™ — He 3agKaM o3Havac '8
pe3ynbTari foro”.

Tak, y nikapHi, yepez 10 aHiB nicna npoBexeHHA XipypriuHoi onepadii,
HacTana cMepTb NAUIEHTA NOXMAOro BIKY NPH HAPOCTAOUil iHTOKCHKaLIT i cep
UEBO-CYAMHHII HepocTaTHOCTI. Ilpu naTanoroaHaToMivHoOMYy po3THHi Oyna
BHABACHA MapNEsa candeTKa, JaNMUIEHa NiA YaCc ONEPaUIT 8 uepeBHii NopoHAHI

OuiHiolouH AaHy cuTyalilo 3 NPasBoBHX NO3MUIN, CaM (akT HasasHOCTI
caneToK y YepesHilt NOPOXHURBI XOY | € NOPYLIEHHAM NIPABHR MPOBEIEHHA
onepauifi, OfHAK y NaHOMY BUNAAKY NPHHHHHWUH 3B 830K MK LIHM NOPYLLIEHHAM
1 CMEPTIO XBOPONe BCTAHORNCHUI He GyB. Tomy cyaom (y ToMy uncai i 3 iHmux
niacras y nozosi 6yro BiaMOBI€EHO).
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Farywax f.5 Niactaby UMBIABHO-NPABOBOT ALANOBIMANKHOCTI NIKYBRALHHX YCTAHOR 32
JAMOAIAHNHA WIKOIH XHTTIO T2 110p0B 10 I'POMAAAH NPH HALAHHI MCAUUHWX NOCTYC

BeTaHoBneHHs NPUUUHHONO 38°A3KY B “MEANYHOMY" CYR0BOMY npoueci
fyBac IOCHTL CXANANHHM i, AK NPaBWJIO, CTABUTLCA HA BUPILUIEHMSA €KCNIEPTH3A.
MpoTe B ACAKMX BHNAAKAX NPUYUHHUA 3B’ 530K MOxe OyTn BcTaHORNEHHN i Ge3
DOTIOMOCrH €KCREpTa.

Tax, y Micbkifi nikaphi Y HOROHAPOIKEHOT NHTHHK B PE3YNLTATI HAATO
CHNBLHOIO 3aTATYBAaHHA OMHTOM NiBOT PYKH CTaNoCh OMEPTBIHHsS 4 nanbuie i3
AOAANBWOK TX aMNyTali€l. Y AaHOMY BHNAAKY OYEBHAHICTE IPHYHHHOIO
IB'A3KY MK AiAMU NPALIBHMKIB BIANOBIAaua | HACAIKKOM, AKWH HACTaB, MOXe
BUPILIHTH SUTAHHA PO KOMIIEHCAL 0 MOPasbHOT LKOAH B HANKOPOTLYI TepMiHK.

IpuuruHHUl 3B A30K TakOXK Moxe OYyTH BCTZHOBACHHN BHKMOUEHHAM
HAMOBIPHHX FIPHYHH NOLLKOMKEHHA 300poB’s [9, €.61],

BianosigansHIicTh NOBUHHA BHKMOYATHCSH, KO HETaTHBHHH HACNIAOK
obymoBneHHH He nesHiMU Kiamu (Ge3piamu), a 0cOBHNMBOCTAMHK NPOTIKAHHA
NaTonorivHOro MNPouccy, HeBHRIKOBHE 3AXBOPIOBAHHA, HECYMICHA 3 XXHUTTAM
TpagMa TOLO.

Bura 3anoaioBaya WiKOAH € 32 3aranbLHUM NPABNAOM HETBEPTOK YMOBOD
HACTaHHA AERIKTHOT BIONOBIRANLHOCTI.

Bianosiano a0 PpyHKUiit, AKi BOHA BUKOHYE Y CTPYKTYPi MpaBonopyLUe HHA,
Yy UHMBUNICTHUHIR nitepatypi RUIHNAYACTLCS AK NCHXIUHE ¢TaBlienHs ocobu no
BYHHIOBAHOT HEKD AIPOTUNPABHOT AiT 4H OC3AISILHOCTI Ta 1T MOKAUBHX HACNIAKIB
(10,c.316].

LinBinbHe 3aKOHONABCTBO HA BIAMINY Bill KPHMIHZALHOIO HEMAE YITKOTO
po3MeXyBaHHA HOpM BUHH, B TOH e vac poipisuatoTs rpyly i npocTy
HeoOepPeKHICTb, (U0 MAE IHAYCHHA NPU BIFHAUCHH) POIMIPY BiAIHKOAYBAHHA
(cT. 1193 LIK Ykpaiuu). [1poTe Take posMexyBsaHHs Mae OOMEXEHE 3acTOCy BAHHA
1 TOPKACTLCH, AK NIPABIAO, MARHOBUX BiAHOCHH. VY BHNAAKAX JABAAHHA WKGAH
YIWKDKEHHAM 300PO6'A IIHBIIBHE NPABO BRUAINAE TAKOK PiIHI JOpMH BHHU,
oaHak nuwe wono norepninoro (¢r.1193 K Yxpainv). Bianosinno, ¢opma
BHHH BIANOBIAA®A ( HANPHKAAA, NIKYBANLHOT YCTAHOBH) HE BALHBAC HA HACTAHHA
aenikTHOT BianosinansHocTi. [Ipore cryniib BUHH NOBMHEH BPAXOBY BATHCA NPH
BHIHAYCHHI POIMIPY KOMNEHCAUIT MOPanbLHOT Wkoau (1.9 nocTanoau [nenymy
BCY mia 31 Gepesns 1995 p. Nod “Ipo cy100y NPakTHKY B CNPABIX IIPO BiZLlLIKO-
AyBaHHS MOPanbHoT (HemalHoBol} 1KoK} (2, 9],

Ha siaminy ain kpUMiHANLHOIO NPaRA b UMBIALHOMY DPABI HEMAC YITKONO
BUIHAUEHHA ymucay 6§ neobepexHocTi.

Cnaia ocobamnpo niaxpecsnTh, 110 MOACHHOK OCOBNHBICTIY AOKTPHUHM
RENIKTHOT BIANCBIAANBHOCTI € HARBHICTHL “FeHePRILHIOND Aedlikty" abo “npesymn-
Uit BUHK 3anoaiosaya WwKoad™. AKUI0 B XPUMiHAJILHOMY APaRi BUHE 0cobH, SKka
BUHHHMAA 3A0UHN, HE NPHHYCKAETLEA | NoBUHHA OyTH nokasana ofBHHYBaveM
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AxiyansHi npoGacMH BOOCKOHANCHHS HMHHOID IAKOHOAABCTBA YKPalHH

(npe3yMnuis HEBUHYBATOCTI), TO B UMBiNLHOMY 11paBi BUHa OCOOM, sika 3anoainna
ukony abo He BHKOoHasa 30008’ A3aKHA, HABITAKH, 13 CAMOrO NoYaTky NpHnyc-
KaeThes (Mpe3ymyeTben). Janmil npynumn suTikae i3 amicty ¢ | 166 LIK Ykpaiua,
A€ BKa3y€TbhCA, H10 TOH, XTO 38N0OAIAB IUKOAY, 3BMLHACTLCH Bij 1I Bi2LLKOXYBAaHNA,
AKLILO AOBENE, IO WKOAY 3aN00iAH0 He 3 HOro BUHMU.

Buxoasuu 3 4aHOro NpMHUKY, 3 NOTEPNinoro 3HiMacThes oboe’a3ok ao-
Ka3yBaTH BHHY OCOOH, AKa 3ap/1ana HoMYy LKoY, XO4 HE BUKIHOUAETHCA MOXKANAICTD
NpeacTaBNeHHs AOKa3iB NPO BHHY 3anodilopava wkoau. [ToTeprinnui nosuHew
AOKA3aTH TinbkK PaKT 3aBaaHHA fIoMy UIKOAH esHolo aicto (Ge3aic10) Bianosinaua,

Take NOAOKEHHA UWiJIKOM OOIPYHTOBAHO 3aKpIiNNeHO 3AKOHOOABLEM i3
METOK) 3aXMCTY Npan ROTEPNiNoro, ihakwie 8 GinpbUIOCTi BUNAAKIB BOHH 3anii-
WHAKCH 61t NOpyLIeHitMH — AOKalyRatts Cy0'€KTMBHOFO BIAHOILICHHA 3anc-
AOBAYA WKOAM AC BIHNEHOIO HHM RiAHHA YACTO CTAHOBHI b AR 11OTEPRIIOro
BENAK! TRYAHOIUI, 0Cco0ANBO B Meakiiit chopi Ak HAOZBHUARNO cneugitIHIf
rany3i MoACLKOT AiANLHOCTI. 3 iHIOro GoKy, L0XA3YBAHHA NPABOROPYNIHHKOM
(axTis, AKi BHKAIOYAIOTSL WOTO BHHY. 3HAUUO fAerile Ansi MCAR'YIHOT YCTaHOBH.
ITauieHT He 3aBK4EH MOXKE IKATH BCi 0BCTABHNIE CLPABH, K B 101 Ke tac ao6pe
BIZOMi MEAMYHIM NpailisHHWKaM. Bosouiioun aadymu, siarosingaauy nerwe
AOKAa3aTll CAQIO HEBIIHYBATICTL, HiX MOTEePINOMY -- fHoro BUHY. TaKiim viHom,
NPaBONOPYUIHHK ¥ HHBIJIBHOMY NPaBi BBAKRAC TLCA BHHYBATHM IO THX (1ip, NOKH
BiH HE AOBEAC CBOIO HERHHYBATICTD.

["OROPAYIN PO BHILY B LIHBINLHOMY (1POLLEC], CNiA 3a3HAYUTH. 1O BUHA HE
B yCiX BHNAaAKax € 0BOB A3KOBOK YMOBOIO HACTANHA ASAIKTHOT BHANOBI 4ANBHOCTI.
Y unsinbHOMY npasi nepeabauacTbCs BIAILIKOAYBANHA WKOAH It 11PH BIACYTHOCT]
BWUHH 3anoaitosava Luxaon.

ANA koMriencani’ MopansHOT IMKORH OO0B AZKOBHM € IKSEIICTE BifliH
3anofitoBaya ko, Y nocranont Ttaeuymy BCY pin 25 tpasus 2001 p. nesnsna
BIANOBIAANBHICTL JANOAIIOBAYA MOPANLHOT LIKOAH PO3INANAETBCA K BHHATOK |
AOMYCKACTHCH. AKIIO BOHA NPAMO nepeldatera 3akoHoM. Take po3 sicHe s He
3300BOJILHAC HOTPeH cynosol npaktiky. Y 10PHAKMHIN RITEPATYRI RUCHOBNEHA
aymka (AKof NpiTpUMY€ThCA | ABTOR) PO AOHYCTHMICTh HCBHHHOT BijJNOBI-
A@ALHOCTI 33 3anNOAISHHA MOPANbHOT NIKO/AH NIPH YIMKOIKCHHI 3A0pOB’S
kepesiom niasrinenol nebesneku [7, ¢.281]. Y LIK Ykpaitu pian 16 ciaus 2003
POKY $ITKO 1 ACHO Nepeiitieni BUNAAKN KOMNEHCAUT MOPANbHOT LWKORK He3a-
JA€NHO Bia BHIH 3an04iloBaya, AKWo;

1) wkony 3aBAaHO KaniUTBOM, iHINMM YWKOMDKEHHsM 3a0pos s ado
cMepTio Pi3UiHOT 0cobn BHACTILOK AT MKepeia IMEABHILEHOT HebGe3nekH,

2) wkony 3aBaano PpisvyHii 0cobi BHACNIAOK 1T HE3AKOHHOTO 3acyKeEH
HA, HE3AKOHHOMD NPUTArHEHIIA 20 KPHMIHANbLHOT 200 anMinicTpatvBHOT sianosi-
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Fawpgax [1.F. [incTany uueinp1io-npasosol 8ianoRiaansHOCTI AIKyBILHHX YCTAHOB 3a
IMTOAIAHIHA LWKOIH XKHTTIO TA 300pO8 10 MPOMRAAH MPH HALBHHT MEJHYHHX NOCITYT

AaNBHOCTI, HE3AKOHHOND 3aCTOCYBAHHA AK 3ancliXkHOro 3axoly yTpUMaHHA nil
paproio 260 NIANMCKY NPO HEBHI3A, HE3AKOHHOTO 3aTPHMAHHS, HE3AKOHHOIO
HaKNAACHHA AOMIHICTPATHBHOMO CTATHEHHS Y BUIIAAI APSILTY YH BRNPABHUX pobiT;

3} mMuwux Bunanxkax, nepeatayeHnx 3aKoOHOM.

BinnosiaHo, npH HagaHHi MEANUHUX NOCNYR MOPANbLHA LEKOAA KOMITEH-
CYETBCA HE3AEKHO Bifi BUHH JIHILE Y BHMAAKAX, AKIUO JAHA MEAWYHE MOCNYTa
Ma€ O3HaKK JOKepena Niasuwenoi Hebeznekn, Fipu inwnx obcrasutax nna kom-
MeHcauil MOpatbHOT WKOAW HeODXiAHE BCTAHOBIEHHA BHHU NIKYBANIbHOT YCTAHOBH.

BinfosiaHo Ao nyHkty 4 nocranosu [nenymy Bepxosuoro Cyny Ykpainn
Bia 27 Bepesnst 1992 poky “Tlpo npaxTuky po3mistiy CyaaMH UHBISILHHX cnpab
33 NO30BOM MPO BIAWKOAYBANHR WKOAM™ [KepesoM NiABMILEHOT Hebe3nekH
HANEHHTE BUHABATH OyAb-AKY AIRNLHICTD, 3AiHCHEHHA AKOT CTBOPKOE NiABHLEHY
HMOBIPRICTDb 3AN0MIAHHA LWKOLN HEPES HEMOMSIMBICTD KOHTPOIIO 32 HEIO JTIOAHRH,
a TAKOW AISNLHICTL MO0 BUKOPUCTAHNY, 36epiraHHs, TPAHCHOPTYBAHHA Npea-
METIB, PEUOBHH | IHWHX 06 ckTiz BUPOBHNUOrO, FOCHOAAPCHKOTO Y¥ (HLWIOFO
NPH3HAYEHHA, AKI MaTh Taki K sracTusocTi |3, c.215). Buxoasun 3 uboro,
OKpeMi BUAN MEAHYHOT AIANLHOCTI 33 CBOTMIN O3HAKAMY MOBHICTIO BiANOBIAAIOTh
MOHATTHO “KEPEND NiaABHILEeR0T Hebe3nekn™,

Tak, nia yac MpoBeACHHA BaKUHHAWIT NPOTH KNIHLOBOIO eHuedaniTy B
MOMEHT BBCACHHA BaKUHHY MAAONITHIA AMTHHI ¥ XJIONM1Ka RHHUKRA NYKE BaXKa
peakiiis, sika NPOABUIACA fIOBHHM NApaniveM BepXHLOT NOROBHHHU Tina. Y no-
AananuioMy OyB BCTAHOBREHHNE JUAIHO3 “"BaKUMHANLHHTT MIERIT HA CPYAHOMY
piBHI~, AKHii BKazye Ha NPAMIIA NIPUUMHHHIA 3B’ 930K 3 NPOBEACHOIO BRKUHHAWUI€I0.

3a aaHuMU CNELIaNbHOT MCOUMHOT NITEPaTYPH, NPOBEACHHA BaKLUHWHALIT
JABNAHN MICTHTL AIEBHWEHY Hebe3neky verneperiatyBaHNN, HEKONTPONLOBAHMX
YCKAAAHEHDb, NoB’ #3aHHX 3 0cOOTMBHMY BIIACTHROCTAMH BAKL{MHH, AKi nposs-
AATLCT B NOWKOMKEHHI JAVPOB’A &X 10 NeranbHux punaakis. LllopivuHo 8
Ykpaiki dIikCyOTb THCAYI Pi3HOMARHITHUX YCKARZHENL (IPN NPOBEREHHI Bak-
UHHaUIT, BKAOYAIOMKN cMepTehdi Bunaakn. Opiniiiva iHcTpykuis i3
3aCTOCYBAHHA BAKLUMHA NPOTI! KIHLMOROFO €HUC(PaniTY € HOPMATHBHHM MaTe-
pianoM no BakuMHauWil, MICTHTL BEANKHA NEpenik NPOTHNOKA3ZaHbL ANR 3aCTO-
CyBaHHA. Buxoasum 3 uboro, o #ilt i3 camore nouaTky nependauacToea AMosip-
HICTH HEKOHTPOALOBAHUX NOGiMIKX edexTin.

Buxoasuu 3 suknagenoro, paxuiiHalig npoTi kKAiWosoro eHuedanity
AIOBHICTIO BIANOBLAAE O3HAKAM “/bKe pena MiaBUIEenoT Hebe3nekn™ K AiIRNLHICTE,
INACHEHHA AKOT CTEOPIOE MiBUUeHY UMOBIPHICTE 3ABAAHHA LUKOAW i3-32
HEMOMKIHBOCTI MOBHONO KOHTPOJIO 3a Helo 3 GoKy MEAHUHHWX NpaliBHWKIB, &
TAKOXK AIANMBLHICTL O BUKOPUCTAHIO PEROBUH {BAKUMH), AKi BONOANIOTE TAKUMKH
BNACTHBOCTIAMH,
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AXTyansHi NPobAEMN BAOCKOHAIEHHA YUHHOIO JAKOHOIARCTEA YKpalHH

BianoriaHo, MOpaNbHa LIKOAQ, 3aN0AIAHA XKWTTIO a00 310pOB’ K NpH Npo-
pefcHHi Takol BaKUMHALUIl, BIALIKONOBYETRCA HE3aREHKHO Bin BUHW MCAMYHOI
YCTAaHOBHM SK LIKOAA, 3aBAAHA AiANBHICTIO, AKA Ma€ O3HAKK JOKEpena ninsuiLeHoj
Hebeszneky.

Y cymoeomy npoueci Npu po3rmsai “MeAnUHUX cnpas’™ HaABHICTL tu
BIACYTHICTL BUHH BIANOBIAaua BCTAHOBIIOETHCH WIIAXOM aHanizy AOKa3iB, 3i0pa-
HUX MO CNpPaBi, CEpPea sKUX BEJIHMKE 3HAUYEHHR MAaE MeanuHa excnepTrsa. Cnia
BpPaxoOBYBATH, IO ANA 3BilbHEHHS Bid BIANOBIAAABHOCTI 3arONIIORAYA LWKOAK
HeoOXiAHA HAABHICTL KATErOPHYHHX, OANO3HAYHHX, MAKCHMaNbHO obrpyHTO-
BAHWX BUCHOBKIB APO BIACYTHICTh BUHMU NiKYBAJIbHOT YCTAHOBH — TLAIbKH 8 TOMY
BUNAAKY LMBINbHKUH BIANOBIAAY He NiANArac AESNIKTHIK BIZNOBIAAILHOCT]. Y 8CiX
IHWMX BHNAAKAX BIHA 3aM04I0Ba4A BIKOAW B0 0COOH, SKa BHKOHaNa 30608 9-
3aHM5, NOBHHNA BBAXATUCSA BCTAHOBACHOIO, HEIANCHKHO Bill TOIO. YN MAKOTHLCH B
Mmarepianax cnpaBH BAACHE AOKA3M BHHK AiANOBiZaYa. B iHWIOMY BUNAAKY, ICHYE
HeOe31eKka BHHMKHEHHA CUTYALIT, KONM IOTEPN WA AUMY U HHIT 30UpaTH AOKa3H
BHHII 1a00AIH0BAUA LIKOAM (3d RAIONICIO A0 TICT CHIYALLT, KOJIH 8 KPUMIBAJLHOMY
npoueci ¢aM OOBHHYBAYEHHIA 1HOJ(1 3MYLICHHMH AOKAZYBATH CBOIO HEBUHHICTL).

TakM HUHOM, Y UMBUTLHOMY BPABE Ai¢ NPUMHLHN FreHEPaSILHOTQ NeiKTY,
8IANOBIZIHC N0 KOO 3aBAaHHs WKAAH 0AHCK 0cBOoI0 IHWIK camMe 110 ¢ofi i3
CAMOI'0 NQUATKY BH3HAECTLCH MPOTUIPABHNM § BHHHHUM, AKILO HE NOGKA3aHEe iHe,
| TArHe QOOB A30K BIAKOAYBAHHS 3ABMAHOT IHKOAM.
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Ganushchak P.G.

GROUNDS OF THE CIVIL LIABILITY OF THE MEDICAL ESTABLISHMENTS FOR
INFLICTION OF HARM TO LIFE AND THE HEALTH OF CITIZENS DURING GIVING THE
MEDICAL SERVICES

A given article is devoted 1o the analysis of the reasen of civilly-legal responsibility
of medical cstablishments for damaging citizens life and heafth during giving the medical ser-
vices Sludying a given problem the author analyses different points of view and practice that
were [ormed in given sphere. The contusions drawn by the author ¢an be used in practice.

1.5, Komepnin
ITHOOPMAILLIA SIK OB’E€EKT IMPABA BJIACHOCTI

Inpopmauin € HaazsuyaiHo BaxIHBUM 00’ €KTOM NPaBOBIAHOCHH ¥
cyMacHoMy cycninsctat. [1oasa HOBMX BUAIB OGMUCIIOBANLHOT TCXHIKW Ta 3B'3IKY
CTBOPHNA HOBI MOMKAKBOCTI LA BKMKOUEHHS iHOpMaiLLT B roctionapcbkuti obir
| noOwKpeHus Ha Hel cTaTtycy ToBapy. [Hdopmauin nepeTsopunacs B 0AUH i3
HaliBaXXAMBIWKX 3acoGiB BNNMBY HA CYCRIJIbHI BiIAROCHHH, CTana OAHHM 13
HAHUWIHHIL MX TOBapIB.

IHdropmalLlis TakOX € HAABANUTMBIWIHM NOAITHYHHM PECYPCOM, Y TOMY
unchi i y MixHapoaHomy mactrrabi. [Npn usoMy pict ingopmaniiinol cdepn
XaPaKTEPUIYETLCA HE TUILKU POIBHTKOM iHDOpMAL AHHX MEPEXK, CNPOLIEHHAM
ROCTYMY rpoOMansnH a0 iHhopmallii, ane i TAKHMH HEraTUBHUMH MOMEHTAMM, AK
“inpopMantifini BIAHK", “IHgopMaltifivnii TepopHsM” rowoe. TomMy saxanee Micue
y NOMTHUI HauwioHanbHOT Ge3nekH y Haw vac 3akMac iHpopmauiitva Geaneka.
IHopmauifina cdepa BBNMBAE HA COUIAALHY TA NOJIITHYHY cknaaosi. ¥ xoai
NOCTIHHOrO TEXHIYHOrO nporpecy ueit Braue Oyle HeyXHALHO 3pocTarH #
8ipirpasatH BU3HAYAIbHY POAb ¥ CTAHOBREHHE IH(pOPMalLifiHOIO cycninbscTaa,
cycninberpa XX! cronirta. CtabbibHICTL TaKOTO CYCNINLCTEA FPYHTYETHCA Ha
CTUMYIIOIOUUX POZEUTOK HOAHHH ASMOKPATHYHHX LIHHOCTAX, TAKKX, SK BITLHHUH
0OMiH iHOPMALIICIO Ta 3HAHHAMK, @ TAKOX Ha AOTPIMAHHI NPaBa BRACHOCTI Ha
iHdopmatito.

HeoOxinnicTs npasosoro aocaimkenns ivopMauii ak ob’ckra npasa
BAACHOCTI BUHMKNA ¥ 3B°A3KY i3 IMIHOK CYCRIALHHX S8IAHOCHH, NOABOK HOBHX
inpopmauifinux Texnonoriit. BiaTak, npobaema BinneceHHn iHpopMauil ao
IHCTHTYTY NpaBa BAACHOCTI 3a0INACTLCA LE HE /10 KIHUA AOCHTIAXEHOID,

BusuenHam iHopMauii SK OKpeMOro Haykouoro ob'exra 3alMaKThLCA
BITUW3HAHI Ta 3apyGixkHi (paxinui, 3oxpema A.Arroniox, |.baunno, M.Paconos,
B.Konunos, 10.Barypin, A.Maniko, O.Koxanosctka, H.Jliotiskosa. TeopeTuuHna
0CHOBA AOCHIMKEIHA FPYHTYETLCH Ha inocoPcukux npauix 3.5xe3uHcbKOrO,
A.Todnepa, A.benna, €. Mapysa, X.Esanca.
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AXTyanuhi NpobneMiu BAOCKOHANEHHA YHHHOMO 3aKOHOAABCTEBE YKPaiHH

Y pamkax cPopMOBaHOT NOSMITUMHOT CHCTEMH OIHHM 3 OCHOBHUX MiX-
HAPOAHHX NPHHUKNIB, WO PETYMIOIOTH HANGiNLI BAXIXBI OANA CYHACHONO DIBHS
UHBINI3aUIT MDKASPXAaBHI BIAHOCHHYH, € NPUHUKMI NoBarK npae, ceobon Ta
iHTepecia noauuu. IvTepecu ocobu B indopmauiiinili cepi nonsraioTs y pea-
Mi3aliT KOHCTUTYLIRHMX BPaB JIIOZUHHK Ta TPOMaAAsHWHA HA AOCTYN RO iHpop-
Mauii, Ha BUKOPUCTaHHua iHQopmaui’ 8 iHTepecax 3ailichenHs Heszaboponenol
33KOHOM NIANLHOCT], $I3HUHOro, AYXOBHOIO M JHTEACKTYANLHOMO PO3IBUTKY, a
TAKOXK ¥ 3aXHUCTh indopmauii, uio 3abeaneuye ocobucTy 6esnexky. Mu xuBemMo B
qac CTAaHOBAEHHA | (PYHKUIOHYBAHHA iHPOpMaUIRHOFrO CYCRiNbCTBA, 1€ 11paBo
Ha igopMaNito € OIIHUM 3 OCHOBHUX npas MORMHK, ae POPMYETHCH HOBA CYyC-
NiNbHa rpyna — BNacHHKH iH{opmaLiy,

OnHO3IHAYHO MOXKHA CTREPIKYBAFH, WO iHPopMaLiiHe CyCMINGCTBO. AK
| Oyab-ske iHLIE CYCNILCTRO 3 NEBHHMH O3HAKAMM, 30 AKHMH HOPO MO HA jneH-
THDIKYBATH, MAE KOHKPETHI pHCi. OAHUMH 3 MEPLINX NOACHEHHs CyTi (peHOMEHa
inbopmaLtifIIOro CYCrIILETEA 3AIPONOHYBAN H aMepHKaHCLKI BueHi lenien Bean,
AnxiH Tolpnep, 36irHen bxe3uuchbK Ui, 3MICT IX1ILOT TeQPiT NOMArae y TOMy, Wo
B CYCNINLCTBE 3 ABNAE THCH § AOMiHYy€e HOBWI iR(popMantiiiiuit CEKTOP €KOITOMIKH.
SKHI BUCTYNAE AOMIHYIOUHM HAA CitbCLKMM FOCTIOAAPCTBOM, MPOMHCHORBICTIO |
cpepoia rocayr. Kanitan i npatis HOCTYNAOTLEA MicUeM iH(pOpMaUiT Ta 3HaHHIO
B IH(popMaUiHHOMY cycninbLCTai. Pepontouiiina Ais ¥eXHOAOriH NpH3BOAHTE 1O
TOrO, O B CYCNIRLCTBI 3 9BAAETLCS HOBUH Npowapok — “iHdopManiiina cnine-
HOTa™, AKMH 3aMiHoe BCt v [3, c. 1§7).

3aranpHOBIiAOMO, U0 iHOpMaLLia 3AaBHA ICHYE B CYCNINLOTBRE sik 3acih
CNINKYBAHHA, OACPXaH!N HOBHMX 3HdHL, Mepeiayvi LIMX 3HaAHb THIKHM ocobam,
UMHHHKOM BIIAWBY Ha AeAKI JIANLIOKKH B3a€MOZWISNHUX peuci, EkoHoMicTH
PO3MIAAAIOTE IHPOPMALIIO SK TOBAP. 00’ €XT PHHKOBHX BiAHOCHH. SIKWwo 3BEp-
HYTHCH 10 ICTORIT, TO iH(opMalLilo, ik ToBap, NOYANH PO3IMNAZATH (Ue ¥ nepioa
BHHWKHEHHSA CYCiN6HOIO lioainy npaui, OcTauHiii CPpHUHHIB CO60I0 YNOCKo-
HAMHOBAHHS WSAXIB 00MiNY TH(opMaLIEID. 3 POIBHTKOM PEMICHHLTBA CYCIHiaLCT-
80 BCe Gisbie BiavyBano norTpely B creuianbHOMY NOCEPEaAHNKOBI i vac
0OMiHy [4, c.14]. Takum HocepeAHNKOM Y AaH1Ili aC BHCTYNAKITL 3aCO0H MacoBoT
ingopmauii. Lupoko siaomoto Huki € Teza: “X10 sonogic iHdopmadnicio, 1ol
BOfOMI€ CBiTOM™, Ll¢ ysRaeHHs He HaayMaHe, OCKiNbLKH BAACHHKH tHpopmatiil 3a
RONOMOTOIO iH(POPMaKIHHKX 3aco0iB BINMBAIOTL HA POIBHTOK EKOHOM KW 1EPIKa-
By B iHdropMantitHomy cycniabcTsi. A.Mansko niwe, wo 'y noniéuim cycninser-
Bi iH()opMailis, KoTPa € roTOBHUM COLIANKHWM KaniTanom, BUCTYNAE CHONYYHOIO
OCHOBOKO 1NA ALIOMOro iyHKUIOHYBAHHA EKOHOMIKH, NOAITUKK, NpaBa, YMOBO00
nporpecy”™ [4, ¢.15]. 3 uicl0 AYMKOKO HE€ MOXHA HE NMOrCAWTUCA, TOMY UIO,
HafnpyKAal, NPaBo BJACHOCTI HE MOXE MOBHOUHHO 3aiHCHIOBATHCA B YMOBaXx
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Komepriny 1.6, Indopmania Ak o6’exT npasa pnacHocTi

HEBH3HAYEHOCTI, BIACYTHOCTI HeoOGXiaAHMX 3HaHb. JlnNs HOpMANbHO! peamizaunii
npas T8 CROOOA NMOANHH | rpOMaisHHHA HeoOXiAHa DocToBipHa iHdopMaUia npo
npoueck, WO BinGyBaOTLCA Yy KUTTI JepKasu, Aka 3Morna 6 Ti€lo 4N iHIOW
MipoIo NOTIOMOTTH CYO’EKTY, AKMA BinuyBac nectavy B ingopmauii {2, c.14].

Fpaso na inopmanilo € GyHAAMEHTAN BHUM NPHPCOHHM NPABOM KOXHOT STHO-
nuHK, 3adincoBano y 3aranbHii leknapauii OOH npo npaea niaavuu (1948 pix)tay
€BponeicobKif KOHBEHLUIT NPO 3aXUCT NPAB N1OANHH Ta 0cHOBHHX ¢BOBOR { 1 950 pik),

Hopmu KoHcTuTyuil YkpailHU Ta 3aKOHM BCTaHoBNOKWTG Gaiosi rnono-
HeHHA IHfropMalifunx aiaHocuH. Tak, ¥y 0.2 ¢1.34 KoncTuryuil Ykpaikm
BCTAHOBMIOETECA NPABO KOXHOIO BiNbHO 3I0HPaTH, 30€piraTh, BHKOPHCTOBYBATH
W nownploBaTH IHPOPMaUI YCHO, NKHCLMOBO abo 8 IHWKA cnociG — Ha cBifi
BuBip. Ane ue npaso He € abcoNIOTHHUM. YCTAHOBNEH TPETHOIO YACTHHOK CTATTI
34 KoncTuTyuii Yrpainu oGMexeHHs cTocyoThea iNTepecis HauioHanbHot bel-
NeKH, TEPUTOPIANBROT UiniCHOCTI aB0 TPOMAACHLKONO NMOPAAKY 3 METOIO 32Mno-
BiranHsa 3aBOPYLIEHHAM YY1 3J10YHNAM, [/ OXOPOHH 3A0POB'A HACEAEHNHA, And
jaxucty penyrauii abo npas iHwWUX Moael, ANa 3an0biTaHHA PO3ITONOWEHHIO
irdropMaui’, onepkavoi kKoudiacHuiftio, ado Ans NiATPHMAHHA ABTOPHTETY Ta
ReynepemKeHOCT NparOCyYnas.

KoncTuTyuia YxkpaiHn 3akpinuna oanH 13 HalBaXKIHBILIWX NOCTYNATIS Y
chepi 3aXUCTY NPaB AOAWHH — HETIOPYIMHICTD NpaBa MPHBATHOT BAACHOCTI.
HAepxana 3afe3neuye saxreT npab yoix cyG’cxkTiB Nnpara BAACHOCTI. iX piBHICTL
nepex 3akoHoM (CT. t3). Koxen Mac npaBo BOsS0AITH, KOPUCTYBATHCA W po3no-

PRIKATHCA CBOEKD BAACHICTIO, PE3YNLTATAMH CBOET IHTENEKTYaNLHOL, TBOPUOT .

aAigabHocTi. Hixro He MOxe ByTH npornnpaniio nozbasacHHi npasa AacHOCTI
(cT.41). KoHcTUTYLEA rapaHTye rpoMagsiaM 3axUCT iHTeNeKTYaAbHOT BAaCHOCTI,
IXHIX aBTOPCBKMX NPas, MOPaNbHHUX | MATEPIANbHKX (HTCPECIB, WO BHUUKAKOTD
Y 38°A3KY 3 PISHUMU BHAAMK INTEACKTYAALHOT AAALROCT), HIXTO He Moxe
BHKOPUCTOBYRaATH ab0 HOWHPIOBATH O3 3N0AN BNACHHKA PE3YNLTATH EHTENEK-
TYANLHOL, TROPUOT AIABBHOCTI, 33 BUHNTKAMH, BCTAHOBNEHHMH JaKOHOM {CT.54).

He Bupaerbes nopeunum nepeninysatv Bei HopMu KoHeTuTyuii, wo
BU3HAYAKOTL BUXEHT NONOXEHHH iHdopMauiiiux BiaHOCHH, Oanak cnil 3a3Ha-
YUTH, WO KOHCTHTYUIA, AK BHWLME 33 TePapXiYHOIO CTPYKTYPOID HOPMATUBHHIA
RBOKYMEHT, BU3HAUAC AIACHO NOUNTKORBE. BIANPABHE NONOKEHHA IHPOPMaUiRHUX
BIAHOCHH, IKUM NOBUHHI NIANOPAAKYBATHCA BC MW IKEpena npasa.

3akon Ykpaiun “Ipo indopmatliio” (¢1.34) susHauac indopmauio sk
06’exT mNacHoCTI rpoManaH, opravizauiil (IOpHAHYHKX 0CiB) i aepxash. 1Hdop-
Mauin Moxe ByTH 06’ €kTOM NpaBa BNACHOCTI AK Y NORHOMY 00¢A3i, Tax | 06’ ekToM
AWLLEe BONOAIHHA, KOPUCTYBAHHA UK PO3NOPAKEeHHA. BaacHuk indopmauii wono
ob’exriB cBoei BnacHocTi Mae npaso 3aificHioBaTH Oyab-AKI 3aKOHHT AT,

135

P ———




AxTyanbHi NpodNeMH RIOCKOHRICHHA MHHHOND 3aK0HOLABCTRA YKDATHH

[Tpaso BNACHOCTI Ha iH(OPMALLID — Le BperybOBaHi 32KOHOM CYCNITLHI
BiAHOCHHM LLOAO BOMIOAIHHA, KOPHCTYBAHHS Ta po3nopsidkeHHA iHdopmauicio.
[lipcTagaMy BUHUKHEHHS MPABd BIIACHOCTI HA iHdopMmalLio €:

I )cTBOpenHs iHdopMallil cBOIMYU cunamu i 3a CBilf paxyHOK;

2)porosip Ha CTBOpPeHHA iHopMaLiT,

3)norosip, WO MICTUTL YMORM NEPEXoay Npasa BNAaCHOCT Ha iHhopMaui

10 iHWOT ocodn.
3akoH posrnagac inropMaito sk Tosap, 49€ BU3HAUESHHA TAKHM AOHATTAM

AK IHpopMauifiHa Npoaykuia Ta iHpopmanifina nocayra.

Came nouaTts “indopmadin” Jakon “[Mpo inopmaliio” BH3HauYae K
nokymeHToBaHi abo nybnitHo ororoleHi BiZOMOCTE NPO 1104l Ta ABUILA, MO
BinOYBAOTHLCA Y CYCNINLCTBE, ACPHKABI TA HABKONHINIIBOMY MPUPOAHOMY CEpea0-
Buwit. O6’€KTOM inpopMallifiHiX BIAHOCHH, BIANOBIANHO A0 LOro 3aKoHY € 10-
KymeHTORaHa 200 nyOniTHO OroJIoWYRAHA illpopMallifa PO neaiT Ta FBHLLA B
FANY3E NOAITHKH, e KOHOMIKH, KYALTYPH, OXOPOIIH 3/ 10POB S, a TAKONK Y CoUian LHIA,
SKOROTINHIN, MDXNapOIHEH Ta (HWKHX chepax. I3 1MX BH3HAUEHb BUNAWBAE
HEOOXIARICTS POIMEIKYBATH IHpopMaliio Ha #Bi xareropil: indopMauin sk
ACkyMeRT (sik matepianuiuii 06 exT). inopManis sk BIAOMOCTI MPOo Wo-Hebyab
(sKk HemarepiansHHI 06 ¢KT).

Indopmanisl SIK ZOKYMEHT (K MaTepPiadbLHHE 06°€KT).

3axoH “[Mpo indgropManilc’™ aa€ BU3HAYIGCHHS LOKYMEHTA AK nepeadayeHor

JAKOHOM MAaTepianbHOT (POpME oaepxaHis, 30epiraHHs, BUKOPUCTAHNHS 1 NOUWIM-

ANiBLi a00 Ha IHWOMY 1OCICBI | HOAIAE HOro Ha MePBHIHII A0OKYMEHT. IO MICTHTL
y co6i BUXiaHy inopMaLtito. TR BTOPUHHKI AOKYMEHT, 110 ABNAC cOGO0 pesynbrat
AHANITUKO-CHHTFETUUHOT TA iHWOT NepepobKkH OAHOI0 ado KifLKOX AoKyMeHTIB. V
NAHOMY BMNAAKY MNPaBO BJIACHOCTI NOIWMPKICTLCA HA HOCTH iHdopMauii ta Ha
IHpopMaito, 3adikcoBany Ha ukOMY Hocicsi. OQcobiuBicTs 3axucTy indopmaii,
3a(pikCOBaHOIT HA NEBHOMY HOCIEBL, NONATAE Y BPaXyBaHHi BiAMIHHOCTEN peastizanii
npaBa BNACHOCTI Ha MatepianbHHE (1ociil Ta Ha indopmauilo. 3aldikcopany Ha
HLoMy. Hanpukaaa, Kyriyioun auck i3 iporpaminm 3abesncinerHsM, My HabyBaemo
fIPaBO BAACHOCTI TiALKI Ha HOCiH, a ingopMauiclo, 3alikCOBAHOKO Hit 1ILOMY, MH
MAEMO NPABO TINbLKKH KOPHCTYBATUCE B OCOOHCTHXN LsiX, TpyaHowi 3axucTy
iHhopMauii ax marepiansioro ob’ekra NOJNArAIOTL Y TOMY, U0 6e3 ABHOrO
HE3AKOHHOTO NOCAraHHA Ha HOCIH cama inpopmaltis, K BiZOMOCTI, MmKke OyTH
sBukopucTaHa 0e3d A03B0AY BAACHHMKA, [H(POPMAUIA MOXKE KONIKOBATHUCH, IO €
HEMOXAKHBUM JUIA FHLUHX MaTepiabHHX 00’€KTiB npapa BAACHOCTI, BOHA AETKO
NepPeMILLlyCTBCA Ta 3HAXOAHTLCA Y CPepi A0CTYNHOCTI BeNMKOT KiIbKOCTI cyD’ eKTiB,
wo He € cy6’exkTamy Mpaea BNACHOCTH Ha UIO iH(opmanio [, c.14].
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Komepnin {.5. Ingopmanin ax 06'cKT npasa BRacHOCTI

IngopmMauia Ak BinoMocTi Npo wo-Hebyas (ax vemarepiaabhii 06°ckT).

Indopmaliis — Le B AEplY UEPTY BIAOMOCTI, NeBHi 3HaHHs, To0To Binobpa-
keHus AINCHOCTI ¥ €BiAOMOCTI NtoanHy (NPpUYOMY NpaBUABHE 44 NMOMMUIKOBE
BiaoOpaXKeHHA — HEICTOTHO, BAXNUIMBY, WO ¥ CBINOMOCTI). | TIIbKH 3roAOM
inopmaiiin MOXKe BTHIHOBATUCA Y MaTepiaibHi 06’ €KTH HABKORNIUHLOTD CBiTY,
HesathikcoBaHa Ha MaTepianbHHX HOCIAX inopMauis te BTpatiac caoct LiHHOCTI.
Y poctynniid ans ocobu opmi Bepbaniumm ado HesepSansHUM (3HaKY, 300pa-
HEeHHA, 38YKH) cNOCOBOM TH(pOPMaILin MOXKE HECAHKILIOHOBARO NOWHPOBATHCL
| HAHOCHTH 3HAYHY Wkoay. OuHak HasiTL He ByayH i MaTepiaNbHM 08’ cKTOM,
iHQOpPMAUIR HEPO3PHBHO NOB'A34HA 3 MATEPIANLHHM HOCIEM: (1€ — MO30K JHOANHH
9 BIAMYKCHI BIA JUOAMHE Marepianbil BOCIT, TAKI SIK KHWID, AHCKETA Ta iHWI
BHAM “naM aTI” (3anam srosyioui npuctpod) [1, c.14].

XapakrepHowr ocobmisicrio indopmanii € e, 110, NOWHPIIGHHCH, A
OTHKE. CTAIOUH CYCTTINILHUM HAADAIHNM. BONA MOXE HAHCCTH INKeAY CY0 ¢xTam
IHOOPMALLITTAME BIAHOCHH. BIIIPAKOUK PONG MICTPYMCHTA MARIBYNIOBAHHS
MACOBOIO CRIAOMICTIO. Y JLANOMY BHIKUAKY BXKAIBOCQ SaucHns Hadysac conio-
NCHXONOI NN acReKT tndopmalil, ake opmantis e comianbinig incrpy-
MEHT, BIO HE HAABETLCA IO NTOPHIHANINA 3 ARIIM-NEDY L IHIHIM MaTepiaibHuM
MCTPYMeHTOM, Conianesno 3uauyi@ inopMaitia BHHNKMC ¥ BPONECi JI0AChKOT
RIARLHOCTI, B1ROOpaxae (hakti 3 TOUKH 30PY IX CYCINALIM O ZHAMCHHA 1 CAYKHTD
A CRINKYBAHHS MINC DHOILMH T JIOCITHEHHA HAMH CROCT METH, 3yMOBAEHOT
IXHIM COLLIANTBHHM CTAHOBHINEM. | L@ NOSCHIOETBCS TIM. IO MIONN BIAMYBAIOTE
Ha coB) BIIHB MATEPIANLHOrO THCIPYMCEIETY HH MCXAHIIMY | MOACYTE Nepeadausiti
ueil BIAKB Ha BIAMIHY BiJL BopManii. ko peaynbar IT siusy nependavmTit
MANOHMOBIPHO. @ BIAUYTH PrIIUHNIT T BIUTME MOKOQ TINLRI ONOCEPEAKOBANO,
Y uidi kateropit cyTnocti indopManii Bapro posmisiaali M BU3IHANATH Kona
CY0 €KTIB (1paBa BNACHOCT] L IHhopMM Do, cyO exTil IpopMaitiinix BiHOCHN,
a 7akox IX npasa, 060B A3IKH, B3AUMORLAHOCHHH.

ICrOpHMUHO TRAaMUIH M 00 ¢RKTOM Hpaga BAACHOCTI € MATePIalibHUA
06'ekT. AL AHTOHIOK 3a3Hanac: “MoBItHBo, 3 PInocodchroT TOUKH 30PY MOXKHA
FOBOPHTH NPO IHQOPMALIE 3IK 11po seaky aborpakTiy ¢yOcTanuio, wo icHye
camMa 1o cobi. Ane 3 KOHKPETIOT, MATCPIALHOY TOMKIN 30pY N 30epeXeHR, Hi
fepeaaya iHgopMaui’ noxH 1o 603 Marepian oo Hocka uemoxanel [, ¢, 14].

Orxe. npouec cravosaenus inpopMaliiinore cycuineersa € He3Ro-
POTHHM. BH3HAUANBHOIO IHNICTIO B HLOMY BHCTYNAC IHPOPMaLin. BiHOCHHH
y cdepi 3acrocysanHs OCTaHHBOY ROTPEBYIOTE ACTANBHIIIOIO BPETYAIOBAKHA, a
0cofnuso B acnekTi 3actocywanis iHdopmanil ak o0'ckra I1paBa BNacHOCTI.
IHdopmauin, sk 06’ ekT oxopouru, mae paa ocobnusocTeil: Bona xoniloeTLHCA
(THpaxyeThes), 00potNAcTLCH Y cepi HOCTYNHOCTI BEAUKOT KiNbKOCTI CY0’ €XTIB,
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AKTYantHi NpoSnemy BAOCKOHANCHHA YUHHHOTO 3aKOHOAABCTAE YKpaTHH

NETKO AEPEMILLYETBCA 10 IHIKX CYE’EKTIB | UMM YCKNALHIOETHCA MOKIHBICTL
OXOPOHM 11PaBa BRRCHOCTI Ha Hel. OXOpoHi HANATraloTL K MaTepiasnbH it HOCIA,
Ha saxomy 3adixcosaHa iHopManis, vax i indopmanis ak nesui sigoMocTi. Xapak-
TEPHOIO 0COBNUBICTIO B JaHOMY BUNAAKY € Te, WO o00’eM mpas cyl'ekrip
iHpopManitivux BiZAHOCHH Ha HOCIH i Ha BinOMOCTI 3adiKCOBaHI HA HEOMY MOXE
OyTH piZHEM.

Byab-sku#t 3aKOH NPO BNACHICTHL 3 METOK 3AXMCTY TpaB BNACHHKa,
3adikcyBaBuH cy0'ekty Ta 06'eKTH Npana BAACHOCTI, MOBUHEH PEryaIOBaTH i
BiAHOCHHH Mk HUMHU. OcobnusocTi perymoBants UUX BIAHOCUH 3aNEXaTh BiN
cneundikn 06’ exTiB npasa BiacHoCTi. OCHOBHMM 3MICTOM TpaawuUilHOro npasa
RAACHOCTI € NPaBo Ha BUKOPHCTAKHS, 2 OCHOBHHM 3MIiCTOM rpaBa Ha tHopMauiio
€ NPaso Ha Nepepavy neBHMx sinoMocrei. Y sunaaky indopmauiinoi BnacHocTi
3aKOH ROBHHEH PEryNOBATH BinHOCHHN cyb’ ekTiB Ta 06’ €XTiB NpaBa BRACHOCTI
3 METOIO 3aXHCTY NpaB AK BAACHWKA, TAK | 3aKOHHHX KOpUCTYBaviB iHdopmauii
ANA 3aXHCTY iHpOpMaUifnol BNacHOCTi Bill PO3roIOUEHHA, BUTOKY, 06pobKH
(xoniloBaHHs, MoAHpikauiT Uk IHUIEHHS) iHDOpMaUiT,
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Koterkin |.B.
INFORMATION AS AN OBJECT OF THE PROPERTY RIGHT
In the given article the probicm of information funcilioning as the object of the property
right during eslablishment of informed socicly has been investigated. A number of peculiarties
deabing with information as the ohjecl of protection has been enlightened. The necessity of legal

aspecis of information relations regulations in the state ander the conditions of informative tech-
nologies developmenl was found oui.
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1. B.Mupotenxo
3MICT CYB’€KTUBHOT'O NPABA BJIACHOCTI

Jana cTaTTA NPUCRANENA PO3IMMAAY NUTAHHA NPO 3MICT ¢y0 EXTHBHOTO
npaea BNACHOCTI, KA | OOCAT NPasOMOIHOCTEH, WO HAZAIOTLCR HOCIHHO RAHOIO
npasa. JIOCHIIKEHHA 11BOTO MUTAHHS MAc BAXJIUBE AK TEOPETUUNHE, TAK | Npak-
THYHE JHAULHNSA, OCKINLKHK /1a€ MOXAWBICTH 3PO3YMiTH CYTL AaHOrOo npaea, obcar
¢Bo00aN, WO HAMAETLCH HOTO BONORINbILO, BIAMIHIHICTEL 3@ 3MICTOM npasa
BAACHOCTI BIAL iHUIMX CYD'€KTUBHHUX npas.

{THTaHNA, WO POICAANACTLEH, HEC € HOBUM, BOHIO AOCHIDKYBANOCH Y BCI
wacH. TaK. y pociiichKii nopeBonoiiHIF npasoBil niTeparypi MOXHa BiJ3HA-
wuth npaui K.Fl.MoGe nonocuena, }_l.!';i.Meﬁf‘pa, B.l.Cunaiicskoro, 1.1 depruc-
sesima, M.0.1lokposenkoro, Cepen naykositis pagsicskoi tobH. 1o 3alimannce
AOCAIKEHRAM AAHOTO NHTaNKA. MokHa nassar KK, Toncroro, B.A.Kikors,
O.C.lohge. O.P.Xanginy, €.0.Cyxanopa, ocoOnHBO CHbjl BIIHAYHTH npati
A.B.Beneanktora. ¥V nan uac BHBUCHIIRM HLONO THITAHNS CCPC YRPATHCBKHX
npasolasilie  saiimaiorees O3 )1zepa. B.C.PyGannk, cepen pocifickkns
K.L.Cknoscoxiii. B.K.Kaminoanesknii, JL.B. I lewnnroga,

Yiaranbie Ho MOXCHa BRA3E {2 QCHORIT NLEXOLIE A0 BUPIDCINEA IHTaHHA
NPO IMICT cVO CRTUBHOTO pIpasa BHACHOCTI. HIPHUHLHOORINHT NOINRIL PIMCBRHN
FOPHCTIB HA NPABO RIACHOCTI OyH TaKtkd. 1MO aane npane BYunoe B cobi Hesu-
YCPNHY KINLKICTL NPABOMOIINIOCTEIE, AKI HAAAIOTH BAACHIKY HalIOUIbLIL noBnie,
aBconsorHe nPao 1K HanexKe oMy Malino, 1oaibua koumenitin Oviia cnpniivata
i B ACLIO BELOIMIHEHOMY BHITISAT NLATPIMYETLES IOPHTTAMN KPaTH “3aratbHOro
npaga”. Y pajisHcekiii apanosiii dayti 3mict npasa srachoecti Oyno npuivato
BIHAUATH tepes YAKI NPIBOMOTHOCT] BIACHHK, AK DPABO BOSKJIHHA, 11PAKRO
KOPUCTYBAUItA TA NPABO PO3NOPIHMARCHIIAN, ”}l AR TOUKA F0PY 1aJINNIRACTECR NOMi-
HYKIMNOIO 8 IPABOBIF HAY I BOCTPAAAICLKINX KPATH, 3OKpeMa i 3 VEpaTHi, xou i B
PASSHCLKI TACH, 1 CLOTOAHT BOMA 3a3HAC KPWTHKN 3 BOKY OKPEMIN HAYKOBLB.

AK yiKe roBOpUAOCh, Y paasiichLkil npasonifi wavil Aominyiouole Gyna
TOUKA 30DY, SFIAHO 3 AKOK MTITAHKA 11PO IMICT NPABA BAACHOCT] BHPILIYBANOCH
BKO3IDKOIO Ha TilK 3BAHY “1'piany NPABGMOAIIIOL reit” maacimka - NPand BOAVRIIHS,
KOPUCTYBAHHA Ta POINOPAIDKEHHN Malliiom, Brixanoce, 010 BKazaHi npapo-
MOYHOCTI, HAZAHI BIACHNKY 3 KONOM, NOBHICTIO BUPEKAIOYL 00 CM 1ipasa Baac-
nocti [1.¢.3-10: 2, ¢.54]. Taxkunii Haxia 1uono BH3HAMCHIN IMICTY HPaBa WIACHOC-
Ti cepesnt HayKOBLIB AOCTATHRO NowKpennil | choroaui |3, ¢.19-22: 4, c.295-298]).

Tiaxia go po3kpHITS 3MICTY Npasa BIACHOCTI HEPe3 “Tpiady npasoMot-
HocTeH” OTpUMaBs CBoE BinOOpAXKCHHA B HAWOMY 3ukOHoaascTBi (cTarm 317,
319 LK Yxpaidu), ¥ 3aKkoH0AaBCTRI pany HOCTPAAAHCEKUX AepXKaB: Ue, 30Kpema,
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AxTyansii npoGaeMH BAOCKOHANEHHA YHHHOIO 38KOHOAABCTBA YKPBIHM

c1.152 (K Azep6alimkancukoi PecnyGaixn, ¢1.209 LK Pociltcexoi denepauii,
ct.163 LK Pecny6niku Bipmenin, ct.188 UK Pecny6bniky KasaxcraH Ta ih,

[TpoTe HEOAHOPA30BO BUCIOBNIOBANACH AYMKa, WO BxazaHa Tpiana B
na#Ginpll yzaransHeHOMY BHIIALI BKa3ye Ha NPaBOMOUHOCTI BAACHHKA 1 He
BinoOpaxae cyTi usoro npasa. 3a BUCNOBOM pocilickkoro mopesoniouiitoro
opucta [1.A4.Meitepa, nparoM HazusaeTbca mipa Bosi 0CobH, WO KuBe y
CycninbeThi. 3aKOHOAABCTBO, BU3HAYAKOYM NPABO BNACHOCTI, HE MNEPEPaXoOBy«
BCi Ti AT, AKi BNaCHUK MOXeE 3AIMCHIOBATH MO0 PEti, a BXA3YE TiNhKY HA NaHy-
BaHHA BRACHMKa i MeXi HOTro NanysaHH3 [6, ¢.172]). IHwun#i pocificexnii uusinict
B.1.CunafchkMit CBOMO uacy BK43yBas, tio TPUUNEHHOO GOPMYAOI0 HE BUYEp-
NYETHCA BECHL 3MICT NMpaBa BNacHOCTI: ‘... RPAaBO BMACHOCTI 3@aBXAH € MOBHE,
xo4a G BRacHHUK HE MaB Hi BOSIOAIHHSA, Hi KOPUCTYBAHHS, Hi po3nopALKeHHs” {7,
c.206-207]. Y panfHcbKii HayKoBilt MiTepaTypi NUTARHHS NPO HECTIPOMOXHICTL
Tpanuuifivoi Tpiagn npasomovnoctell pinobGpasnTH 3MICT NpaBa BAACHOCTI
Haifinbw BUpa3Ho 3HARNNO ceoE BIoOpakeHns y npausx A.B.Beneankrona
[8, c.15-34]. 3okpema, BxalyBanoch Ha Te, WO FPABOMOUYNOCTI, AKI YTBOPIOOTh
Tpiany, BUCTYRaOuH 3acobamu 30iKCHEHNIN 1TPABa BAACHOCTI, He3aaTHI Hi OKPEMO,
Hi B CYKYNHOCTi 3an0oBHATKH HKoro 06’em. Tomy A.B.BeHeaUKTOBHM 3aMiCThb
TpaauuiitHot tpiaam Oyno BUKOprCTaHO €aMHe 00'eMHe NOHATTHY “BUKO-
prcTanHa”, a caMe APABO BNACHOCTI BU3HAUEHO fK “NPaBo iHAMBI A2 YW KONEKTUBY
BUKOPUCTOBYBaTH 3aco0M | NpoaykTH BUPOGHUUTBA CBOECIC BNAACKD | B CBOIX
iHTepecax...” [8, c.34].

Ha tHW#HIA CyTTEBUI acneKT, NOR’ K3aHNH 3 BUXOPHUCTAHHAM Tpiaay Npaso-
MOYHOCTEH Bracknka, 3pepHyes yeary K.l.Cknoacbknri#, 3a fioro cnoBamh,
NPOTAroM cTONiTL OyAb-akuil NPosB Npasa BAACHOCT] FOPUCTAMH — NPAKTHKaMH
i TEOpETHKaMy — MiARALUTOBYBARCSA NiR OHY 3 BiOMWX NPaBOMOYHOCTEH, 10
6yna nafiGawxuoro. Ha pymky K.l.Cxnoecexoro, nia enaueom “‘rpiaan npa-
BOMOYHOCTEW BUHHKAE CTIAKE BPAXKEHHS NPO TOTOXHICTL LMX “‘npar”, ae 6 BoMU
He sycTpivanmchk. Y pesyabrari, § B Teopii, i 8 NPakTHUI Piko MOXKHA 3yCTpiTH
PO3YMiHHSA TOTO, LL0, HANPHKA, BONORIHHA, 3AIRCHIOBAHE BItACHHKOM, 30BCIM HE
TE, WO B OPCHAATOPA 4W OXOPOHLUA, LE 30BCIM Pi3HE BIAHOLWEHHS KO peyi, 30BCIM
pi3Ha MoTUBaLis | noseaiHka. Mix TUM i3 no3uuilh Tpiaau TyT BCloaK oaue i 1€
* “npaso BonoaiHua” [9, c.127].

Y 3axiaHilt HaykoBli AiTepatypi NOCTATHLO MOWMPEHHI newo inurui
Niaxia RO PO3yMiHHA 3IMICTY NpasBa BNACHOCTI, 3FAHO 3 AKUM APABO BAACHOCTI
BUCTYNAaE AK “B'A3aHKa (MM B A3Ka?) npapoMouHocTe” [10, ¢.406; 11, ¢.215]).
HaykosLti kpaiH “3araJlbHOro npaea” HaMaralOThCA AATH YHIBCPCaibHE BH3HA-
YEHHS BRACHOCTI LINAXOM CKI3AAHHA CBOIO POJY KaTANOra NpaBoMOHHOCTEN
snacHocTi. Lle B XIX ¢T. anrnicbkuil topueT B. XapH Bkatoyas y HbOI'O 6 ckna-
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Muponenrxo §.B. IMicT cyG eKTHRHOTO fIPARA BNACHOCTI

AOBHUX: NPABa BONOAIHHA, KOPHCTYBaHH, BUPOOHHUTEA, NPaBO HA BUTPAYaHHS,
MPaBo POINOPAIKEHHA MPH KHTTI | MiCns cMepTi, NnpaBo ycyBaTH iHLIKWX ocCi6
Bia mafina. SIkilo BXa3aHi nparoMOUHOCTI Gyayrs oG’canani 8 pykax oaHiel
ocob4, TH Oyne nanexaTi NOBHE Npapo BNAacHOCTI. B iHmwoMy BUnaaky — npu
BiACYTHOCTI OIHOIO YH KiflbKOX npas — ofMexeHe Mpapo BAACHOCTE. [Huthii
aHraiicekni opueT A.M.OHope 3anponoHysaB aWIHAYEHIS NPABa BNACHOCTI,
WO CKIAJaETECH 3 OARHAALATH €ASMEHTIB. [Ha AYMKY aMEPHKAHCLKOTO KIpHCTa
A.Bckkepa, cepes npasoMouHocTel BacHuka HaAGUILIL (hyHaaMEHTANBHHUM €
APABO Ha BIAMYHKEHHSN, KOTPE, B3KTE BOALOBAHO a00 Y NOCAHAHH] 3 iHLINMMK
eneMeHTaMH, MOXHA POIFASNATH 1K NPaBo BIACHOCTI. 3a nigpaxyHkamu Hekkepa,
MOXUIMBE ICHYBaH1s Onnsbio 1500 sapiantia npasa saacuocti [11, ¢.218].

Ax zaznaviac BA Kikors, 3axizni ©opicrit Kpat KONTHHCHTANbHOE CHCTE-
MH NPaBa, NIATPHIMYIONH 110601 T NOTINAM 11010 NPERA BIACHOCTI, THM He MeH1IE
HAMaraloTbes 30epe T Gurbin CTHCAC TEopPeTHIIIC BHSHAUEHIN BAACHOCTE, IO
oxorunoBano 6 AHILE BY3LKHI HalI) fioro ocuasnnx npasomMonsocrei [ 12, ¢.20].
3 iHUOre Sory. TPANMLITHY TPIALY HAMAIAIOTLCH JOMOBITTH HOBHMH [1PpABO-
MOUHOCTAMM, 30KpPEMi, HpaBoM 1a yupariinns [11.¢.217].

Ak GatliMe. cnpoGH BHIHAYHTH 3MICT NPaKL BIACHOCTE tepes niepenik
JIPABOMOMHOC TR BIICHHKA € JIOCTATHLO BEICPEROHIHBUMUA. [Llo ¢rocyerbes
TPAAMIIAHOT Ans BIT3sns ROl BITCpatypu " IPRVIN.. 7O BOHA € 3aHadTo 3a-
ranLHOK | He BiAQOPMKAC CYTI NPABA BAACIIOCTI. 4 CTBOPEHHA “IOBHMX™ liepe-
JUKIB NTPABOMOY HOCTEH BIACHITIC HARPSLTHI MOKIIBE, T3 §) BHHHKAC cepiiozHui
CYMHIB ¥ TX DPaK iyl KOPHCHOCTI.

Bapro 3sepiyri yBary 1 Ha Te. 3BLAKN %K HOXOAHTS “TRIQJA HPABOMOU-
HoCTeM”. Ha ChOrO)IHI SLALIHCTRE HAYKOBIR HC BBAXKAC L0 TPIALY TAKOWK, 110
Ocpe csifi NOUATOR 3 PHMCBLKOIO NpHBATHOSO HPasa. La IX iyMKy. pHMCLKe 1paso
HE 311aN0 BHUCPITHORD NepeKY npasomoinociei RiacHika | 13, ¢.377-380; t4,
¢.136]. Knacuuna pisMchKa 1I0pHcpyac s po syM vk BAACHICTs AK teoOmMexeHe
| RUKJHOUHE nanysankss ocoOH Haa piuo [ 15, c.218]. B.Pybanos. nocninnsm
NHTAHNS IHOXQKEHHA TPIaLH, 3POOHR RHCIIVBOK NPO. AV HEBHOT MipH,
BHITAAKOBHA Xapakye]d I (1oiB1 CHICHIIY 8§ pocilic KoMy, 2 NOTIM | B paisiHCbKOMY
sakonofascTRri | 16, ¢. 105-106].

JLNs pO3YMinmist SMICTY FIPABA SIICHOCTT CYTIURC THANMEHHA, 1 HALLY RYMKY,
MaE POIIAA WIE O IOTO, HA NEPUIHTT 1O1IBLL CTHPION HOAOKEHIN: ONH] Hay KOBH
POIMNANAOTL APARO WIACHOCTI KK NANYEANIHA AIOMIHH HAN pivmo, 106To
BIAHOIWEHHS MORMKK A0 Pesi, @ TIi - HK BIAINOIIEHNHA MiX JIIOALMH, 1€ hpaBy
BAACHHKA NPOTHCTOTE 0B0B A30K YCIX | KOXKIOTO YTPHUMATHCE Bid BINHBY Ha piy.

Octanna nozuuis Hatebto Ginkul BiN10BIAAC NONOKEHHAM OPHAHYHOT
HAYKH, 3TIAHO 3 SKMMHK MPaBO BUCTYMNAE AK PETYNATOP CYCMNbHWX BiAHOCHR,
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AXTyanbHi mMpoGAEMHA BAOCKOHANSHHSA UHHHOND 3aKOHOMABCTRA YKPATHM

110 HANAaE UMM BILHOCWHAM npasoBoro xapakrtepy. [IpaBoee perymoBanHs
CYCNINBHKX BiAHOCUH 3AIMCHICETLCH Yepes MeXaHisM cYG €KTMBHUX npas Ta
oBOB’Y3Kia, WO BUCTYNAOTHL X IOPUAMUHKMHA 3MicT uUMX npapoBiaHOCHH [17,
¢.175). 3 wiei ToukH 30py, Oyab-ake cyd’ekTHBHE NPABO € FAPAHTOBAHNMH 3AKOHOM
BHAOM i MiPOKD MOXNTHBOT YK RO3BONEHOT noeediHky ocobu (18, c.490]. B
KPHANYHIA AiTepaTypi NPpUAHATO XapakTepuU3yBaTH Cy0 €KTUBHE MpasBo Ak
ENHICTH TPLOX €NEMEHTIB:

1. Mpaso Ha BracHi aii. Bua i Mipa noseaiHky, WO MoXEe 3AiHCHIOBATHCH
yHoBHOBaXeHOH0 0coboio,

2. Mpaso Ha wyxi aii. lNtpaeo (abo MOKNKBICTL) BUMAraTH Bil iHIIHX
ocif nosexiMku, AKa 3abesneyye 3nilcHeHHA NPaB yNosHoBaXeEHO ocobolo.

3. lNpaso Ha 3axuct. [Npaso abo MOXKIMBICTE BUMAraTH 3acTOCYBaHHA
3aco0iB neprkaBHOro NPUMycy no 300608’ a3aHnx ocil.

3 ornsny HA BKalaHe, CTAE 3PO3YMINo, Lo Tpanuuiiia Tpiana 8 Halibinbw
3aranLHOMY BHIIAAI XapakTepu3ye Jixwie Ti MPaAasOMOYHOCTE HOCIS HaHOrO
Ccy0’€KTHBHOTO mpagsa, 1O CTOCYIOTHCA HOro BnacHol nopeninxy. Ha aymky
B.K.Hoxneea, 3aranoM 3akoHOAABCTBO BH3HAUMAE AAHY CTOPOHY CyD’€KTUBHOrQ
npaea BAACHOCTI HEFAaTUBHO. BNACHHAK HE Ma€ THIIHMX OOMEXeH b CBOET Blay Han
PIYYI0, KPIM YCTAHOBNEHWX 3aKOHOM B IHTEpecax CrninbHoTH BnacHHkIB [ 13, ¢.379].

Buxoasauu 3 eneMerTHOTO cKnaay cy6 ¢ KTMBHOrO npapa, MH 3HaxX0aHMO
BEANOBIlL HA AOCTATHLO CYTTEBE NUTAHHA, MO HOFC CBOIO 4acy NiAHAB Y
panfAHCLKIW KopHaHYKIA niTepaTypi A.B.BetennkToB: y 4oMy nonsrae cyTh npasa
BIACHOCTE NMICNA HakianeHHs apewsy Ha MaliHO, BHACNIAOK Oro BJACHHK
BTPATHB MOXAHWBICTL 3AiHCHIOBATH BC1 TPY Tpaauuiiivl npasoMouHocTi? OueBua-
HO, UIQ BTACHMK, HaBITb Oyay4H No36aB/ieBUM MOKIHBOCT 3i HCHIOBATH BJACHI
AiT mono HanexHoro Homy MafiHa, 36epirac npapo Ha 3axucT Hore idTepecis,
o o’ s3aki 3 UMM MalivoM. T1paBo Ha 3aXxHCT BUCTYNAE HEBIR'EMHOIO CKAAKO-
BOK cy0’€KTHBHOFO npaBa BAacHOCTI. MOXXHA cnepeuaTHch Npo npasoee nia-
IPYHTS CUTYALIH, KOMW BAACHUK N030aBAAECTLCA MOXIIMBOCTI IBEPHYTHUCH 34
3aXMUCTOM CBOIX IHTEPecCiB, MpoTe 3pO3yMino, WO B LLOMY BHNAAKY CYD’ €KTHBHE
rpaso BNACHOCTI BTpaUuae CBOIO CYTTEBY CKIIAA0BY | HaGAKKAETLCSH 40 TOMO, WO
PUMCLKI IOPUCTH Ha3uBau nuduim jus — rone npaso.

|HII2 BAX/IMBa CKAAA0Ba CYG EKTMBHOIO 1IPpaBka 8NACHOCTI — Npaso wlac-
HHKa Ha vyxi AiT, To6TO NpaBo BUMAraTH BiA yCixX iHWKMX OCI0 Takoi nosediHky,
saka 6 zabe3neyysana 3aifciieHHA HOMo npas. 1K A0CHTb BNYYHO 3a3Hauuna J1.IEdi-
moBa, abCoMoTHI NPpaBa, AC AKHX BiAHOCUTLCH | NPABO BAACHOCTI, BHPAXAOTHCA
y ¢opmi 3abopon 11a KOpHUCTHL oxpeMUx yHoBHOBaXeHUx cyB’exrie [19, ¢.36).

Ha cboroaHi MH criocTepiraeMo B 1iTepaTypi, CBOIO poy, “BiapomkenHs”
AeWo iRWOTro, HayebTo “HEHAYKOBROTO” NiAXoAY A0 PO3YMiHHA Npasa BNacHOCTI —
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Muponenrxo { 8. 3MicT cyG’ckTHDHOIC Npasa BIIACHOCTI

BIAHOLIEHHA MOANHY 110 peni “ax 1o ceoel™ [20, ¢.10-12; 21, ¢.55]. Ceoro yacy
HABOAMNOCH 1HMAJIO 0OTPYHTYBaHL TOMO, LLO NPABO 3a CBOEIO CYTTIO NOK/TNKaHE
perynoBaTH BIZAMOCHHH MK NIOABMH | HE MOXKE BUCTYNATH PErynaTopoM
BIAHOCHH “Moamka -- piu” [22, ¢.68; 7, ¢.196-197], oaHak ueil niaxia He prparue
NiATPHMKY Cepen HaYKORLB, bintlre Toro, paaoM HaykoBUiB YKa3aHOMY BinHO-
WEHHIO HANACTLCA HPUOPHTETHE 3HaveHHs. 3a sucnopoM J1.B.UlenHukorof,
BAACHICTH — L€ HE TIILKH | HE CTIALKW BIAHOCHHH MiK MIOALMY 3 NPHBOLY Makna
(ueh acnekT perymoetben HinboIo Mipolo HopMaMu 30608°1321LHOIO Npasa),
CKiNbLKH BUIHOLIEHHR MOAWNK A0 pcui K 40 CBOCT, K A0 BhacHol [23, ¢.24].
A.B. Joxaes i3 ueoro nurannn Ginsul kateropHynuii; Ha #oro ayMmky, pnaaa
0coBH HA PINNIO NOTIING Nepeaye camoMy 1IHRINLIOMY 000POTY, ROZUTHBHIMM
NPABOBHM FIOHATTAM € BHSH CYBEPCHITETY 0CO0M B CYCTIALHOMY XHUTTI, 1UO POOUTH
i1 cy@'exrom npanosoro crinkynarg [13, ©.378-379|. K.L.CknoscbkHii BRAXKAC.
WO CYTHICTb BJIACHOCTI  (Ipoan y Hili ocobu (piracunka) (9, c.132-133].

Mpove HABBIALIN ¢yTTERIM. OUEBHAND, ¢ Te, N1o OOHABA 1L NiAXOAK A0
POIYMIHHI HE € B3A€ MURBKINO I HIEM M, 2 BUPRKAUOT) 301 CTOPOHIE OAHONO | TOro
K ABHLLE. Baxko 3anepennmi icnyeanss #esnot VO CRTHBHOT Croponid tpasa
BAACHOCTI AKX HAFGII LU HOBHOTO PLUOBOTO NPaL. HIO B 3HAUHIA MIPi 3YMOBINOE
HOTO 3MICTOBHY BIAMIHNICTS BULIHIBHMN CYO CRTUBHNIN NPAB. SIK 303Ha42¢ 3 116010
npuaeiy K.1.CKAOBCLKIITL 1PO IO 8iKe FIUTOCH BIIC. BUACTIMKA | HCBIACHIKL
BLAPI3HAC HIPHHUMTIOBO BiAMIHIte BHYTPIILIE Binowens no pevi [9. ¢.127].

BinsiicTs HAyKOBItIR, LA XAPAKTEPHCTIKY 1IPABY BAACHOCTI 4it peto-
BIIM fipaBam y3aramh, TakK Yy iHaKile TI0CANYIOT i asa Momenth, €.0.Cyxa-
HOB. BEAYUH MOBY PO FOPILTTHY CHCIHIPIKY PCUOBUX IPaB, HA HOPLIC Micie
NOCTaBHs X abCOMOIINIT NapakTep, a lla Apyre  1¢. HIO BC) pevosi npasi ogGopm-
naore Ge3nocepennc pinMmeEa ocodn Ao peai |24, ¢.650]. J1.B.ILUecHHIK0Ba
A0 XAPAKTEPHUX OZHAK PLUOBOIO NPABA BIHOCHTL X e i IMicT, Ak
nonArae B 6enocepenHboMy NATYBANHT BRACHIKA nan Maiinom |23, ¢.16]. Vsa-
rani, HeBAXKD NOMITITH, L0 CaM NIAXIA 1O POIYMINNA 1IPABY BAGCHOCTE AK
NAHYBAHHA HAA PIVIO HCPEROWIAE ICHYBARNS (CBIOIG BIAHGUCHHS NOAHHN
A0 petH, 10 ONoCepeAkoByCTLeH Npasom. B.LCHINRCHKNE 3 UboI'0 11pHBOAY
BKA3YBAR, MO GiALUI TONHO GYNC BIIAMATH PETOBC IPARO HE JIHIE HETaTHRHO
(B pO3yMIHHI YCYHEHNA BCIN TPCTIN 0CiB), A€ | DO3IITIBHO K NAHYBAHEA OCOBH
Han pivmo [7, ¢. 196].

HpoTe 1o uboro nirranis MomkHa niaiiTr 9 innlore 6oky. JlikcHo. BiaHo-
WEHHA BAACHHKA 10 HANCKUOT NOMY Peti AK N0 CROCY € CYTTEBHM MUTR PO3YMIHHA
€aMoi CyTi Npasa BNacHOCTi. 3peluToro. aAymka npo re, wo o6’ cKT npasa Brac-
HOCTI BHCTYNAE NPOAVBXKEHHAM, BigoGpmkenHaM 0coGHM BNACHHKA B peuax,
3Halwna ceoe peTanbHe o6rpyHTYBaHKA Y (PinocodcLKo-N1paBoBux npausx [25,
c.120452].
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AKTYARLHI NPOGNCMH BIAOCKOHBNCHHA YHHHOMD 3AKOHOuABCTBA YKpaiHy

BucHoBKA. 32 CBOIM 3MicTOM CY6’€KTHBHE paBo BAACHOCTI ABAseE C06010
CYKYIMHICTb YCIX MOXAMBHX MNPABOMOYHOCTEH BAACHHWKa, CTIPAMOBAHHX Ha
3aN0BONEHHA Ta 3aXUCT Horo iHTepeciB, Ulo NOB’A3aH1 3 HalEXHUM HOMY MAHHOM,
TIuTaHHA Npo OeTaAbLHWIA nepenik u¥x nNpaBoMoOYHOCTEHR CHifg 3anNWNTH
BIRKPHTHM, OCKIIbKKY ICHYE CYMHIB IMOA0 MOXAUBOCTI (POPMYBAHHA TAKOMO
BHUEPNHOTO Nepestiky Ta Horo NpakTHYHOT KOpUcHOCTI. Brxoasu¥ i3 3mMicTy Oyab-
AKOro cyG’€KTHBHOTO NPaBa, MH MOXEMO PO3ALNIHTH Wi NPaBOMOYHOCTI Ha TPH
OCHOBHI TPYNM: NPABOMOUHOCTI LROAQ BUHHEHHA BNACHHX LiH, CAPAMOBAHUX Ha
peanizauiky npasa BAACHOCTi; MPAaBOMOYHOCTI, cnpsMoBaHi Ha 3abe3neueHus
HAREXHOT NoBeaAiHKM iHIKX 0Ci0; NpaBOMOYHOCTI WOAO 3abe3neueHHsn 3axXucTy
iHTepeciB BracHika. Tpaanuitina x “Tpiana npasoMovyHOCTe R BnacHHKa aHwe
B Ma#ibiNtblll 3araTbHOMY BUINAAI BEAOOpaXkae NPapOMOUYHOCTI BIACHHKA CTOCOB-
HO BYHHEHHA BAACHKX Ak, [lpapo pnacHOCTI He Moxke OyTH HI “rIOBHUM”, Hi
“HeNOBHAM™ . BOHO 3aBXAUW € HaiHOinbLW NOBHKM TTpaaoM, o Horo ocoba Moxe
MaTH Ha piy, MaliHO.
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Myranenko 1.V,
THE CONTENT OF THE SUBJECTIVE PROPERTY RIGHY

This article is devoled o copsideration of a question on the contents of the subjective
progerty right. velume of the rightts of (he proprietorn. Under the comtents the subjective propeny
right represcnts the sei of all possible rights ol the proprivior directed on mainicnance and protee-
tion of his imerests. Proceeding Trem the contents of any sabjective nght. we can divide these
nights inlo 1hree basic groups: rights concerning faHilment of owe actions: the rights directed on
maintenance of appropriate behaviour of other persons: righis coneerning maintenance of protee-
ton of mmerests of the proprictor.

10.Kosnuii
AOTJIUHHAHHA RBIANPHEMCTB - XAPAKTEPUCTHUKA
CYYACHOI'O CTAHY

[parsenus 4o po3IMUPEHHA MAaCITADIB AIANLHOCTI € HERIA'EMHOKO PHCOIO
Byae-axoro rocnonapioioyoro cy6’exra. Oanak, wob rake pozwmnperus sinGy-
BANOCA THM MK (HIUM NINAXOM, HEOOXiNNG, abu ueil wnsax 6ys Giabw edek-
THBHUM Y NOPIBHAHHI 3 MOXNUBUMH anbrepuatusaMu. [lporarom ceoro
ICHYBAHHA MiIANPHEMCTBA BHKOPHCTOBYIOTH Pi3Hi cTparTerii po3BMTKY: Bia
OPraHivyHOro pocTy A0 APOUECIB IKHTTH | NOTAWHAHHA. OCTaHHIM YacoM ¢BiTOBa
CKOHOMIKA PO3IRMBAETLCS MNEPEBANHO HR OCHOBI TPAHCHRUIOHANLHWX 3AUTTIB i
AOFNIMHAHYL, A HE LUJIAXOM IHBECTHLUIH 2 METOID CTBOPEHHA HOBUX NIANPHEMCTB,
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AKTYansHi 71poGREMH BAOCKOHAIEHHS YHHHOMD JRKOHOAABCTBA YKpalHH

3MACHEHHA HOBUX NPOEKTIB (Tak 3BaNuX “inBecTUUIA Ha 3eneHill ranaBuHi” [1,
¢.10]). PosrmsaneMo, HOMY K NIANPHEMCTRA BinnaroTh NEpepary came noriy-
HaHHIO IHWKX, AK cNocoBy 1X PO3BMTKY, | NopiBHAEMO HoFo i3 cTpaTericio
OPTaHIYHOMO POCTY.

Mpu HarncanHi crarri Gyno BUBYUEHO Npatli BITYWIHAHUX TA IHOIEMHUX
daxisuis, AKi 3aHMaOTHCA NOCHDKEHHIM NPOUECIB NOFAUHAHHA, KOPNONATHB-
HOMQ KOHTPOAIO | yNPaBAiHHA NIANPUEMCTE, 30KpemMa, Haykosi npaui H.Pyauk,
€.Cemenkosoi, [0.1sanoba, f.[lobypka, M.Bpeani, §.Baagumupona 1a iHwgXx.
3AKTFA | NOMIUHAKHA NIAMTPHEMCTB NPOTAroM YCi€l CBOET ICTOPIT HOCATL XBUJle-
nonibHuii xapaxtep. BHAIAAETLCA 1’ 4TL ACKPaBO BUPaXKe WX Npouecin. Y namni
yac CBITOBa eKOHOMIKA Nepebysac Nid YeProBoK XBUAECIO INMUTTIB | NOTAHHAHS,
fiKa posfocuanaca 3 apyrol nonosuHH 90-X pokKiB MUHYAOro CTOMITTH | mik 1
npunagac Ha 2000 pik. 3 ornnLy HA Te, UG NIPOUECH, AKI APOTIKAKITL Y CBITOBII
EKOHOMilli, BIAKBAIOTD | HAa YKPATHCLRY AIMCHICTD, Y TOMY YHCH | Ha atani3oBani
YFrOBM NOFENHHAHKS. Y CTATT] 3HAUHA YyBATA NPHCBIMSHA A0CHTKEHHIO 3aKOHO-
MIPHOCTE. XapakTepUuX Wis cysacol X inrerpani’ nianpiemMcTs.

Y 2000 poui 3arantimit posmip pHHKY ROMSIIIHAHL HEANPHEMCTB
nepesutini 3 TpnH. nonapis CILIA (puce. t ). 3arasibna Kinbkicts yrog norivnant
niAnpUeMcTB y ceiToBIM npakyvi 3 1980 no 1999 pik 3GuiLILYyBaACS B Cepen-
HboMY Ha 4G% moepidHo. Hacrka cymMapiol Baprocti NoriMiadL y CBIiTOBOMY
BBIM 3pocna 3 0.3% v 1980 voui no 8% v 1999 poui (2. ¢.8-9],
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Puc.l. 3aranbHa napTicTh CBITOBHX YTOA 3AUWTTA | NOLAMIAHKA NIANPHEMCTB
3a nepioa 3 1990 no 2000 pp.(tpan. aon. CiUA).

OcHOBHA Maca TPaHCI'PAHHYHHX TIOMMHHAKL NIANPHEMCTE AK WOoAo X
npoaaxy, Tak i Kynigni 3ocepeneHa B EKOHOMIYHO PO3BHHYTHUX KpaiHax (Tabn. 1).
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Koenuti FO. TIOMMMHAHHA MIANPHEMCTA — XaPAKVCPHCTHKE CYYaCHOTO CTaHy

Sk ceiguars naMi, KpaiHu 2 PUHKOBOIO GKOHOMIKOD, R NpaBuao, Ginsviue 3aaisHi
B Kynigili NiANPBEMCTR, a KPaiHK, AKi PO3BUBAIOTLCA, HaBIaKH, Ginblve npoaaloTs
HIX KynyloTs [2, ¢.13].

Tabia, 1. XapakTepucTvKa 3MiHW PiBHA aKTUBHOCTI KYNiBAi Ta nposaxy
NiANPHEMCTB B 3aIEXHOCTI BiA X reorpadyiuHoro po3tawysaHHs,

Perion Onmsmis Mpoaano Kynnewo

auMipy | 1990 § 1998 1 1997 [ 1998 [ 1999 | 1990 [ 1995 [ 1997 [ 1998 [ 19%0

Kpainm 1 wapa on | 1342 | 1646 | 2347 | 4451 | o446 [ 032 [ 1737 | 2720 | 5114 | 6723
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BHKAHKAIOTH 33LIKABJICHICTS CTATHCTUYHI AAHI, HIO XAPAKTEPHIYIOTH 30inb-
WEHHA KiNIbKOCTI Tax HA3BAHNX MEFayloA, TOOTO MEKHAPOAKHMX MOMIHHAHb, NPH
AKWX CYMa KOXXHOT OKpeMoi yrann nepesinutye | mapn, non, CLUA. 3okpema, Kinb-
KiCTb Takux yrod 36inblumnnaca 3 14 onuurub y 1987 poui a0 175 ~ y 2000 poui
[1,c.17-19].

Onxieto 3 HaibiNbLINX yroa y kophiopatHBRiil icTopii € nphabatua 8 2000 pow
aMepHkanchkow kophopauicky General Eleciric komnanit Honeywell, axa
CRELaNi3yeThen Ha BUPOOIHINTBI €NEKTPOHHOID YCTATKYBAHHA Anst asiauiRHol
MPOMKUCNOBOCTI, ABTOMATHIOBAHHX CHCTEM KOHTPOJIO | BUCOKOTEXHONOTIUHNN
Matepianis. 1la yroaa, aKuo AoTpUMyBaTHch knackbikauwil, He € TpaHcrpanny-
HOK), OCKislbkM 00’caHaNUCh ABI aMepHKANCLK KOMNaKil, ane, 3 ormaay Ha
Maclwabu, BApTO 3yNUHUTHCL HA Hill AoKNanHiuIe, OCKINbKK B Wil yroai, Ak Y
azepkani, BiA0GPaKaAOTLCH XapaKTEPHi 0COBANBOCTI CYUHACHHX CBITOBHX npo-
UeCiB 3MUTTIB | NOCAUHAHL IIANPHEMCTB JK CTOCOBHO X XapaxTepy, TaK i MOTUBIB.
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AKTYaJibHI NPGONEMH BAOCKOHANEHHA 4 HHHOM 1aKOHONABSTEA YKpPaiHH

Yroga 3 nornuHanHs General Electric komnanii Honeywell 6yna oninena

B 45 mapa. aon. CLLUA, He3Baxarouu Ha T¢, we pivHuil obopor Honeywell cka-

pas 24 Mapa. pon. Hoaarkoeo General Electric p3ana Ha cebe e 3,4 Mnpa. non.

CIU A Sopris Honeywell [3, ¢.31-33). Yrona mana gopmy 06MiHy akriami. O6ua-

Bi KOMMAHIT MPOTANOM TPHBAJIOrO Yacy KOHXYPYBANH B GAHAKOBHUX ranyssax:

po3pobui agiawifinnx CUCTEM | KOMMOHEHTIB aBIOHIKK, BUPOOHNLTEI NAACTHKY i

KOMHO3WTHUX MaTepianis, po3poliui, TecTyBanHi i BUPOOHUUTBE ABUTYHIB i3

razoBo0 TYPOiHOIO, PHUIHAYEHNX AN BCTAHOBNCHHS HA TaHKY, Ta iHwe. Genera)

Electric 6yna HalbinbWUM y CBiTi BMpOOHKKOM asiaLtiiinx ABMryHis, a Honeywell

3aiiMana no3uuil NPoOBIAHOrO CBITOBOrO BHPOOHMUKA ABIOHIKM, B OCHOBHOMY

npauotoro Ha aepxasue 3amobienHs ypsay CIUA, Cykynuuit obopor

aptailifHiXx niape3ainia of’€NHaHOT KOMNAHIT opic HTOBHO cxnajae 20 MApH. 00,

Y pesynsrati General Eleciric nepe RopocTLes y ¢ITOB0T0 ninepa 3 BUPoOHim-

sa apraycTarkypattia. PosMmip aktusis General Clectric 38inbwnees mainke ua

TPETHHY., H AMEPHKAHCHLKA KOMNRIIA 1epeTBOPHNACY 3 riranta B Cynepriranra

c8iToBOY eKOHOMIKKW. Jlo nposeienns uiet yroan General Electric 3Hasny yBary

NpHAINANa po3BHTKY cepu nocayr, y pesyastari doro 42% aoxoay kopnopauii

NPHHOCUHAHK (piHAHCOBI NiAPO3AIAK. 3 nornpHaknam Honeywell xomnauis

MOBEPHYRACH ¥ peanbHuil CeKTop eKOHOMEKH.

Haiisaxxnusiwnmy morusami General Electric npu npin6asai Honeywell

Oynm:

- 3AIUTTA A0CNIAHKIZLKOT Da31, 3a paxyHok 4oro sxe 8 2001 poui orpuMano
}.S mapa. aon. ekgHoMit. HoneyweH € BnacHHKOM BENWKOT KinbkoCTi narenTia,
o uikasnave Ak General Electric, tak 1 HOro kOHKypeHTIR, 30KpeMa, TiNLKH B
2000 poui komaadia Honeywell ceprudikysana psia nlikaBux HOBHHOK, ¥ TOMY
YHCAT CYNYTHHKOBY CHCTEMY 3B A3KY B NOBITPI:

- NPArHEIHS HE AOTTYCTHTH NOCHACHMA KOHKYpena - koM nanii United Technolo-
gies Corp.. 11t0 A0 OCTAHNLUI'0 MOMEHTY TAKDK BeJIA NEPErosopyU NPo NOINK-
nasna Honeywell, ane General Electric 6yan sanpononosani kpawi ymosH yronn:

- nocHAenns NO3HUIH 1a pUHKY aBToMaTHu3anif BIPpOSHUUTBA (B OCHOBHOIO
KOHKYPEHTa B LA rany’i - wneluape Lko-iBeACHKOT koMnaHiT ABB, wo alima-
na RO NOMAUNAHNKS TPETUITY PHHKY. MICNA OroNoweNIIs KicT yroan Kype akuwit
B11as Ha 5,1%);

- nparded s 30eperTu AoXoan KOMAEHIT B YMOBAX MOXKJIHBOMO €KOHOMIMHOIO
cnamy i NPOrKO30BaHOIO 30INLIICHHA AEPIKIAMOBNEHHA ANS 00OPOHHOT Npo-
MUCHOBOCTI, 10 3Mycuno General Electric niacuauty peanbinil cektop, akHil
nicas nornuHanHa Honeywell suosy nepesaxkac nan cekropom nocnyr. Y nepio-

M ¢TarHauil BUrparoTs, AK APABKSGO, BUPOOHUKM TexHonori# i npogykuii B
nopisHAHAIL 3i chepolto PidanciB Ui eNeKTPOHHHM OizHeCcoM;
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Koernuii 1O. TIOrUHARHA NiANPUEMCTE — XAPAKTCPHCTHKR CYMACHOMD CTANY

- npUAGaHHA NOAATKOROT KNIEHTCLKOT 6a3u: Bif CNOXKUBAYIB TEXHOMOTIH i
npoayktis Honeywell y ciepi nadroximii no nokynuie y ranysi asromarmsauif
6i3Hec-IpoLECiB;

- KpiM €KOHOMIT BUTPAT 38 PaXyHOK 3JIKTTA 10CsiaHnLbLKOT Ga3u nepenbavaeThes
i CKOPOUEHHA BUTPAT 3@ iHLLHMH HANPAMKAMH, 30KPEMa, 3a paxyHOK YCYHEHHS
rytmosaHus gyHkuil. Tak, wrab-keapTupa Honeywell y wrari Huto-Txepci
3aKpHIach, WO NpU3BENo A0 NikBisauil Ginswe Hix 500 po6ounx micus.

Opraniunni pict € Halibinew po3noBCIOAXEHHM cHocoGoM Kopno-

PATHBHOTO PO3SBUTKY, BCt KOMNAaHIT BUKOPHCTORYIOTH L0 CTPATETIIO HA NEBHOMY

eTani cBONo CTAHOBACHHA. CyTHICTL HOTO NOAATAE B TOMY, LU0 HAKONUYESHIH

nprlyToK MUHYNHX POKiB, a TAKOXK NO3UKOBI KOIITH iHBECTYIOTHCA B ICHY 4

diznec. TakuM cnocoBGoM AOCArAETLCA HAPOWLYBAHHA BUHPOOHMI X NOTYXKHOCTER,

30INbIEHRS KINBKOCTT NpaniBHHKIB | Bianosiano obeary peanizauii npoaykuit i

Haganux nocayr [4, c.167).

FAna crparerii opraviyuHoro pocty NiANPHEMCTRA MOXKHA BiA3HAaYUTH Taki

NO3UTHBHI CTOPOHH:

- MEHIUH CTYNiHb PU3HKY 1IPH PO3WMHPEHHI Oi3HeCY;

- OCHOBOIO OPraHiYHOI0 POCTY € 3HAHHA, HOCBIN i pecypcH, Bie HAKONKMEH]
BCEPEANH] KOMNAHIT;

- OPraHiuHNiE PicT ABARE coB0I0 Ginbus aewesni c1ocié possHTKY B NOPIBHAHAE
31 CTPATEFIE0 NOFAHHAHNA MIANPUEMCTB.

Y To# e vac MOXHA BIAZHAYKTH | PHAIICTATHBHUX MOMEHTIB OPTAHIYHOFD
poCTy AK CTpaTeril PO3BUTKY NIANPHEMCTEA!

- BiiMarae Habarato Ginswe vacy AN JOCATHEHNA PE3YNLTaTIB, AKI NPH BHKO-
PHCTaHH] iHLLHX CTPATEriH MOXKYTh OYTH ZOCATHYTI 3HAYHO WIBHRIE,

~ NPEACTABAAEC OOMENKCHT MONUIHBOCTI (1PH AHBEPCHDIKALH 1IANPHEMCTRA B HOBI
nepcnekTUsHi cepyu RiNNGHOCTI UepPe3 BIACYTHICTD HEOONIAHUX 3HAHD |
AocBiay.

Bescymuinra nepepara cTpaTerii NOIMHHANHA NIANPHEMCTB Y NOPIBHAKHH)

3 OPraHivHKM POCTOM (3a AONOMOTOKY HArpOMADKEHHS KAMITANY) NONATAc ¥

WBMAKOCT] i1 3aificHeHHa. 3aUTTA | NOrMKUHARKA € 3acoboM aknalwswaworo

AOCATHEHHA NOCTABIEHOT METH, LS CTPATEriA NO3BAIRE KOMNAHIAM WBHAKO

npuabary noprdens “eKOHOMiKo-reorpahitl HnX axTHBIB", AKHA NepeTaopuBcs

B OAMH i3 KIHOYOBUX MKEPE (POPMYBAHHA KOHKYPEHTO3AATHOCTI HIANPHEMCTBA

8 ymosax rnobanisauii ekoHomikn, IIpuabGanHs Bxe ICHYIOUO0TO NIANPHEMCTBA 3

HaNAroMKEHOIO MAPKETUHNC-POINOLINLIOH CHCTEMOKD NEPEBAKAE ANBTEPHATHUBR

He PoIropTaHHa HOBOY NOAIGHOT cucTeMH. JLNA HOBAUKIB HAa MAHOMY PHHKY HH

ANA TUX, XTO WE He Npauosas y cdepi AAHHX TEXHOAOTIA, CaMe 3NHUTTA | norH-

HAHH3 AO3BONAIOTH WBHAKO HA3A0THATH KOHKYPEHTIB.
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AKTyansHi BPobnemMH BAOCKOHRICHHA HHHOMD 3GKOHOABACTRA YKPAiHH

Hesgaskaoum Ha e, Wo nependavaioTeCA BEJTUKE BUTPATH NPH NPOBEACHHI
NOTNMHAHHA, Us CTpaTeria Ak cnocif xopnopaTWBHOro pacty Moxe Oyru
BUTAHILIOH, 3 PiHAHCOBOT TOYKY 30PY, 32 OpraHiuHWil pICT, KOAKH MOBa fiae rpo
HeMaTepianbHi akTHBY — HOY-Xay, NaTEeHTH, TOProBi MapkH, AileHsil,

[Monpu nepesary NOMIMHAHL Hal BHYTPILWHIM WAAXOM pO3BUTKY bipMu
DOCNIIKEHHA IHOZEMHMX T2 YKPATHCbKUX HAYKOBLIB NOKA3YIOTh, L0 AAIEKO HEe
3aBKIAN BUOIP 30BHILHBOIO BTPYYaHHs 0OYMOBAEeHHH pauioHaIbHUMKU @KOHD-
MiYHHMK MOoTUBaMK. KpiM Toro, HagiTe y BUNMalKy, AKWO NOTeHUiline 3InUTTs
DiHCHO HECE €KOHOMIMHY BHIOAY, NPAKTHKA CBIANMTb, LLIO MEHEIDKEPH Halac-
TiWe He BONOAIIOTL HEOBXIAHMMUY MeXaHiIMamMy Ta HAaBKUKaMK AR YCNIUIHOo
3AREPLUICHHN CKABAHOT eKOHOMINHOT onepauii, Cnia 3a3HauuTy, Lo TPYAROWI.
NoB’A3aHI 3 NOMHUHANHAM, 3MYWIYIOTH GaraTo NIANPUEMCTB 3BCPTaTUCH N0 Binbly
FHYWKQT (OPMHK #iINOROTO CNIBPOBITHUUTEE, & CAME - 10 CTBOPEHHS CTPATET I HINX
anbAHCIB. Ko GpaTH B cepeAibOMY, TO KONKHE BOITMKE MNiANPHEMCTBO, 110 tue
NeCATL POKIB TOMY BEAO CBOT CNPABHK B MNOBHIH CAMOTHOCTI, Ha CHOTOAHI MAE 10~
rOBOPH NPo cTpareriite cnigpoliTHUUTBe NpudN3Ho 3 30 naprhepami [3. c.45].

LLUNCTAD. World Inyesiment Report 2080:; Cross-bonder Myrgers and Acquisitions and Devel-
opment. United Nations. New York and Gieneva., 2000, - 1% 133,

2. Crarncramn nani kompanii Andessen Consolting /7 Kosawepeaters, — 20060, — 26 korina. -
C.7-15,

3. Baamanruposa M1 Cangnam v rormouesns koxnanndl // Menc, prvesim s Pocctit 1 3a py GeRost. —
1999, — Ne | - C.27-48.

3. Pyvasik H.B.. Cevenrona |2 13, Poinox Kopaoparisio O SO po:s: cutistiilis, ACC FKHE nur3oBicing
H BLIKVITLI JIORFORLIAM (bHuancHposatdacm. — M. dxuinienl 1 cranneritka, 2000, - 243 ¢

Kovny Y.
ABSORPTION OF TIHIE ENTERPRISES - THE CHARACTTIRISTIC
OF A MODLERN CONDETION
This article is devoted 10 research 4 modern condition af absorplican processes of sihjects
enterprise aclivity in econmmic. Comparisons of Lwo wins of developmentt the enterprises — asing
organic development and by absorption of others - is made. 1L is olfered i use i practice the
second way ol accumuiation of the capital through s ceconomic frasibility,
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AM.llixipa
HOTAPIAJIbLHA ®OPMA TTPABOUYMHHY (YFOAH)
Y KOHTEKCT] HOBOTIO 11K YKPAITHUN

Mpaso, sk 0auH i3 HalroNoBHIWKX eneMenTis HanbynoBn, NOXAHKAHE
3abe3neylTH NMOBHOUIHHE (YHKUIOHYRAHHA eKOHOMiuHOro Bazucy. B ymosax
TIAHOBO-aAMHICTPATHBHOT €KOHOMIKH NPaBe B LINOMY i UMBIIbKHE Npaso Ak
fioro oaHa 3 HaMRBaKAWBIWMX ranysell AOCTATHLO BPEryNLOBYBANQ CyCniipHi
ginHocHHu, OcKinbku nepexia YKpaiiv 1o pHHKOBHX BIAHOCHH B €KOHOMILI 3
HEMUHYUICTIO TATHE 3a co0010 HeoOXiaHIcTL po3pobky HanNeKHHX NPaBOBUX
MEXaHi3MiB HaOYTTR, 3MIHK Ta NPHMNHHEHHA UHBINBHHX npaa i 000B’A3KiA, a TAKOXK
HAJaHHA HANEXHOT (POPMH LUHBINLHUM NPABOBIIHOCUHAM, BUHHKNA HEOOXIAHICTE
y OyCi 4acy BpeTrylLOBYBATH Ui BiAHOCHHH.

Y HAIOMY XKUTTI NEPMAHEHTHO BHHUKAIOTH MesHi 06CTaBHHH, AKI 3yMOB-
NTL HEodXIanicTL AnA Hac HabyTH NerHi UMBINBHI Npasa Ta 06oB’aA3Ku; B
IHWOMY BHNAAKY. MAC Bill HaCy CKJIAAAKTHLCA CHTYaU, AKI CIOHYKAIQTbL HAC NpM-
AHHHTH OIK ASAKHUX Npap Ta 00os’a3kis, wabyTH iKW, 3MIGNTH X BIANOBIAHO
A0 HAWMX iHTepecia | MOXAMBOCTed, TakHM YUHOM, WOALIIHO BIANOBIAHO A0
KUTTEBUX CHTYaUIH yCi MU BHKOHY€EMO HANPISHOMAHITHIWI XIT: He3HAYHI — BiA
KyRiBsi XeToHa ana Npoizay B MeTPOHONITEHI A0 ApHadanHa nobyToBOT TEXHIKY,
Ginbiy BaroMi — KyniBAA-NPOAANK HEPYXROMONO MANHA, CKIAAaNHA 3anN0RITY.

Ane B Oyns-sSiKOMY BUMAAKY 3AKOH BPErylboBye BiANOBIiAHI OGCTaBHHA,
cuTyauil, Aii, cnpgMoBaHi Ha HaBy T4, 3MIHY YK NPHAIHHEHHS NMBINLHKX Npas
Ta ofos’s3kis. Taki ail oci6, cnpamosai Ha HabyTTA. IMiHY 460 TIPHNHHEHHSA
unsinbHux npas Ta o6os’'a3Kis, noBMH LlMRiabHHA KoNeke Yxpaiun {c1.202)
Hasuveae fpapouHHaMn. Jocut, Hessuuuuil TepMin “npaBotnH” € HOBEJIOW
UMBINBHOrO 3akoHOAAaBCTBA, oMy npucesucHa rnasa 16 11K Ykpaiun,

[IpoTe wpUaAHNHA nPHposa NOHAITR “Npasovunn’ BinoOpaxkae BrineHe B
UwnsiabHomy koaekct Ykparucbkoi PCP Bin 1963 poky TOTOXHE 110HATTA yroau.
lpasovunu — ue BOALOBI | NpasoMipHi Ail, BesnocepenHbo clipaMoBaki Ha
BOCATHEHHA npasosoro pesynbraty [7, ¢.168]. Aan spifichenus npasouuHy
(yroan) nawa BHyTPILIHA BONA WOAC HOTO YKIAAAHHA MAE OTPHMATH BUPANKEHHR
3308Hi, TOOTO NOBMHHA GYTH TUM U IHIIMM YTHHOM NOREACHA A BIAOMA iHILHX
ocif. Cnocif sypaxeHHs HALWOT BONI, IHAKWE KBXYUH, CNOCID BONEBUABRCHHA,
i a8n%€ c06010 hopmy yroan (npaBotnHy).

Dopma npaeourHy scradobnena c1,.205 LIK Ykpaiuw, 3riavo 3 nono-
KEHHAMMK AKOT NPABOYMH MOXKE BYHHATHCA YCHO &00 B nhucbmosii dopmi.
AHasntoriyHa Hopma micTunack i 8 LIK YPCP 1963 poky, B ¢T.42 koMo KOHKpeTH-
3yBanach nucbMo8a opma — npocTa i Hotapianeka. Hosenoto YMHHOMD 3aKoHO-
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AKTyansui npoGneMu BAOCKOHATEHHA YHHHOTO 3AKOHOARBCTSA YKPATHH

nanctaa Vipaiun € nonoxeHHs ¢1.205 LK Vkpaiuy, ake 3aKkpinHno npyuHuun
cBoGoam BUGOPY CTOPOHAMH LMBIIBHNAX [TPABOBIAHOCHH (GOPMU NPaBOYHHY, WO
BUIMIMBAC 13 3aFANbHOMO NMPUHIKWNY cBOCOAM AOFOBOPY B UMBIBHOMY Npasi.
[poTe B KOXHOMY Npasyii € BUHATKH, Tax, CTOPOHH MaiOThk fIpaBo obupaT
GopMy TPaBOUNHY, AKWO IHUIE He BCTAHOBNEHO 3akoHOM. [1paBoyiMH mae
BIMHATHCA Y POPMi, BCTAHORIIEHIH 3aKOHOM.

Benuke 3nateHHa 3akoHoaapcTso Ykpaiid Hajsae HoTapianbHifi opmi
TIPaBOYHHY, @ HOTAPIYCY BiABOAUTLEA UiNILHE MicUe sk 0cobi, NOKAKKanii nocein-
YyBATU NPaABa, 4 TAKoX (PAaKTK, WO MAKTHL OpYAWtIHE 3HAUCHHA. HoTapianbia
dopma — keanidikosarna NnUceMoBa, sKa nepeabaiena ons yroa, Wo 3advinaioTh
HaMBAXKNKMBILWI IHTEPECH FPOMAlAN, BCTAHOBACHA AN CTIPOLUCHHA A0Ka3yBaIHS
JAUIKABIEHOIO CTOPOIIOIO CBOTO 1IPABA, OCKINLKH 3MICT yroau. vac i micue ii
ykaagenus, iHii obcrasiHy, odilifito 3a(ikcoBaHi HOTaPIYCOM, BRAKAKOTLLS
QUEBMAHMUMM TA LLIITKOM AOCTOBIPHNMH.

,B,O ACAKIX ﬂi‘l}liB LLSB1JI BHO=HPABORBHX YIOUL 3aKOHQOARNBCTRO nepeuﬁaua(‘
0008’ A3KOBE HOTApianLHe nocainierds. MeTor Takoro rnociavuelita € sabdes-
MeMeHHS 3AKOHHOCTI YIOAH | MAKCHMAUNGHKE 3aXHCT NPAB T2 3AKOHHIIX IHTEPECiB
i yuacuukie. Binnosiano ac cr. 209 HlusinuHore koaekcy Yipaiin npapBoimn,
AKKA BUHHENMEA ¥ MHCLMOBIT DOPME TILANSIITAE HOTAPIANbLHOMY NOCBIAYEH O
nvuie y BHNaakax, BCTAHOBACHHWX 3AKOHOM abo HOMOBAEHICTIO CTOpiH. Y
MPOTHIIEXHOMY BHMAAKY NPAaBOYUMH ¢ HEAIACHUM (HUMIeM T NPaBOUKHH).

YuHH Wi LipsinuHui koaexe Yepaitid gig 16 ciuna 2003 poxy y nopiBHARHI
3 LUK YPCP 1963 poky BCTaHOBIIOE [HPWE KONO THX NpaBouullir (yros, aoro-
BOPIB). ANs AKHMX HoTapianbha gopma ¢ 000R’A3K0BO10. [IpH uLOMY NOTPiIGHO
3A3HAUATH, D10 3aKOH ¥ ACAKHX BHITNAKAX BMMarac Nywe H()'FapiaﬂbllOTO I'IOCBiﬂ'
HEHHA APABONKNIY. 4 B IHIWNX - HANOASTrae HAa NOIATKOBIM JUT - MepiaBHIl
peecTpalit npasounny.

BeaxxaeMo 3a HeoOXiAHe BKa3aTH FIepenik ACIrosOpPis. AKE Ha niacTas)
3aKOHY NHNATAIOTE 0008’ SI3KOBOMY HOTAPIAJILHOMY HIOCBiRUeHHIO, [3innoBinno
A0 HOBOTO L1KBiNbHOTO Koaekey YKpaiiii, 0 TAKMX AOTOROPIB, 30KPEMA, BilUHO-
CATBCA: AOTOBIP 3aCTABM HEPYXOMOT0 Malina (u.] ¢1.577 K Vkpaiun); aorosip
3aCTaBH y BHTIajJkax. BCTAIIOBIACHHX 3akooM Ykpainu “11po sacrany” (u.}. ¢1.577
LK Ykpaiun): gorosip kynisni-npojaxy 3eMenbHOT AIHKW, €AMH0M0 MaiiHo-
BOIO KOMILIEKCY, XMHUTAOBOIO OyAHHKY (KRAPTHPH), IHILOTO HEPYXOMOrO MakiHa
(4.1 ¢1.637 11K VYkpainn); nporosip napysatns HepyxoMol peui (u.2 ¢r.719 [IK
Ykpainu); norosip Aapysahia BafIOTHHX LIHHOCTER HA CYMY, LIO MCPEBHULYE
50 HeonmoparkoOBYBaHUX MIHIMYMIB JIOXOAIB rPOMaAfH {HA AaHNA vac ua cyma
CTAaHOBUTL 850 rpH., OCKIbKY HEONIOAATKOBY BAHWH MIHIMYM NOKH LLO CTAHOBHTD
17 rpH.) (4.5 ¢1.719 LIK VYxpaiHu); Aorosip minuv 3eMenbHOT AiRHKWY, €1HHOMNO
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MAHHOBOMO KOMTUIEKCY, XKHTNOBOre OYAUHKY (KBAPTUPH), IHUIOFO HEPYXOMOTO
mana (u.1 c1.716 1LIK Ykpaiun); norosip pentun (4.2 ¢1.732 11K Vkpaiuw);
AOroRip NP0 fliepenayy HepPyXoMoro MaiHa nin aunaaty peHty (4.2 c1.732 UK
YkpaiHu); AOrosip A08IMHOIO yTpUMaHHA (Rornay) (.1 ¢1.745 LIK Ykpainn);
10rOBIP AOBITHOTO YTPHMAHHSA (ROTNAAY), 3a AKWM NepenacTbea HabyBauesi y
BRacHICTbL Hepyxome Maino (4.2 c1.745 11K Vkpaiun); aoronip Hatimy Gyaieni
abo iHLIOT KaniTaabHO) CNOPYAH (IX OKPEMOT “IaCTUHH) HA CTPOK He MeHIue |
poky (4.2 €793 Ta u.l ¢T.794 11K Ykpaitu); norosip HafiMy TpalcnoprHoOro
3acofy 3a yuacnio PpismiHo’ 0cobm (1.2 ¢1.799 LIK Ykpaiuu); L0rOBip NOZHUKH
Gyannky, iHIOT KARITANHLHOT CHOPYAH (IX OKPEMOT HACTHHH) HA CTPOK HE MEHILE
| poky (4.3, ¢71.828 LIK ¥YKkpainu): aorosip nosuikn TpaHCRopTHOre sacoby, y
akomy xotua O oanic 13 cropins ¢ pisnuda ocoba (4.4 ¢r.828 LIK Vkpainn);
AOFORIP YNPABMIHAA HCPYXOMHAt Makiom (4.2 ¢ 1031 TIK Ykpaiun): ciankonuit
A0roBIP (4.1 €. 1304 LIK YRpaTHi): a0rasip npo sMiny 9eprosocii anepxan s
CHAARGCMILAMIL 3a RIKOHOM hipasa 1123 ciakyvBanis (1 e 1259 1K Yepaiau),
VIOAA CHAUKOCMILEB NPQ 3NN POEMIPY HACTRE Y CVEIARLEBNE SIKDLO i€ CTOCYCTHCR
HEPYNOMOIO MaidiHa ado Tpaicioprins sacodis (4.3 ¢ 1267 1K Yepatnua);
ACIOBIP 11PO BHXIN MACTKN 8 1TV 3 HCPYXOMONO Maidiva (1.3 ¢r364 ta u.3
ct.370 LIK Ykpaiau): 201osip npo moiin 1epy SoMoro madiHa, o siepedypae y
CNiALiifl vacTkoBift a6Go cymicHill siacHocti (1.3 ¢r367 ta 1.4 ¢1.372 11K
Ykpaisn); nonepeaniii A0rorip. $KUO OCHOBRHEA HEUISIAC HOTapiaabHOMYy
nockimieHHIo (4.1, ¢1.635 LK Vkpaiuu) 1orosip npo 3amidy Kpeutropa ado
GopHIKA 8 30008 #3aHHI. HKWO NEPBICHIET AOTOBIP NIANSFAE HOTAPILILHOMY
nocsinseHino (4.1 ¢r.513 ra w1 ¢1.521 1K Yrpaiun): yroga npo saminy ado
PO3IPBARHA HOFOBOPY. HKULO OCHOBIHI HOTOBIP NANAFRC HOTAPHIEROMY
nocsiatucHtlo (4.1 ¢1.654 LLK Yrpainu}: 1orosip npo ¢rsopeHin akilioHePHOTO
TORAPHCTRA. Y SKOMY Oepyrh ¥uacrn rpomausni (4.2 ¢r 153 HK Yipaing).

Ja nopisaanns: HK YPCP nepenbatan obon’ siskosy HoTaphinbuy (op-
MY TIILKH WIS AOTOBOPIB KY11EBN=NPOUNKY. Miti1 Ta JAPYBAHUN WIN0I0 GYAHHKY
(e1.cT.227, 242 1a 244 11K YPCP). avroBopy Hapysanusd Ha cymy Honaa 500
KpO.. @ NPH AQPYBRIN BASIOTHIN LIHHOCEST - A cymy nonan SO xpbd. (cr.244
LK YPCP). norosopy nosivnoro yrpiumaitus (cr.426 11K YPCP) ra sanosiris
(ct.541 1K YPCP).

Cepena HaBeagnoro nepesiky upasouiiin, 1o 06on a3K080 HoTpedyloTs
HOTAPIANLHOrO NOCBiAuenHs 3riaHo 3 uMuHnM LK Yipaiun, ocobnimy ysary
XOTiNoCh 61 30CEPEAUTH HA AOTOBOPI PEHTH HK HA HOBOMY IHCTHTYTE BITHH3HA-
HOfO uMBIAbHOro npasa. LlusinLuui kogeke YPCP peryniobas avwe oaunH 3 11
PI3HOBMAIR — foBiuHE yTpUMaHHA. HeoOXiaHo 8paxyBaT, WO HOBHI Koaekc
BHMArac QoAepXaHHa HOTapianbHOT POPMU ULOTO AoToBopY. Lle, Mabyts, nos's-
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AKTYRNBEHI NPOGAEMH BAOCKOHANCHHA YHHHOIO 3aNOHOARBCTEA Yikpaluw

3aHO 3 BXKJAMBICTIO Ta 3HAYYINICTIO NIOTOBOPY, @ TAKOK HeoOXiAHICTIO po3’icHex.
HA npas i 0608’ a3KiB cTopiH (Wo | nosuHeH Gyae 3pobuTy HoTapiyc [4, c1.383)),
OCKUILKM GeanocepenHs naisa yroan y 6arateox He 6yae acouiloBaTHCA 3 ne-
PEXOAOM Mpaea BIIaCHOCTI Ha 06 €KT peHTH.

Horosip pedTH noTpibHo noceinuysatH HoTapianbHo B Oyab-fKKOMY Bi-
najaKy, HE3aNeXHO BiA BAPTOCTi | BHAY MakiHa, 1110 NEpPenacTsca, a Takox Bin
CKNaly YHacHHMKIB, Y NpOTHASKHOMY BUNAIKY AOMoBip Oyae HikueMHHM, TobTo
Horo HeaiCHICTh HaBITH He NOBEAETLCA AOBOAMTH y cyai. Byab-Aku# oprau
(nepw 3a ace aepkaBuuit), riznuna ado wprnanyHa ocoba MOXYTb BHMaraT
3ACTOCYBAHHR HACAIAKIB HEAINCHOCTI HiKUEMHOIO NPaBotiUHY, TOOGTO NOBEpREHHA
BCbOTO OTPHUMAHOIO 32 Hum [9, ¢.10]. Ha Haw nornaa, sBMMOra Z0TPHMYyBaTHCR
HOTapiasbHOl GOPMH ZOroBOPY PEHTH AYXKE AOLINBHA: TIILKH 3 MOMEHTY
HoTapianbHONO NocsiauerHa (4.3 ¢1.334 LIKVY) a0 npaTHMKA peHTH NEPEXOOHTH
Paso BMACHOCTI HA MaliHO, 11O NEpPeaacTLCS 3a AOrOBOPOM PEHTH, 3 MOMEHT
uew 3aBxam YITKO BH3HAUYCHKNA. [JOroBip peHMTH NMiAMArae TAKoX | AEpPXaBHIi
peecTpailii, 9KIH0 NPEAMETOM IOFOBOPY PEHTH BUCTYNAE HEPYXOMe MakHo.
MpuuomMy. 9K | Y BUNAAKY 3 HOTAPiaNbLHHEM NOCBIAYEHHAM, NPABO BIIACHOCTI Ha
HEPYXOMICTb BUHHWKHE JIHIWIE Nica iX aepaeHoi peecTpauii (4.4 ¢t.334 LIKY).

VY xoai nopisHansHoro aHanizy 11K Ykpaini ra LUK YPCP chopmysascs
NoriuHnil BHCHOBOK, W0 B YuHHoMy LUK Ykpainn 3Hauno poswudpero cdepy
3aCTOCYBAHHA HOTapianbHOTF (opMu npasotuntie. Xou ue Bene Ao 30inblueHHS
BUTPAT 4acy Ta A0AATKOBUX (PIHAHCOBWX BTPAT Ha CTadil yKNANEHHS AOMOBOPY B
cy6’€KTiB UMBINBHUX NPABOBIAHOCHUH, ajle NO3HTHBHHM MOMEHTOM HOTapianh-
HOMO OOPMIEHHR € MiHiMi3auia pU3vKIB (OCOBAUBO NMPHU onepauisx i3 Hepy-
XOMICTIO) T@ 3pOCTaHHA HaniWHOCT yknaneHux npasouuHis (y 38°83Ky 3 THM,
uio fx rotye npodecionan —sorapiyc).

Okpim LLK Ykpaivn, icHY€ HH3Ka iHLWLIHX 38KOHOAABUKX aiTiB, 10 BH3Ha-
4ai0Th 0008 '13K0BY HOTapiaaLHy (PopMy AoroBopy {NPaBoYHHY). Lle, 30kpema,
nepenbauero: 4.6 cT.81 Tocnoaapcbkoro koaekcy Yipaivyu, B8 AKiH MicTHTLCR
Hopma, ananorivia 4.2 ¢T.153 LK Ykpainy, o nepexbauae o608’ a3k0Be ykna-
AeHHA B HoTapianbHii (OpMi 10roBOPY APO CTBOPEHHA AKUIOHEPHOIo TOBa-
pucTBd [2]; 1.2 c1.290 I'ocrionapcukoro konekcy Ykpaivu, cT. 14 3axkony Yxpainu
“Ipo openay 3emai" 02.10.2003 poxy Nel211-1V -. porosip openan semensHol
ainauxy; cr. 94 CimefiHoro kopekcy YKpaiHu — aHOGHKHH aorosip, n.in. 2.1.4
n.) ¢1.9 3akony Ykpainu “llpo nonarok 3 aoxoais (hizuunux oci6™ — noroaip
OPEHAN HEPYXOMOCTI, AKLLIO OPeHAdP € (PIZHUHOIR 0co6010; n. 1 8.5 ¢T. | 8 3axkoHy
YKkpainu “llpo noaarok 3 aoxodis ¢izneHux oci6” — norosip Ha 3anoBHEHNA
Aexknapauil npo roxoau piznyHnx ocib; ct.4 Nekpery Kabivery MinicTpie Ykpai-
Hy “lIpo NpHBATH3AUIO 3eMENbLHHUX AiNMAHOK™; ¢T.132 3emensbHOro konexcy
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ithepa A M. Hotapianena dopma npasouiny (yroa) y konrexeti Hosoro UK Yxpainu

YKpaiH{ — YFOAM TPO BIRUYXKCHHA 3EMENbHNUX RIRHOK, WO 3HAXOAATLCH Y
KONEKTHBHIH YK NpUBaTHIA BracHocTi; ¢T.13 3akoHy Ykpainu “lpo 3actapy” —
yroax Npo 3acTany HepyXomMoro MahHa, TpaHcnopTHux 3acobis, kocmiyHmX
ob’ckTig, Tosapis B 060poTi un ¥ nepepobui; ¢1.27 3akony Yipainu “ITpo npusa-
THIaUitO MaliHa aepXasHux nianpuemcte”, c1.25 3akony Ykpainu “lpo
NPHBATHIAUIIO HEBEIMKUX NEMKARHUX MIAAPUEMCTB (Many HpupaTM3auin)” —
yroan Kynisni-npoaaxy Mawnna JepuasHiX NignpHeMcTB.

Kpim uboro, LIK YkpaitHv Hanae MOXKAUBICTL Oyah-sikuil NPaBoyvuH Ha
sUMOry (pi3nvinol abo wpuaAnYHOT 0CcOo0KM nocriguyBaTH norapiansho, lle
NOCBIAUYE MPHUHLH I CBOOOILH AONOBOPY B LIMBIIKILO-NPABOBHX BiAHOCHHaX. Tak,
32 OAKAHHAM CTOPIH MOXY Th 1TOCBIIYBATHCH YFOAK YYACHHKIB CHINbHOT HACT-
KOBOT BAACHOCTE HPO BHA HACTKN ¥ CNiNbHOMY Maliili. 1iPpQ BCTAHOBNEHHA
BOPANKY KOPUCTYBAMKHA CIINLHNM MafinoM OKHIIM OYNHIIROM, KBAPTHPOK).
caneBdM OYNUIHKOM, AMICKY. 3eMIHIIOI0 ANIMRROKY TOILO). [ BCTAHOBJCHHA
POIMIPY UACTOKR ab0 NPO 3MINY PUIMIPY HACTOK, AOFOBOPH HEHKH, IOPYUCHHA.
CNOBY, HAHMY XHIOFO APUMIIUCHIS TMHIO,

Y Ae9knX BHOARKIX. HK CHIAUHTL NPAKTIKN. IRYTAPRUILIG GOPMa Yo
(HABITH Y BUHAAKY, AKLLO BOIA He nependadeHa 3akoHOM K aDOB #3IK0BA) CIIpuC-
THTL HPOHEC 3aXHCTY NPaB Ta inTepecip ocid aiix npoc i nochLMoBa (hopma.
Tax, NOroRip NO3HKH YKAANAECTHEA B 1IHCLMOBIH POpMI. sIKIILO HOro cyMa He
MEHIUE siK Y RECATD PA3IB NICPEeBHILYE ACTAHOBIL 1T 3KCGHOM POSMIP HEOROUAT-
KORAHOTO MiHIMYMY AOXOAIB FPOMAISIH, @ Y BHIAKAX. KWIH NO3HKORABLCM €
opHaiHa ocoba, — He3anK IO Bij cyMit porosapy {c1. 1047 LK Vkpatan). Bin-
NoBidie AOAOKEHHA  MiIcTiuioc, 1 B ¢1.375 LUK Vrpaincskoi PCP 1963 poky:
“Horosip NO3HKE HA CYMY DO 1T HEALCAT KapPOOBAHILER ORUHEH MATH ITHCh-
mMoBy opmy” [3]. hisunx BEIMOY 10 YIOAH 3aKOUOAABCTROM 10 BCTAHOBICHY, Y
oMY iICsi He epeABadcHe 000B AIKOBC HOTAPIINLHE HOCHIUCHHA AQTOBOPY
NO3HEH, OAHAK, 34 BAKAHIAM CTOPIH, Hana YI0A2 MOKC DY T 3aCBiANCHA, 0
punausae 31 smicty 4.4 ¢r209 11K Yepain i ¢1.54 Zakouy Yxpaiuu sin
02.09.1993 poky Ne 3425 “Tipo worapiar™,

Y BHNAAKY HOTAPIA BHOLO HOCBUIHEHHA YOIt NPIHICTOBEPHCHHI KOW B
NOHYAN LHHKOM MOMJIMBe 'J.’liiﬂit'llt.'llllﬂ BHKOUABHATIY HAIMIKY., D0 € HECYLOBUO
GopMOIn 3aNHCTY IHTEPECIB KPeAHTOPIE 30 BE3CNIPHIMI 3OU0B RIAHBAMY, N1~
TBEPAKCHUHMU AOKYMEHTAMI, AKI HE BHKIHKMIOTH BY2b=s1K1IX CYMNKIBIB i3 NOrs Ay
X Biporianocri.

Bukouasyubi nanue sainne coboto HANHE HoTapiyca Ha Goprosomy noky-
MEHTI NPO CTATHEHHA 3 DOPKHUKI HANENKNOT CTAIYBanY NeBHOT rPOUIOBOT CYyMH
Yu euTpeSyraHna maiiua. Buxonasun#l Hanue BiAnOBIANO A0 L. 1.3 n. | THcT-
PYKUIT Npo npoBeaeHHs BUKOHaBUWX Aill, 3aTBEpAMEH] Haka3oM MinicTepcTea
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AXTyansHi npoGNcMN RAOCKOHANCHHR YHHHONO 3aKOHOAA8CTBA YXKpaiHn

toctuull’ Yrpainu eia 15.12.1999 p. Ne 74/5, € BukoHapUUM AOKYMEHTOM, Ha
NiACTaBi AKOTO Y NIPHMYCOBOMY NOPAAKY 33U0BONLHAETLCA BUMOSa KPEeUuTOpis
{5]. BopXXHHKAMK, CTOCOBHO AKUX JONYCKAETLCH CTATHECHHS 3@ BUKOHABYUM
HAMUCOM, MOXYTh OYTH AKX rpoMansHi, Tak i 1opHav4YHi ocobu [6, ¢.129],

MocTanosa KaGisery Minictpis Yipainu 8ia 29.06.1999 p. Nel 172 “[1po
ATBEPIKEHHA TIepeniky AOKYMEHTIB, 32 SKHMH CTRIHeHHA 3aboprosaHocti
3AiACHI0ETLEA y e3cnipHOMY NMOPAIKY Ha NIACTABi BUKOHABYMX HAMWCIB HOTa-
piycip” BH3Hayae, WO BUWHEHHS BHKOHABYMX HAMWCIB 38 HOTapianbHoO 33CBin-
YEHWUMMH YrogaM#H BXOAUTL A0 NEpPeNiKy AOKYMEHTIB, 33 AKHMH CTATHEHHS
3a60proBaHoCTi 3IHCHIOETLCA Y OS3CTIPHOMY NOPALKY HA MiaCTaBi BHKOHABMHX
Hanucis HoTapiycis. [1.]1 Tocranosn Nell72 3aivauae, wo ANA OAepKaHH:
BHKOHABUYONO HANTMCY HOTapiyCy HAdacThCR OPHIiHAN HOTAPiaNbHO 3aCRiA4EHOT
YroziH | AOKYMEHTH, iKi DiAT8EpAXKYIOTh Ge3cnipHicTh 3260proBaHoOCTI GOPKHUKa
| BCTAHOBJIIOIOTh NPOCTPOYEHHA BUKOHAHHA, TOOTO HAAAOTh AOKYMEHTH, K
NIATBEPIIKYIOTL HAKBHICTL 30008’A38HE OOPKHKNKA, BKAZYIOTE HA 3MICT LHX
30008’ 513aHL | PO3MIP 3a00ProBaHOCTI (KOHKPETHY CYMY CTArHEHHS), Horo
BescnipHICTh. TakuM YHHOM, Y pasi BUHUKHEHHS CHOPY HOTapianbHe Nocsij-
YEHHA YTOoAW NO3HKH Oyne NO3NBHUM MOMEHTOM, OCKIAbKM BYUHEHHS BHKO-
HaBUONO HAMHCY NpH3IBele A0 MiHiMi3alil TUMHIACOBUX BHUTPAT ¥ NOPIBHAHHI 13
CyAoBHUM CMOocoOOM BUPILLEHHS CIIOPY.

HoTapiansHa ¢dopma 3abesneuye HiTKICTL | BU3HAYSHICTL ¥ B32€EMO-
BiAHOCUHAX Y4ACHHKIB NPaBOBIAHOCHH, NONEPEARYE BUHHKHEHHS MOXAHUBUX
CNopiB i3 APUBOAY HARBHOCTI camoro $akTy yknaaeHHa aorosopy abo Horo
3MicTy. HoTapianbHe nocBIAYEHHS NOKANKaHE, 3 oAHOro Goky, 3abesneuysari
NEPXABHUIT KOHTPONb 33 NPaBOMIPHICTIO BYMHIOBAHKUX CTOPOHaMH Oii, a 3
il-llllom, — AONIOMAFAaTH CaM UM CTOpPOHAM Ta OpraHaM, 1o BMpiLI_IyIOTb CNOPH. Y
3’ACyYBaHHI IKOPHAHYHOT NPHPOAK NPABOYHHY Ta OIo NPaBOBHX HACNIKIB.
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- Shkira YM.
NOTARIAL FORM OF AGREEMENT IN THE CONTEXT
OF THE NEW CIVIL CODI: OF UKRAINIE
The work contains a profound scientific research of selution ol problems related 1o the
nolarial form of agreements under conditions of retornuntion of application practice ol the norms
of the new Civil Code of URraing,

The work also relers 10 requitements concerping an obligajory notarial form of agrec-
ments persuant to other Jegislative acls and contains a comparative characieristic of the cueren
Civil Code ol Ukraine and the Civil Code ol 1963

ACB.Bacutecou
NPOGJAEMHI FIMTAHHSI AQAATKOBOT TA NOBTOPHOL
EXCINEPTU3IHM B LUBEALIIOMY APOECH

B ymonax pepopmyBalis HITHIOTY HIBUIHHONO NPOICCYUIHBHOTO JaKOHO-
nagcrpa YRpainn ocoOnupol axtyansiocti Hadyio [Iraiis BAOCKOHAREHHS
CVUOBOT AIARKUOCTI ¥ HHBINLHUX cnpaax. Y 8’ a3ky 3 po3mitrkoM HORITHIX
TENHONOTIA ANA 3a003NSUEHI TOUIIOIY BCTAHOBRCING ¢¥10M QPAKTHUHHX
O6CTABUH CNPABI OCTAHHI BCE HACTIUC $ACTOCOBYHOTH CIICHHQNLEE 3HaMHA.

AKTYansHIcrts o0panol TCMH BIBIHAMCTLEN HACAMIIEPCN TIPAKTHUHOIO
HEOBXIAMICTIO NPABHIILHONO NMPHIFAUCHNN CRCHEPTHIH NP1 VUTICHESHNEI ipaBo-
cyans. Tak, HeBPEryIHOBANICTL NPORCAL HHA “LONFTKOBIEN T HORTOPHHS ¢KCHCP-
TH3 Y UMBIIBHOMY ITPOHCCT BPHIBOUIT L IO TOIO, UL ACHKE VUL RePIKO NPNI-
NYCKAIOTLEH MOMISIOR TIPH NPH3HAUCINTE THX W DHAUX BIRLR CKCICPTHE, O B
CROIO 4EPTY MOXKC NPHIBECTH A0 YCKIQMICIIHA APOUCCY. I01ILUICHNA BUTPAT
KOINTIB TA YaCy AK Y CYAY. TAK | B IHINNIN VHACHIUKIB NPOIECY NP1 POICARAL 1M~
BUILHMX ClHIpaB.

Taxum uiHOM, B YMOBAX AKTHRITALIT POGOTI 1A CTROPENHAM HOBOTO
UHBINLHOIO MPOLECYANLHONO KOACKSY YRPATHII NHTAHHIL NP0 BICGGHAYCHHA Ta
TeopeTHHHE OOIPYHTYBANIN POIMEKYBAININ TAKHX BIVIIB CRCIOPYIIN, SIK J0AaT-
KOBa Ta MOBTOPHA, MAC BUKIHOHMHE AK TCOPCTHYINR, TAK i HPARYINe THAUCHHA.

MuTalHg ckenepTra B 1oprmIil Hayli AOCHIDKYBAINCH ¥ HPALAX
TakuX npouecyasnicrie, ak 10.M.Xykoena. 13.A.llparysonol, LA lITeTpyxina,
A Pllinaxosa, T.A Jlyniawpinu, A.lJlaprsna, 1'B.Caxnosoi, M K. Tpeywnikosa
Ta iHLL WX, IPOTE NHTAHHA PO3MEXYBAHHS TAKHN BHAIB €KCNEPTU3, K 10AaTKOBA
Ta TOBTOpHa # AOCI 3IANUWAETLCH BIAKPHTHM T3 AKTYanbHUM. TOMY B ymoBax
CborofteHHA BoHo noTpelye Ginbiy rHEOKOTO TEOPETUYHOFO AOCTIMKEHHSA.
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AKTyankHi npoSneMu BAOCKOHANCHHA YMHHOIO 3AKOHOAaBCTEA YKpalH

Y 3anexHocTi Bin CTYNeHA AoCnimKkeHHs 06’ €KTa Ta Bi AKOCTI # NOBHOTH
IIPOBENEHOrO EKCNEPTHONO AOCH I IVKEHHN EKCNEPTH3H NOAUAIOTLCH HA NEPBUHHI,
nopatkosi % nosropxi. FleppuHHa — Le eKCepTH3a, HPH NPOBEASHHI RKOT 06’ eKT
aocniakyersca pnepwe. ToOTO Bpeplue excnepTHza NPHIHAYAETLCH CYLOM Y
THX BHTIAAKAX, KOJIH BUHUKAE HeoGXiAHICTS 3aCTOCYBaHHA CNELIZNLHUX 3HAHD
A1 BUPilIEHHA THX YU IHUIHX NUTaHb. OT¥e, N0AATKOBA H NOBTOPHA EKCNEPTU3N
MOXYTh OYTH NPH3IHAUEHI TINLKYU ITICAA NPOBEACHHA NEPBHUHHOT EKCNEPTH3MN,

Bianoeiano no ¢r.61 LITTK Ykpaiuu B pazi HeoOXiaHOCTI NpoBeCcTH Aonar-
KOBI AOCHiAXKeHHA, & TAKOXK Y pPa3i CYNepeuI¥BOCTi BUCHOBRKIB KLTbKOX eKcneprie,
CyA MOXe 3a)XaNaTH Z0AATKOBOro BUCHOBKY 860 NPHIHAYHTH iHIUUX EKCepTIB,

3a 3MICTOM LLET CTATTI YiTKO He BH3IHAYEHO, B AKKX CaMe BHNaRKax npyisa-
Ya€ThCA AONATKORA, A B AKUX — ITOBTOPHA €KCNEPTH3A.

Crarteto 150 nosoro LinBinsHOro rnipouecyanbHOro Kogekcy Ykpainu [ 1],
nepeabavyeHo NACTaBU NPU3HAYEHHA NOAATKOBOT Ta MOBTOPHOT €KCAECPTHI,

Cynom moxe OyTy NpU3HaAYEHA ACAATKOBA €KCMEPTH3d, 2Ka A0PYUY2€THCS
TOMY camomy abo IHWOMY EKCNEPTY, AKLUEIO €KCNEPTH3a Oyne BU3HAHA HEMOBHOK
abo weacHoto (4.1 cr. 1 50 LINTK Ykpaiun).

MosTopHa ekcnepTUsa, AKa JOPYHAETHCA IHWOMY eKCNepToRi (excnep-
Tam), Moxe Byt npu3HaueHa CyaoM, AKUWO BHCHOBOK excnepTa Syne BUIHaHO
HeoOrpyHTOBaHMM ab0 TaKMM, 1O cynepetdTs iIHWKWM MaTepianaM cnipaeu, abo
iHaKWwe BUKIMKAE CYMHIBW B HOro npaBribHocTt (4.2 cT.150 LINK Ykpaiuu).

KputepieM po3smMe)xyBaHH A0AATKOBOT H NOBTOPHOT €KCNEPTHU3 € NIICTABH
IX PpH3HaYeHHs, SKI BUCTYNAKTh AK ROAATKOBt CTOCOBHO 3araJibHUX NiACTaB
ﬂpH3Ha‘{€HHﬂ CKCNMIEDTH3H.

Mpu3HayeHHAs ROBZATKOBOT EKCNEPTUIM HE 3aBXKAMN € PEIYNLTATOM HEAo-
niKiB NEPBHHKHOT ekcnepTuln. Jlooarkoea eKCNepTH3a MOXKE BUXOAHTH 332 MEXI
NEePBHHHHX AOCAIIKEHD, AJIE BHOHA 3ABXAHW BIAHOCHTLCS 10 TOTO X poay H snay
CYAOBHX EKCRAEPTH3, 110 A nepeuHHa [2, ¢, I8I].

JlonaTkosa excrepTyia Moxe OyTH NpU3HauEeHa, SKLLO CYl BH3HAE BUCHO-
BOK €KCNEPTAa HENOBHMM abO HEACHMM i KONMKW 3 ACYETLCA, LUO YCYHYTH TaKy
HEMOBHOTY a0 HEACHICTH WARXOM AONHTY €KCOEPTa HEMOXKIIHBO, BUCHOBOK
BHIHACTLCA HETNIOBHHKM, KOS EKCICPT NOCNIAMB He BCi NORaHI oMy 06'€KTn uH
He AaB BUYEPNHKUX BiaAnoBiaei Ha nocraeneHi Homy nuranus, HEACHHM BBAXKAETHCA
BUCHOBOK, AKHH HEYiTKO BHKnageHnh abo Mae HEBH3HAYCHMH, HEKOHKPETHWH
xapaxktep (Hanpuknaa, Hemae JiTKoT BiANOBIAI Ha NIOCTAaBNEH] 3annTaHHA).

Y 38°23Ky 3 UWM ‘tpeba 3BepPHYTH YBary Ha Takvh acekT: MoBa, K010 BUKAA-
NAETLCH BUCHOBOK, 3 ORHOIO GOKY, noBHHHA OyTH npodeciliHe, 3 intoro, —
AOCTATHBO ACHOK IS PO3YMiHHA NloACH, 5K} He € crienianicTaMy B nawit ranysi

[3, c.109].
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B yxsani npo APH3HAYECHHR A0AaTkoBoT a00 NOBTOPHOT EKCHEPTH3Y CYA
30608'A3aHHH MOTHBYBATH HE3OAY 3 paHill AdHWM BUCHOBKOM excnepra abo
ekcriepTie, ane 8 Hosomy LUK ue nonoxeHHs ne 3akpinneHo.

Tomy, Ha HALY RYMKY, 6yno 6 NOUINbHILIAM HOPMATUBHO 3aKpinUTH ue
nonoxexHs B ¢, 1 50 nosoro LMK Ykpainu i BuknacTv Horo oxpeMoo 4acTHHOO,
K ue Hesnocepenrtbo 3adikcosaro b 4.3 c1.87 LINK Pocifickkot deaepauii f4, ¢.50)

B yxBani Npo rnpuisatcHHl R0AATKOBOI CKCNEPTUIN CYA NOBUHEH 3a3HA-
YUTH, AKI BUCHOBKI €KCREPTA BIH BBAXKAC HENOBHMUMY UM HEAcHUMH abo ki
0BCTABHHM 3yMOBUIIN HEODXILHICTL POWHPEHHA €KCTIEPTHORO AOCADKEHHA.
MiacTaBy NpHIBAYSHHHE AOAATKOBOT €KCHEPTHIK HE MO0 33Kt i3 CYMHIBAMU B
0OTPYHTOBAHOCTI BHCHOBKY eKCnepTa. a ToMy i i1 NpoBesenHa moxe OyTH
AOPYHEHO TOMY CAMOMY CKCNepiy,

FNocTaHOBKA NOAATKOBHX NUTAH TICPIAKO BHKIMKIACTHCA NROOX INHICTIO
POSWHPEHHA SKCNIEPTIIOTO AOCMIBKEHH. Y 3B AIKY 3 1M BHHUKAC IMTAHHS.
AKHI BUA EKCIICPTHIM CINA HPIBHAIATA B ARNOMY BHIAAKY - AONATKOBY I noBY?

Y reopii i 11a NPAKTIHEN HEMAC €AHACT ¥ BUPIHICHHI AAHOTO MIFVaIHs,
TOMY TaKi EKCITEPTHI OPOPMIHOIOTLCH 1I0-PI3HOMY, QNeBH0, ¥ AHPItBCH
HAHOrO MMTAHHS HEVOXIIUIO BHXORUTH i3 CYIHOCTI AOAATKOBOT CKCHRPTININ,
JoaarTkoBa eKCHEPTHIa NPH3NAYACTLCSA, FKIO HEMAC HEOOXiJIHOC T NO-HOROMY
AOCATAKYBATH 00 CKT. SIKtI BXKe LOCHVLKCHEA, OIICYBATH HOTO BAACTIROCTI —
AOCTATHLO HOCAATHCH 11a NePILK il BUCHOBOK. TOMY. SKIHO IPH BHPILIEHHT 1H081X
MATaHbh MOXYTH 6}’1'“ Bl-lKO]THC'I‘ZlHi PCIYIRTATH NONCPCANLOrD AOCNTIDKEHHS,
NOBHUIHA NPH3HAUATHE b AOJRTROBA ekenepivia. Hosa, caMocTiiiva ekeneprnsa,
OYNE (IPH3NAYATHC L IMNIE B TOMY BHNAZKY, KOHI BHUHKAC IICOOXINNICTS [POBeCTH
AOCHIDKEHHE HOBHX 00 CKTiIB A00 1Moae iHwHx obcTapun cnpask. Taxa
cKkenepTHia npu3dasactbes 8 nopaaky cr37 HITIK Ykpaiis it mowxe Oy zopy-
UEHA TOMY CAMOMY CKCHCPTY, AKIIO THKS NOCHVACHHSA He BUNOUITS 38 MeXKi
HOro clRLIaNBHUX 3L, JAKOH, SK BIAOMO, HE e pendaiac Takoi 1iacTasi npu-
IHAYCIIHA AOAATKOBOT CKCIICPTU3I, K HEOOX TANICTL 1FCTANOHKN HOBIIX HH ) QHb,
NOB AIAHMX i3 FIONEPE/IHIM HOCIAKESIINNM, AN CYAOHL IEPAKTIKG CRININITH PO
11eobxinmicTsb Takol niacrasu. ToMy Byno & noniino tepeafainTi Taky niactaby
Ak camocTifiny B npoekri IINK Yipainm,

JIOCHTe 4acTo UPHIHAIEHHA AOAATKORHX CKCNEPTIY 00¥MOBRAIOE TS
HEHANEKIIOID NIAFOTOBKOIO CHPAB QO CVIOBOTY POAAAY, HEAOCTATHRO NPOAY-
MAHHM KOIOM fIHTAKb, #Ki CTARRATLCA CYNOM HE BHpileHHs ercuepTis. Ipu-
BOAOM AN NOCTAHOBKH HOBUX MTHTAHbL MOXKE CTATH OIHAHOMACHNA 3 pesynbTa-
TaMu pPaHill NPOBENEHOT EKCIIEPTH3H.

NiscTasu ans NPHIHAYEHHA NOBTOPHOI EKCHEPTUIH CYTTEBO BIApi3-
HAIOTLCA RiA NACTAB NPH3HAYEHHSA NOAATKOBAX EKCACPTHUX AOCHIKEH,

159

D i = ad *

- P T e N L R —

D S .



AXTYans#i NPOGNCMH RICCHDHARCHNN SHHHOTD IMKOHQARBCTES YKpEIHN

MoaTopua cxCcMepTH3A NPU3IHAYAETLCA B TOMY BHAAAKY, KOMH € CYMHIBN
Yy NPaBRILHOCTI BHCHOBKY eKCREPTa, 108 A3aHi 3 Horo HeAOCTAaTHLOIO O0rpyH-
TOBAHICTIO YY 3 THM, IO BiH CYNEPEHHTDL IHIINM MaTepianaM cnNpabpH, a TaKox
328 HAABHOCTI ICTOTHOND NOPYLICHHR NPOLLCCYATbHHX HOPM, AKI PETMaMCHTYIOT,
NOPANOK NPH3HAYCHHR # NPOBENCHHA SKCNCPTH3H [5, €.61-67].

HeobrpynTosaHnm moxe OyTH BHIHaHMA Takuit BHCHOBOK €KCNEpTa, b
AKOMY, HA AYMKY CYAY, HAaBEACHO HENOCTATHLO A0Ka3iB B OBIPYHTYBAHHSA Takoro
BHCHOBKY.

BHCHOBOK exchnepTa € HeOoDIpyHTOBAHHM, AXKILO:

- ¥ CYRY BHHMKAKITH CYMMIBH LLOAC 3aCTOCOBAHOT €KCNEPTOM METORHKH,

-~ BACHOBKH €KCNEPTa HE BUNAMBAIOTD i3 PE3YNbTATIB SOCAIDKECHRS Y4 CyrepedaTs iN;

- 06cAar NpoBeACHOrO AOCNIOXKEHHR Ta B8 IHIWHX NOAIOKMX BUNARKAX € HEOOC-
TaTHIM;

- CYMHIBH 11040 NPABHALHOCTI BUCHOBKY EKCIEPTa, ROB’H3AKI 3 THUM, WO BiK
CYNEPEYHTD IHLWKBM MaTepianam CNpaBH, MOXYTb BHHHUKATH y CYAY B pe3yabTari
OUIHKH CYKYNHOCTI AOKA3IA — NPH JCTABNEHHI BHCHOBKIB EKCNEPTA 3 IHIHMH
OTPHMAHWMY AOKA3AMH Y Cnpasi,

ToMy TakHi BHCHOBOK € HE 8pPryMEHTOBANM, HENEPEKOHBNBHM.

2. HacTynHoky niacTaBoic NpH3HaueHHA NOBTOPHOT EXCNEPTHIH € HaRB-
HICTL ICTOTHHX TOPYLUEHb TPOLIECYANBHUX HOPM. AKI PerNaMeHTYIOTh CaMUH
NOPAAOK NTPUIHAYEHHN A IPOBEACHHS EXCNEPTHUIH. ICTOTHICTE TaAKHX NOpyLIeHs
BHIHAYACTBLCA, BHXOAAUM 3 OO0CTABHH KOHKPETHOT CNpaBH. IK NpaBHNo, TAKHMH
NOPYLWEHHAMH € Ti, AKI BNAKHYAH Ha OOrpyYHTOBARICTE BHCHOUBKY. Hanpuxaag,
NPOBEACHHA eXCNEepTHIK 0coDOoID, AKA NINNATAE BIABOAY 3 DIACTAB, hepenabaucHux
cr.ct 18, 19 LMK Ykpaltin, NopyweHHs YK 0OMEXE HHA Npas CTOpiH abo iHWKX
0cib, ki GepyTh yuacTh y cnpasi 7a iHwe,

Y crarti 61 LUK Yepainn nepeabauena uie oana niacrara, Cynepcuik-
BiCTh BUCHOBKIB AEKIILKOX €KCNepTiB. S Ko icHYKTh po36idKHOCTI MiX ANCHOB-
KaMH €KCNEPTiB, CYA MOXE NPYWIHAYHTH ROBTOPHY EXCNEPTHIY a0 MOTHBOBAHO
BIAXWIHTH OAHH BHCHOBOK | NOKAACTH B OCHOBY pitleHHs iHWHA. Oanak y
BUMNAJIKAX, KOJH CYNY CKNAAHO BiNAATH NEpeBary OANOMY 3 BHCHOBKIB, & $aKT,
UIO BCTAHOBMIOETLEH EKCNEPTHIOND, MAE CYTTEBE THAYEHNHR RNR CNPABI NPHIHA-
YEHHR MNOBTCPHOT EXCNEPTHUIH CRIA BU3HATH HEoOXiaHHmMm.

DakTHIHHO HTPHIHAUCHHS NOATOPHOT CKCIHEPTH3H NOB A3aHO I OLIHKOIO
AOKA3IE CYAOM, BOHO MOXKAHBO AUIUE NICAR OLIHKH BHCHOBKY €KCNEpTa, AKOMY
HOPYHANoch NPOBCACHHA CKCNEPTHIH NEPRICHO, 3 TOMY NOBTUPHA EKCNepTH3a
MOXE NMPHIHAYBTHCL NHUWIC B CYAOBOMY 3aCiflaHHI i 38 YXBAJIOW, BHHECEHO0
cyaoM. Cyanx oAHOOCOG0BO HE MOXE NPHIHAYHTH NOBTOPHY EKCNCPTHIY B
HOPAAKY NIANOTOBKH CNPABH AC CYIORCTO POIrNAaY.
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Y npouecyaneni#i niteparypi o6ropopioBanock AMTAHHR npo 0608’ 93-
KOPICTb APH3IHAYECHHA NOBTOPHOT €KCNEPTHIW, AKWO CYR BU3HAE HeobrpyH-
TOBAHHM BHCHOBOK ekcnepta {6, ¢.169]. Onni Bueni KO.M.Xykos [7, c.16],
B.A.lputy3oea (8, ¢.106] cTepaxyBany, 110 B TAKOMY BMNAAKY ue 06oB’ 830K
cyay, iHwi — LJL.Nerpyxin (9, ¢.250-252], wo takoro 0608’a3ky y cyny Hemae.

Ha namy aymxy, 6insit1 06rpyHTosanoio € aymka T.A Jlinyawsini, aianosiaso ‘
A0 AKoi cya 30008 A3aHHE NPHUIHAUMTH EKCNEPTH3Y, AKLLO B CNpaai BIACYTHI iHLui 1
noka3n abo BUCHOBOX CKCREPTA € €ANHUM AOMYCTUMUM AOKAZOM, fIPH ULOMY 3
NPUUHHN HEOOrPYHTOBAHOCTI BACHOBKY NEPWION0 eKcllepra cTanM, Ha AyMKY

cyny, ofCTaBuHM, AKI MOKYTb ByTH yCyHEHi nNpu npoBeseHHi NOBTOPHOT
ekcneptHiu [6, ¢.171].

MNposeaeHHA NOAATKOBOI €KCNEPTHIN MOME AOPYHMATHCH TOMY CaMomy
abo inwoMy excrepry. Ha BiaMiHy Birt 10AaTKOROT AIPOBEACHHA NOBTOPHOT
CKCNEPTHUIU MOYKE AOPYUATHUCH TiJILKHY THUIOMY EKCNEpTY.

TakuM UHHOM, CTYIEHIO AochiaKeH MR 08 €KTa, Ta 3aNeHHO Bild AKOCT] H
NOBHOTH TAKOTO NOCI IAMEHHA MONIA BHAINWTH ABA BUAW €KCREPTH3 — NOAATKOBY
W nosropuy. [laHi BUAW Ma10Th cninbii pucH (3okpeMa, obUABI NPOBOAATLCS
TINbKK NCAA OCHOBHOI €KCNEPTH3IH), NPOTE MAIOTE CYTTEBI BiaAMIHHOCTI. Tomy
8 UMBIILHOMY DPOUECYANbHOMY 3aKOHOAABCTBE CAIA YiTKO POIMENKOBYBATH
NiJCcTagu NPUIHANEHHA NOBTOPHOT TA AOAATKOBOT EKCTIEPTH3, @ TAKOK NOPAAOK
NpoBeACHHA NMOBTOPHUX Ta AOAATKOBMX ekcnepTui. Lle, v cuoio depry, Oyae
CAPHATH BHHECEHHIO 3aKOHHUX TA OOIPYHTOBAHHX CYROBHX NOCTAHOB i3 MAHHX
8MIIB EXCMICPTUS.
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AXTywmHi npoSnemMH BAOCKOHAEHHA YHHHOIO 3aK0H0AaBCTEE YKpaiHH

. Vasylyeva Zh. V.
SOME QUESTIONS OF THE ADDITIONAL AND REPCETITIVE EXPERTISE
IN THE CIVIL PROCESS
This work offers to take notice of some of the limmations of the Civil Procedural Code of
Ukraine regarding establishing the expertise/ ‘I'he awhor oflers clear division of appointing the
additional and repetitive expertise. firstly: secondly, the procedure of making the additional and

repelitive expertise.

O.M. Beruxopoon

CTPYKTYPA IPAB TA OBOR'SI3KIB CTOPIH 20FOBOPY
AOBIYMHOI'O YTPUMAHHSRA (AO0TNANY)

MpoGneMa CFPYKTYPH HPaR | 0808 S13KIB CTOPIN A0I'OBOPY 0BIYIHOTO YTPH-
MaHHA (TOFASAY) 3aBXKAH OyNR HPOBILHOKO Y NPALSIX YUCHHX. SKi AOCAIIXYBaANH
UCH LHCTHTYT. AJDKe IKpa3 tepes 1ipasi 13 0008 J3KH ONOCePeAKOBY KYTLCS 1TPaBo-
BIAHOCHIII MiX Habysauem 7 sijviykyrauem. Y 1iosoMy LIHBIALHOMY KORCKCI
Yipainu Oyao ASULO 3MIHEIO PLrYIHOBAHFT BILLEINIMAHOIO TUIFIHS, Y 38" A3KY
3 YuM BRUMNKAa noTpeba SNl AeTasbHO NoCHiAKTH TaHy tipobneMy 3 ypa-
XyBaHHAM 110BeN y 3aKoHogaseTs). Kpim ubore, AeTanbiuii ananii npas i oGop’a3-
KiB CTOPiH AOTOBOPY AOBIYHOIO YTPHMAHIIS (AOFASIRY ) MOXKE AO3BOMMTH YHHKHYTH
farartbox cnipHux cutyauiil Ha npakivui.

Bupiwensam suimesragatol npobnemu saiiMannest PakTMSIHO BCi BULHI,
WO AOCHMKYBANU AOMOBIP AOBIYIHOIO yTpHMaHHs (aomsay). Tpore ocobausy
YBary usoMy nmuranko oyao npuainero 8 npauas O.C.lodgipe. Ha siki onupaeTLes
SINLWICTL CYYACHHX AOCHTANMKIR. Y TON Ke “ac Haykosui, SK npasuno, npH-
HASOTH MAJ0 YBAru aHaliizy MOXAHBOCTEH CTOPIH AOroBopy AOBHIHOIO YTPH-
MaHHs (NOrAsAY) WORO peanizaui’ IeBHOT OBLIMIHKN TA KPCAHTOPCHRNM
000B A3Kam BiauyxyBaua. ¥ Uil CrarTi HaMaraTHMEMOCEL 3aN0BHHTH UK NPora-
DU RHY, @ TAKOXK ACTANLHO NPOAHANI3Y BATH BCI MOXKAWBI ItpaBa Ta 0608 I3KH CTOpIH.

Crpykrypa npas i 060B 13KiB CTOpiH A0TOBOPY AOBIUHOTO YTPHMAHIs
(aornany) Mac nepHy cneungpiky, CronH 8XonsTL: NoO-Nepuje, NPasa BiAyyKysaua
Ta 3ycTpiuni 0608’ A3KkM HADYBaUAa; HO-PYIt, MOXKIHBOCTI OGOX CTOPiH 3 peanizauil
MEBHOT NOBCAINKH, 1 1TO-TPETC, KPeAHTOPCLKI 000B SI3KH BidtyXYyBaua.

Hacamnepen Bapto 3ynmitMT4ca Ha npaBax i 000B a3kax cTopiH. OcKinbkH
0b0oB’a3kK HabyBa'ta MaloTh 3ycTpiti Wi XapakTep OO PAB BiAYYXKYBaya, TO HIDKE
OynyThb aHaNi3yBarTHChb TilbKH ODOB'#3KkM Halyraua CTOCOBHO AOBIYHOFO YTpH-
MaHHA Ta A0MIARYy.

3riato 3i cTarTeo 749 (wacTund 1 i 2) LluainbHoro koaekey Ykpaiuu, ¥
[aHOMY AONOBOPI MOXYThL Oy T BU3HAYER BCI BUAW MaTepian bHOro 3abe3neveHHs,
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a TAKOXK YCi BuaH anomAaay (onixysanHs), Akumin Habysay Mae 3abesneuypary
pizuyxyBava. Axino o608’ A3kn HalyBaua He Gynd KOHKpETHO BHIHaueHi abo y
pa3i BHHHKHEHHA NoTPebn 3a6e3neunTh HabyBava iHIWMMK BUIAMK MaTePialbHOTO
3afe3neyeHHA Ta A0MIANY, CNiP Mae BHPiLLYBaTUCA BiANOBIAHO RO 3acan cripape-
nusocti Ta posyMHocti [1]. Taxi nonoxkexns € naGarato nporpecHpHiliNMY B
NOPiBHAHHI 3 HOPMaMH CTaporo LiusinbHoro kosekcy Ykpainu. Cropouu cami
MOXYTb BUZHAUMTH 3MICT YTPHMaHHA Ta (abo) aornsiay, amke Ha NpakTHLI MOXe
BHHUKATH CHTYaLIS, KOH BiAYYXKYBau noTpedye He NOBHOTO YTPHUMAaHHS, a TibKH
OKpEMHMX BUAIB AOIAALY Y¥ yTpuMauua, KpiM Lboro, 3aKkoHonaBeltb NEBHUM
MMHOM 3axMLIAE BIAMYXYBawa ¥y BMNAaaKy, koK 06or’s3kH Habyeaua He Gynu
KOHKPETHO BU3HauEHi, a0 konu BuHMKae noTpeba 3abes3meunrH BiguyxKysaya He
nepeadaycHUMHU B AOMOBOPI BUAAMIE YTPUMAHHA tH AOrAAAy. f1pW BHHUKHEHHI
cnopi. y NoAiGHUX BHNaRKax, BiAuYXyBal MOXe 3BEPHYTHCH RO CYAY, SKHH,
BPAXOBYIO' M 3@CaNl CTIPABSIUTMBOCTI T POIYMHOCTI, MOX<€ 3afl0BONbLHHTH NO308.

AHaN3yO4 U NPaKTHKY, Bei 0608’ s3km Habypatta MOXKi1a TI0AIIHTH Ha KinbKa
rpyn. flepws 3a Bee. ue 3abe3neucHHs kuTnoM. ¥ A0roBopi I0BITHOIO YTPHUMAHHA
(aomaay) KHTa0 110BUHHO 6yTH LinkoM pr3kavero. [pu BiacyTHoCTI HeoGxinHMX
BXA3iBOK BiAUYXYBa'eai, K NPaBHAQ, NOBHHHA OYTH HaaaHa 1301b0BAHA KiMHaTa.
Y noropopi Ma€ OyTH BKA3aHO MiCLL3HAXOIKEHHS TAKONO >KHTAA, KiIMHATA, PO3MIp
Ta itoro xapaxkrepucTukin [2, ¢,293]. Ik npaBuRo, XKHUTRO HANACTLC B OYAHHKY
YK KBAPTUPI, 110 BIRUYIKYETLCA, Y UbOMY pasi, 3riaHe 3i cravrero 750 Lusineroro
kofiekcy Ykpaisn, B 40rogopi Tpeha KOWKPETHO BUIHALHWTH Ty HacTUHY NOMEtl-
KaHHA, B AKHI BIAYYXYBAU Mac NpaBc NPOXHBATH. 3BUMAAHO. ICHYBAHHA AaHOT
HopMu B LIBLUIBHOMY KOACKC: YKPaATHH € LOCHTDL NOIKTHBHHM ABHLIEM, NPOTE,
Ha Hally AyMKy, Oyno 6 nouineHile NowUpUuTH A0 WicT crarTi Ha BCi BHNAOKW
3afe3neveHHA ginuyysava xuTnhom. Lie 6 nozsoanno kpaiue 3axXvUCTHTH Npana
BiAuy)XKyBaua # yHopManisysati A0ro BiaHOCHAN 3 Halysauem. Bpaxosyroun see
BUULECKA3AHE, BBAXKAEMO, WO AOUINbHIBE BUKIACTH cTa1Tio 750 LiueiibHoro
Konekcy Ykpaiuu B Takiil penakuii;

Crarrma 750. O608’a30k Halysaa 3a0e3neUUTH BIALYKYBAA XHTAOM,

1. HaGysau moxe 6yTr 30608 a3annit 3abe3neynru Binuyxysaua abo TpeTio
0coly KUTNOM y OYAHHKY (KBapTHUPI).

Y ueomy paziy 40roBopi Tpeda KOHKPETHO BAINAYHTH TY HaCTHHY NOMELL-
KaHHs, B AKill BIAUyXyBau mae npaso 11POXKHBATH.

No-apyre, ue 3abeznewenna xapuysanHam, TyT MOXINBI ABa BAPIANTH.
MNepwnii — snon xapuypawks i CTPOK X HANAHHA KOHKPETHO BH3HAUAIOTHLCA
Besrocepentbo B AoroBopi. Hanpukian, MOXKHA 3a3HAUKTH, Uto Habyaau 30608°a-
3aunii 3abesnevyBaty Biguyxysaua WoAEHHHM 3-PA3OBHM XanopiiHHM Xapuy-
BaHHAM (CHinaHok, ofiin i seueps). RApyrulfi — KOHKPETHI BHAN XAPYyBAHHA 8
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AOrOBOPI He BU3HAYAIOTHLCH, a SAHILE BKA3YETbCH, Lo Habysay noBuHeH 3ade3ie-
YyBaTH BiauyxXKyBaya HeoOXiAHKWM XapuyyBaHHAM,

Ho TpeThoi rpyny 06or’s3kie HabyBaua 8iAHOCHTBLCH AOMAAL 3a BiAYYXKY-
saveM. KoukpeTHi dopmm nornaay 3anexarb nepeayciM BiA CTaHy 340poB’d
Biavyxysaya. Cloiu MOXKYTb BXOAUTH, HanpHkram, Rocayru i3 3abeineuenns
3FiAHO 3 pEUENTAMHU AiKapiB HAASKHUMK NiKyBaNbHUMH 3acobamu. pu ubomy
6axano B AOTOBOPI 3A3HAYHTH IPANHUHY MEXCY BUTPAT HA MEAUKAMEHTH. Takmk
A0 AOTNANY MOMXYTb BIZHOCHTHCH NOCAYIYM LLMOAO NPAHHA OMATY Ta NOCTIILHO]
Ginn3HK, 3abe3nedeHHR MPHOHPaHHAM XXUTIA BiIUY)KyBaya Ta APOryAAHKAMH Ha
CBIXOMY NOBITPI TOLWO.

YeTtsepTy rpyny 0fos'sikie Habysaua CTAHOB/AATL NOCAYIH (3 HAAAHHA
AONOMOTH Biadyx ynauny. JIo HHX BIAAHOCIITLCA A0NOMOra Y 3AIICHEHH] rpaso-
HHHIB., CKIAAAHHI AHUCTIA, OTPUMaHHT NOCHAOK, rpoLeii 3a nepexasami. sabes-
NISUEHHA fIOCTYTAMK aABOKGTIB | MOTapiveis. CIOAH TakOAK MOKE BLAINOCHTHCH
nonomMora y aiticHenni giznyioi poSorn, Hanpukiaaa. B oOpoGiTky nprcasbror
ICAICHBHOT JES HKH.

KpiM ULOSO. B 10rOBOPI AOBICHONG YTPHMaIIHA (AOTISHLY ) MOKRY 'L OYTH
nepeabauer! @i ini BHAW NOCNYE, 3K MAIOTL HARPI3NOMaNITHILHIT xapaxTep.
SIk npasuno, B noAibHHX NpasouHHaX NepeaBaualoThes ITYHKTH, 3i/UT0 3 AKUMH
1abysay 30008 M3aHW#H ONNATATH BUTPATY, NOB A3AHI 3 YKIIAAEHHAM 1411070 1070+
BOPY. 3afe3IneuysaTi BiauyKysaud DPHUAATHHM LA HOCIHHA OASIrOM | BIYTTAM:
ONNAYVBATH KHTIAOBO-KOMYHatbHI NOCAYrH (3 BOAOHOCTAUAHHA, TERIONOCTA-
HYANHA, ra3onocTavyadHa, CJICKTIONOCTa aldiis, BOﬂOBiﬂBEJ‘leHHH, YTpuMaHHAa T4
CRCTIAYATRLIT KUTIA i PHOYAHHKOBHX TEPHTOPIA. CMITIC36Rrpas. yIrpHMaHig
nigTie). Takok y ROrOBOPi JIOBIYHOIC YTPUMAHHA {AOINSAY) MOKYTh nepenta-
uaTuck 000B AZKKH HadyBaua i3 1abe3neeHHA: NOCAYIAMH TIERYKAPII, PEMOHTY
nobyToBOT Ta ayflio= i BiacoTexniki; pagio-, Tesenisiitunm i Tenedpoiim 38 380,
a TAKOX NEPIOAMYHOIO NPecol0; BiABiayBaHHAM Tearpis, (pinapmoniil, 3aiis
OpraHHol My3Mku abo LMY KOHUEPTHUX 3a018: ILOPIUHHUM BiaNOMHHKOM Y
canaropii abo y Oyaunnky sianouriky towo. Ha npakivili 011yCKaeTsest BR0O-
Y4eHHA B 000B A3KI HalyBaua nNepiosntsHOT BUINATH Biguyxysauy sa apiui
BHTPATH HCBHOT poluoBoT cymy [3, ¢.346].

Hactuna 3 cTatri 749 1 luninsnoro koaexcy Yrpaiin nepeabauac, 1o Hady-
pat 30008 A3AHUHA Y pa3i cMEP T RIMYXYBAIA NOXUBATI 1OT0, HABITH HKILO 1IC HE
Oyno nepeatayeHo HOFOBOPOM ROBIYHOFO YTPHMaKBs {aornsay). Lleit 06oB 530K
CYTTEBO BiAPI3ZHACTLCA BiA iIHLIMX 06OB'AIKIB HAOYBAYR, OCKIILKM BiH BHHUKEE
nicna CMeEPTI BiauyxyBa'a it ichye HE3aNSKHO Bill TOIO, YK TIPO HEOLO 3a3HAYEHO
B aorosopl. Ha nawy nymky, icnybBatia nanol HOpMH B HOBOMY LinsinsHomy
KoAEeKCI YKpaiHU € NO3HTHBHUM SBHLLEM,
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Beruxopoda O.M. Crpyxrypa npas 1a 0608 A3KiB CTOPIH A0IOEOPY AOBIYHOTO YTPHMAHKH

TakuM YHHOM, Y NONOBOPi ZOBIYHONO YTpUMaHuA (A0rNgay), AK Npasuio,
nependaaloTeCd CaMe pYLLCHaBeasKi 0608’ R3ky Habysaua. Bapro 3aivaduTy,
10 3 METOI0 YHHKHEHHS CNOpis Sa)kaHo B A0roBOpi AKOMOFa HiTKIlE BH3HAYNTH
BCi BHAK, 06CAT, AKICTH TA iHINI XapakTepHCTHKK YTpHMaHNA Ta (a6o) aornaay.

Y crarti 751 LlueinbsHoro konekcy Yxpainu 3asHaueHo, uo MarepiaibHe
3abe3neuer s, Ke WOMICAMHO MAE HaJaBaTHCs BIAYYXYBAYY, NiANArac rpoutonii
ouiHui. Taky oUiHKY ROTPIGHO IHAEKCYBATH Y NOPAAKY, BCTAHOBNEHOMY 32KOHO-
aascteom [ 1]. Omke, CTOPOHU CEMOCTIHHO MOXYTh BUIHAYUTH HE TiJIbKY BHAH
yTpUMaHHA, ane i #oro posMip.

AHanI3yoHN M NpaBa Ta 66oB A3KH CTOPIM AOrOBOPY AOBIYTHOTO YTPUMAHHA
{porasiay), BapTO 3BEPHYTH YBArY 1€ HA OAMH ACNEKT UbOro MUTaxHA. Hosui
LiuBinbH#i koneKC YKpaiHH nepeabatiac NeBHI MOMIMBOCTI ANst Cy6’€xTiB 1aHOro
30008’ A2aHHA: 3aminm Habysaya (ctarrs 752); 3aminu maiina, ske 6yno nepeaase
nabysadesi (ctatts 753); posipsaHHs ROrOBOPY ACBIMHONO yTpHMaHHA (aornany)
(ctatTa 755); 3Minu aoroBOpY. AKi NOTPEOYIOTH JeTanbHIWORO AOCAIIKEHHA,

Binnosinno o crarti 752 [lusinbHoro koaekey YkpaiHw, y pasi HeMox-
AKWBOCTI NIOAANBLHONO BUKOHAHKA (i3tHol0 ocoboro oGoB'aikia HabyBaua 3a
AOTOBOPOM AOBIYTHOTO YTPHMAaHHA (#OFNsy) 3 NIACTaB, WO MAKITL iICTOTHE 3Ha-
4eHHA, 0608’ 13kn HabyBaya MOXYThb ByTH NepenaHi 3a 1ToAoK BiAUYKYBA A UleHy
cim'T Habypaua abo iHwWIiN ocobi 3a IXHboO 3ronowo. Biamosa BinuyKysaua y
HajaHHi 3roan Ha nepeananHs oboe’s3kie Habysayia 3a AOTOBOPOM AOBRIHOMG
YTPHMaHHA (aornany) iHwii ocobi moxke 6yTH ockap:keHa A0 cyay. Y ubOMy pasi
cyn Gepe A0 yBaryk TPMUBAJICTh BAKOHAK!A Ta iHIW1 00CTABNIHK, 5K MAIOTD ICTOTHE
sHauersn [1]. 3i 3Micty maHol ctarri BunaunBae, Mo iniviaTysa oAs peanizauif
LiET MOXKNUBOCTI MOXKE BUXOAHTH TiNBKH B HalyBaua i TILKK 38 HAABHOCTI
MACTAR, WO MAIOTh ICTOTHE 3HAYCHHA. A0 AKHX MOXKYTb HATIEXXETH TPUBana
xeopoba vadysaya, 1NPH30B HOMo Ha BITicLKORY CayxOy Towo. IlpH ubOMY Biaty-
XKYBau Mac NORHE NPABO BIAMOBHTHCH Y HAAAHHI IrORH HA nepeaatta 060 s3xkie
Wik ocobi, npoTe Taka BiZMOBa MoXe OyTH DCKap#eHa ao cyay. Bpaxosyoun
BCE BMILECKA3aHE, MOXCHA 3pOOHTH BHCHOBOK, IO B JAHOMY BHNAAKY MH MAcMO
cApasy He 3 npasom #alysaua Ha nepenaHHa Horo oboB’si3kis iHWIH ocobi, a
TUILKY 3 MOKNHBICTIO, AQKe cy6' € KTUBHE LIMBINIbHE APABO CKIALAETLEA 3 NpaBa
Ha BRacHi RiT, npaBa BUMaraTy Big iHmwwux ocid nopexivkw, Aka 3abesnevye 3nikic-
HEeHHs CBOET MISALHOCTI, NpaBa BMMAaraly 3acTocyBav 3acobiB ApUMYCY A0
30608’ a3aHKX 0Ci6. F1pK LLOMY 32 3aranbHAM NPABHIOM YCi Ll ENEMEHTH MAKITh
OesyMoBHKH xapakTep. SKku10 X 3BEPHYTHCH N0 BHILEHABEACHOTO BUNAAKY 3
nepeaaveto npas HaGyeaua A0 iHWOT 0cO0N, TO TYT MU MAEMO CIIPABY TINLKH 3
Ge3yMOBHUM NPABOM HA BRACHi AiT; iHII eNemMeHTH Cy6 EKTHBHOO UHBIABHOIO
fpaBa B AAHOMY BHAALKY HOCATH YMOBHWH xapakTep i IX MOXHa peanisysaTti
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AxTyaneni npoSAcMy BAOSKONBASHHA 'THHIONO 38KONOAARCTRD YKpATHA

TifhKH 33 HZSBHOCTI MEBHUX THARCTAR, Y 2ANEKHOCTI BiA KOHKPETHOND BUITA/KY.
ToMy, Ha Hatly AYMKY, NPaBHIbRINIC FOBOPHUTHK HE NPO NPABO, A 11P0 MOXSIMBICTL
nHabysaya nepenatv csoi 0608 A3KW 33 NOroBOPOM ROBIMHOID YTPHMAIHA
(nornany) iHwii ocobi,

BapTo 3BepuyTHW yBary Ha Te, WO 3rifiHO 3 BHINE3ITAAAHOK CTATTEIO *...
0608’ a3KkK Habyraua Moy Th Gy TH 1ICPEARHI 3a 3r0A0KD BIAUYXKYBAYA tIERY CiM'T
Habyeaua abo inwid ocobi ..., Bpaxopytour, o 0608 a3KkK HabyBata MOXYTb y
npsHuKni Byru nepenani Byab-akiit ocobi, puawaemo, wo 6yno 6 nouinsHiwe
MPOCTO 3a3HauHTH, Lo 0608’a3kK abynana MoxyTe OyTh nepenani 1a Jroa00
BiAUyxyBaua iHutii 0cobi. KpiM ULOIO, il 3BEPHYTH YBary Ha e, 1o, 3riaHo i
cratrelo 752 LiusinbHoro kopekcy Yepainu, MoXIIMBA TIILKH 3aMiHa §)iTHHO)
ocabu. Ha nawy aymky, Taxe obmcucciing ¢ neaowinsium. Huui fiae Tenaenuis
A0 BIAMOBH BiJl KOHCT PYKUIT CNEHIAILUOT NPano3iarHoCTi I0PUAHYHOT ocobu, Y
LusinbHomy koackei Yipalitn 3akpinaciuit nmpuHigm saranhbnoy abo ynisep-
CANLHOT NPABO3AATHOC T OPWAHYHOT cuG N, TO6TO topuaArYNa 0caba MOXKe MaTH
Taki caMi mpaga 1a 0008 H3KH, 9K | oCcoda Pisnna, 38 BIHATKOM THX bpas i 06o-
B'A3KIB, HEOOXI AN NEPEYMOBOLO SIKIIN € HPWPOJIHT WIACTHBOCTT JHoannK, Bpi-
XOBYIOUM L€, BEAKACMO, 1UO OOMCIKCHIISI, 3a SAKHM MOACUIIBA FilLKH 3aMIHD
hiznuHoT ocobn-1adysaua, NorpiGio cracyBaTH. TaKMK BAP10 3BEPHYTH YBAry,
L0 TAYMaUeHHA crarTi 752 HusiabHOoro konekey Yipaliin 1 HOPM (1P riepeBeneHRs
Gopry aae 3Mory 3poOHTH BUCHOBOK, WO 1IpM 3aMini Habysaua #oro vfoe'#3ku
NEPEXCAATH N0 NOBOIO 1abyBaya, a MaHO, BIANYIKENE 3 101'0BOPOM LOBIUHOID
YTPUMaHHA (BOrAsIoy ), 3amnuacrees i3 nadysaa, 1o Bubyn. Qrvermwilito, U10 Taka
CUTYALIS CYNepCUTh 3arafLHUM RPHHIIKDIAM, SHKMaAeHHM Y LLnginbiioMy Kogekci
YkpainH, i Modke nopomkysari HenoTpioni npotacmis. 11106 ubo10 yitnKHYTI,
BRAKAEMO, WO cTarrio 752 Linpinbiore koiexcy YKpatHn norpiGHo 3MidH M 1a
BHKNACTH B TaKiH penakuir:

Crarrs 752, 3aMina nabypaua 30 ROIOBOPUM AOBINHOIY YTPHMAHHS
{(aornsay).

|. ¥ pasi HEMOANHBOCTH NOAANLINOI O BIHKOHATH (JI3HYHOIO UM HOPHANHY-
HOLO 0c0B010 0BOB ' AIKiB HabyBala 3a NOIOBOPOM AOBIUHOTO YTPHMAHS (LOMALY)
3 NIACTAB, WO MAIOTE ICTOTIIE 311a9CHHA. 000R sI3KH HaOyBaua 1i1 Matilo, BiAMYKEHE
33 I0FOBOPOM JLOBILIHOIO YTPHMAIIHA (A011INY ), MOXCY T Oy 1 H lEpeRani 3a 31010K
BiAYYKYBAUa iHWIA ocobi.

Hoaibny 10pHAHLHY NPHPOLY MAIOTHE MOXAHBOCT, TIRPEAGANEH] YACTHHOK
I crarri 755 llusiabnoro koaekcy YipaTuu. 3ringo 3 HEK JO10RIP A0BIYHOIO
yTpUMasHs (aotnaay) Mowe 6yt posipeamiii 9a pilneHdam cyny: 1) Ha BuMory
Biauyxysaua abo TpeTbhol 0CO0M, Ha KOpHCTe Nkol Bin GyB yKnagcHui, y pad
HEBUKOHAHHA 400 HeHANeXHOro BUKoHAHNA HaGypaueM ¢Bolx oboe’aikis,
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Besuxopoda Q.M. Crpykrypa npas Ta 060B’s#3Kin CTOPi AOIOROPY AOBIYHOND YTPHMAHHA

HE3ANEKHO BiZl HOro BUHU, 2) Ha BUMory Hafysaua. TakuMM YWHOM, 3aKOH Haoac
MOXUIMBICTL BifiuyXysauy Ta Habysauy posipsath nanuit npasouun. Tpore y
BUILEHAZRAHMX BHUNAAKAX TAKY MOXIMBICTL MOXHA peasizyBaTH TiIbKK B Cyao-
BOMY FMOPAAKY. AN€e y BUNAAKY BHHHKHEHHA CTIOpY CyA MOXe, 3 ypaxyBaHHAM
ycix obcTaBuH, i He PO3ipBaTH AOroBip NOBIYHONO YTpMMaHHA (aomany). Tomy,
AK | B TONEPEAHBOMY BUNALKY, MH MOXEMO TOBOPHTH TUTbKH TIPO MOXNUBICTHL
Bin4yXyBaya Ta Halysaua po3ipsaTu RaHHil npasovun, a He npo npaso. Cain
3a3HAUMTH, LI10 TAKA MOMUIIHBICTh BiAUYXYyBaua Beanocepentbo BXOAHTS Y CTPYK-
Typy #loro npapa suMarati 8ia HalyBaua sMKOHAHHR #ioro obon’sskis, | T cnin
pO3MIARaTH AK OAWUH i3 Pi3HOBMAIB NpaBa BUMaraTH 3acTOCYBaHH# 3acolis
npuMycy A0 30608°a3aHoT ocobu (Habysaua). AnanorivHa x MoXIHBICTE Haby-
Ba4a Mac caMoCTifiHUil xapakTep.

Y crarti 753 LlueinusHoro xoaekcy Yxparuu 3azHauaetsen, 1ne Habysay |
BIAMYXYBAY MOXYTe AOMOBMTMCH Npo 3aminy pedi, aka 6yna nepenana 3a ao-
NOBOPOM NOBIYHOIO YTpMMaHHa {aormsaay), 1a idisy piv. ¥ ubomy pasi obear
o6oB’A3kiB HabyBaua Moxke GYTH 2a AOMOBAEHICTIO CTOPIH 3MiBeHHH aGo 3ann-
WeHWt He3MIHHKUM [[]. Y ubOMY BHAAKY MH TAKON MACMO CNPaBy TiNbKH 3
BiAANOBIAHOK MOXTHBICTIO AK BIAYYXYBaAUa, Tak | Habypatta, ANA peanizauil akol
060B’A3k0BO NOTPIGHA 3roAa IHWOT CTOPOHH.

KpiM UbOro, CTOPOHIE MOXKYTh 3MIHHTH YMOBL J0I0BOpY (HAAPHKNAA, BHAM
| po3Mip yTpHMaHiis Ta (abo) nomaay). Sk i B nouepenHeoMy Bunaaxy, ans
peanizauii uiel MoxnMBOCTI 10TPibHA 3roaa iHUIOT CHOPOHH.

CTOCOBHO ABOX BULLICHABEACHHX CHTYAILII, BAPTO 3A3HANMTH, IO B NEBHHX
BHNAAKAX AOCOBIP AOBIMIOIG YTPUMaHHA {(ACIMAany) moxe OGyTH 3MiHenni 3a
PILEHHSM CYy H@ BUMOTY OAHIET 31 CTOPIH, AKILO CTOPOHH HE AOCA AN 3NOAH.

Tak, zriaHo 3i crarrero 651 LiusiasHoro konekey YKpaiHu, 40roBip n0siy-
HOMO YTPUMaHHs (A017s0Y) MOXKE BYTII 3MIHEHO 3a PILICHHAM CYNY Ha BHMOrY
OAHIET 31 CTOPIH Y Pa3i iICTOTHOIO MOPYLUCHHA AOMOBOPY APYIDIO CTOPOHOID TA 8
JHIIKMX BHMALKAX, YCTAHOBACHWX A0rOBOPOM 200 3akonoM. ICTOTHHM € Take no-
PYWEHHA CTOPOHOIO AOTOROPY, KOMH BHACHINOK 3aBAAHOT UM WKOAH APYTa
CTOPOHA 3HAYHOKO MIPOIO MO30ABAAETLCA TOTO, KA 1IN0 ROHA PO3PAXOBYBANA NPH
yKAanaHHi Aorosopy. 3acTocyBaHHS AAHOIO NOJIOKEHIN CTOCOBHO AOTrOBOPY
AOBIMHOrO YTPHUMaMHS {A0INSAY) MOXKHA NPOINIOCTPYRATH HA TAKOMY APHKAAAL.
Ha npakTiii ROCHTL YacTo B AaHMIT NPABOUIN BHOCATL MYHKT, B AKOMY Biauy-
XYBa'l JaNCBHAC, 10 HA MOMEHT YKNAAEHHA AOrOBODY RiJIYXKYBAHE MARHO HIKOMY
He BiauyxeHe, B CMOpPI Ta NiA 3acTaBoto He nepelysac, NPaB WOAC HBOMO Y TPETIX
0cih Hemae, ik BKIAA A0 CTATYTHOTO POHAY rOCNOAAPChKHN TOBAPHCTB HE BHe-
CEHO. SKLUO X BRABUTLCA, LLO, HANPUKNAA, BiAUYXKYHBAU He NOBIKOMHKB HabyBava,
IO 0A1HA 3 KiMHAT GynHHKY, AKHIA BikuyXyeTbes, Oyna 30aHa 8 HAlOM, TO HaOyBat
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AxtyancHi npobnemit BROCKOHANCHHA YHHHONO 3AKOHOARBCTDA YkpalHH

P~ MOXKe, Nocunalimuchk Ha ctatTie 651 LlueinsHoro koaexcy YkpafHu, BuMarary
Bifl RIAYY)XYBAa4a 3MIHW JOrOBOPY AOBIYHOIO yTpuUMalHAa (AOrNAAY) B HACTHHI
PO3MIpY YTPUMAaHHA. SIKWIO OCTaHHiH He 0acTb 3r0AH HA 3MIHY /1IAHOTO fIPAaBOMHHY,
T0 HalyBay MOXKe 3BEPHYTHCA LA BUPILLEHHs CNOpY B Cyi, AKVH 3 ypaxyBaHHiM
KOHKPETHHUX 0GCTABMH MOXEe NOCTAHOBHUTH PILLEHHA NPO 3MiHY Aorosopy (B
NAHOMY BHNIAAKY IMEHIWWTH pO3Mip yTpuMadna Ta (abo) aornaay).

Kpim uboro, gignosiaHo Ao ctatti 652 LiusiALHOro xonexcy Yrpaium, y
Pa3i ICTOTHOT IMiHKM 06CTABUH, AXKUMH CTOPOHM KEPYBAIMCA NPH YKAAAEHH| AOTO-
BOPY. BiH MOxe OyTH 3MiHeHUH 33 3roaoto CTOPIH, AKUIO iHUWIE e BCTAHOBAEHO
AororopoM, Kostv cropoHi He A0ciaEAn 3roaM, A0I0BIp Moke ByTH 3MiHECHHI 3a
PILUEHHAM CYAY HA BMMOTY 3aiHTepecoBaHUi cTopolnn. CTOCOBHO NOroBopy
AOBIYHOrO YTPHMARHA (ILOFNARY), TO WO HOPMY MOKIIA BUKOPUCTATH B TAKOMY
BHNaaky. Y maHomy 3060’ s3anni moxe OyTu nepesdaueno, uo #adysay 3000-
B'A3AHMI Hana1H BIAYYXKYRAUCB] KRAPTUPY AN MPOMKHBAHRA B OYyAMHKY. MO
BINMYXYyCrbea. FIpore suacHizok cTHUXHIHOIO nuxa neii Oyaniok pyiHyeThLOsI, |
HaOyBa'l YIKC HC MONC BHRKOMYBATH BHLICHAZRANNIT OG0B 530K, Ypaxoayour e,
AOTOBIP NOBIUHONQ YTPHMaHA (UOMIALY) MKe Oy TH 3MINCHIE B acTHH Haaatiy
BIAYYKYBAUEBI HPHUMILWCHIA ANA NPOXKHBaAHHA.

TakUM UMHOM, ¥ BCIX BHLUEHABCACHHUX UOTIIPLOX BUTAAKAX MH MICMO

. CNPARY 3 MOXKAHBOCTAMN CTOPiH, [1poTe B KOHKPETHMX BIITHUIKAX 3 YpaxyBaliHAM

i yCiX 00CTABHH Aani MOXJIUBOCTI MOXKYTL TPAHCHOIPMYBATHCL Y Npasa CTOPIN.
Lle sBiabymae thes ToAL, KOAH ICHYIOTL ¥Ci MACTABM IS TOI'0, 1100 CyA NOCTAHOBHB
pllJEHHA HA KOPHCTH 3AiHTEPCCOBAHOT CTOPOI K. AJIC, OCKIABKH LI HE aae BaroMnx
RiACTAB ANA TOFQ. 1100 IOBOPUTH PO APABO B 3aTaNbIIOMY BUPE3, TO | HE MOXKHa
BBAKATH, IO AOIOBIP HOBIYHOIO YTPUMAHHS (A01HNAY) MAC ABOCTOPOH NI
xapakrep.

Y crpyRtypy 30008 #3aHIIA 3 HOBIMIHOIO YTPIRMIAHHS (JIOMNAY) BXOUANTH
TAKOXK KPEANTOPCLKI 0008’ s13kM Binyykysada. CyTh iX 0J81a€ B TOMY. WO OCTal-
Hik 300608 s3aHml 3a0e3nevnTH MOKAMBICTE BUKOHAHMs HabByBauem cuoix
ofos A3kiB, Lle 03HauaC, WO BIAUYKYBAYM HOBHUCH NIPHUHMATH YTPHMAHHA, 110
HanaeTLeA HabysBauem: NOBINOMASTH OCTAHHLOIO NPO 3MiHY CBOTO Micue-
nepeGypanis Touto, lpore Ha npak Tyl BiAUYKYBAU JICKOAH HE BHKOHYE CBOI
KPEAMTOPCHLKI 00OR’A3KK. VY Takil cHTyalil, 3riaHo 3 yaeTthHoro 2 crarri 613
LMsinbHOro Kofekcy YRpaiuu, SsKUto KpeguTop (BHIHYKYBA') HC BUMAWB Ail, A0
BUUHEHHA Axux CoprxHuk (HaOysau ) He Mir BUKONATH Ci3iti 000B 930K, BHKOHAHHA
30008’ #3aHHS MOXe OyTH BIACTPOMEHE HA Yac NPOCTpoyenHa Kpeauropa. Lle
03Hayae, 1o Habypay MoXKe HE HadaBaTH yTPUManHs Ta (ao) Aoriaa NPoOTA oM
CTPOKY, KONH BiAMYXYBay BIAMOBAAETHLCA NPUAMATH HasfieXXHe BHKOHAHHS
30008’ A3aHHA, 3anponoHoBaHe Habypauem.
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Ypaxosytouu BCe BMUIECKA3aHEe, MOXHA 3pobMTH Taki BUCHOBKH: 3MICT
AOrOBOPY NOSBIYHOTO YTPUMaHHA (AOFrAAAY) PO3IKPHBACTLCR 'epPe3 rnpapa Ta
060B'A3KK CTOPIH. [X CTPYKTYPA € NOCUThE CKAAUHOIO — CIOAH BXOAATDH: npasa
BifUY)KYBAUYA BMMAraTH Bia Habypaua BMKOHAHWA HOTO 0DOB'AIKIB; IYCTPiUHI
0608 ' A3KH OCTAHHBOIO LIOAO HANAHHA YTPHMaHHR Ta (al0) ACINAay; MOKIHBOCTI
CTOPIH 13 3aMIHK Makua, ske Byno nepenano Habypayuesi Ta 3MiHH YMOB AOMOBOPY.
a 7ak0K MONUIMBOCTH HalyRaua 13 3aminy Horo Ha iHuy ocefy | CTOCOBMHO
PO3IPBAHHA NOTOBOPY (ANANOLIUHA MOXIHBICTL BYAHYXYBAUd HE MAC CAMOC-
TIHHOMO XapaKTepy 1 BXOAMTh ¥ CIPYKTYpY Hore npaa BuMararH pia Hatypaua
BHKOHAHHA HOTO 000B SI3KIB)Y;, KPeAHTORCKLKT 000 #3KH BIAWYKYBaUA, SKi NOBHWHHI
3afe3nedyRaTH BUKOHAHHSA HAOyBaUCM ¢BOIX 000R S3KiB. CIil TAKOK 3A3HAUHTH,
10 R ilisnomy 8 HosoMY LlusiisioMy konekei Ypainn Hockrs 1ode sperynbonane
PHTAHHA PAB | OOOB WIKIB CTOPIH AOTOBOPY AOBIMIIFG YIPHMANNB (OTANAY).
[lpore, Ha NAILY MYMKY. 3 METOIY HOBHOTO VITHKNCHHA OY)L-#KHN LY NEPEUROCTEH
HAIPAKTHLL BAPPO JICHLO M v erarei 750 1 752 ThinbisHOro Kauekey Yrpaiuh,
OUKIZIBKY APO 1e TUUIocs s,

I T szmnnd koywse YRpaim a peciiktii siz 16 cions 2003 poky si sMinasiv y wniopnenrssg /#
Biaosmocti Bepxosnoi Pasm Vipainn, - 2003 No JO - J4; Oirdfinmi aicnek Yspaitse, -
2003, — No 30: | oaoe Yepaittd. - 2004, - No 20 - 8 ¢anim,

2 Hodfre O.C. O trresme 1senioe ppary, — M. JOmcescesan msepan pa. FY75. - 8RO ¢

3. Coacieroe IPRANCKkOC pano. - tacrs 1. — 2-¢ aysanmie. Bepepsidoiasiog 1, iomicHHoe /
Hast pecasiieds Bab Mac osa, A A UDvoesoma. Ko Boma ko, 19830 - 503 ¢

Yelvkoruda .M.
STRUCTURE OF RIGIFTS AND OBLIGATIONS OF SIDES OF LIFE-SUPPORT CONTRALT
This articlke 1s deyoted 10 the problem of the vighis and obhgations of the sides in the lite-
sopport comeact. A special astention is paid to the detailed amalysis of the stracture ol these rights
asd obligations. Conclosions dravsi by the amthor may be tsed by priniice
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MIWHAPOAHO-NIPABOBI CTAHAAPTH COUIAJIBHOIO
ZJAXNCTY BE3PORITHHUX B YKPAITH)

Creoperls opraniaiiiio-npaBosoro MeXalisMy 3000 HICHCHHA CO-
HiafbHOIO 3axMcTy GespoGiTiIx b YKpaini Mac siabysarnca Bianositkno ao
MIKHAPOAHNX NPABOBHX CTAHAAPTIB ¥ Wik cept. HieobNinnicrn ananvauii saxo-
HOAaBCTBZ VKpailii 40 MIKHAPOANHX, 30KPEMA CBPONCHCBKAN, CTAKAAPTIB
BUIJIMBACE i3 BXOJUKEHHAM YKPaTHH 10 €BPONEICbKHN CTPYKTYP. 30KPEMa BKAIO-
YeHHs 1T o Pann €sponu, NiaroTosxolo 20 NpHiHATTA y €8poneficLxHil Coos,
11i 3axoau BUMaraloT, BiaNOBIAHOIO OPHAMYHOTO 3a0e3REUCHHA, NPHBEREHHA
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AxtyansHi NpoGNEMH BIOCKOHAICHHA YHHHOMD JAKCHOAABCTRE YRPATHH

HALIOHAILHOND 38KOHONABCTBA HO 3arafbHOBH3IRAHWX HOPM, CTaKaapTis npas
TOANHH, 30KpEMa 100 COUIANbHOTo 3axHCTy 6e3pobiTHHX. Taka cnpAMoOBaHicTL
HOPMOTBOPYOT AiAnbHOCTI nepenbavera 3axonom Yxpaiuu “Tipo patudikadiio
Yroau npo napTHEPCTBO Ta CMBPOBITHHUTEO MiXK YKpainowo 1 €sponeiicbkim
CRiBTOBapHCTBOM Ta IX Aepxkasamu-unenamu’ Bin 10 ancronana 1994 poky [1],
Vxazamu [pesnaenra Yipainu “Ilpo sareepmxesns Crparerii interpauii Ykpaiiu
no €eponeicbkoro Cowoay” Bin 11 uepsua 1998 poxy (2], “Ilpo 3arsepaxenna
OCHOBHMX HanpaMis cowianbHoi nonitviky Ha 1997-2000 poku” sia 18 ¥oBTHA
1997 poky [3], “Tipo OcHOBHI HanpAMH couiasibHOT NONITHKK Ha nepion ao 2004
poky' 8in 24 Tpasha 2000 poky [4], a Takox y Ilocnanni Tlpesnaenra Yrpainu
ao BepxosHnoi Panu Ykpaiwn 2000 poky “Ykpaina: nocryn y XXI| cToriTra”
(posain “Crpareria eKOHOMIYHOT Ta coliansHOT moniTnky Ha 2000-2004 pp.”)
[5]. Hoknanuuit aHanis TAKHX CTAHAAPTIB € HEOOXIAHOO NEPEAyMOBOKO And
adanizy sakoHonascTsa Yxpainu #H supobneHHs npono3uuiit wono Horo
BAOCKOHANEHHA.

1O.C. llleMwyyeHKO, BU3HAYAIOHH OCHOBH] NPABOBI YHHHHKY (DOPMYBAHHS
couianbHO-eKOHOMIMHOT Moaeni Yxpaiiu, cepea iHWIMX Ha3sap ApobneMy aaan-
Tauil 3akoHoaaBcTea YKpatHi A0 €8ponelchKoro npasa, B AKOMY 3adikcosaHi co-
LiansHO-EKOHOMIYHI CTAHDAPTH, TaPMOHIZAlLll 3MICTY 3aKoHOoAascTBa YKpaiHi 3
MDKHAPOAX UM Ta €BPONEUCLKMM rnpasom, Ans neoro HeobxinHO HPoBECTH NOBHY
peBi3ilo 3aKOHOAABCTBA HA PNpeAMeT BIANOBIAHOCTI CTaHAAPTAM Ta Y3rOAMTH
TEPMIHONOFII0 HAUWIOHANBHOrO NPaBa 3 MDKHAPOAHAMMY HOPMAaMMU, OCKINbKH He
MO>(HA MAPMOHI3YBATH 3aKOHOAABCTEO, BKIIAAAI0NH PISHWA 3MICT Y NOHATTA [6, ¢. 0],

Ax c8iYWTL CBITOBE MpakTuka, npobnemy 6e3pobiTTa € He AnWE 3aranb-
HUMK 408 BCIX KpafH, a if TaKUMK, WO HaHOIAbLI BAXKKO pa3d’s3yl0Thes. ToMy
BOHHW O0iliMaIOTh O4HE 3 UEHTPAZLHUX MICUb ¥ COUIaNbHIN noaiTHi 6yab-skoi
aepxaBy. MixHapoaHi opraHizauif BUPoOWiK 3HAYHY KiNbKICTL MIDKHAPOAHHX
NpaBoBUX AKTIB Pi3HOFO PiBHA, AKi MICTATHL NEBHI BUMOTH A0 ASPKaa 1110a0 3abe3-
NEYEHHA CouianbHOro 3axucTy Ge3pobiTHux. YacTuny Takux akTis Ykpainow
parudikosalo i BoHH BIANOBIAHO N0 KOHCTHTYUIT YKpaiHy € 4aCTHHOIO Hauio-
Ha/BbHORO 3aKXOHOAABCTBA, [HLWI e HaNeXUTh paTHdikyBaTH.

[MepeayciM nalisaxcaustue Micue cepen MiXHAPOLHHX MPABOBHX AKTIB,
AKI BCTAHOBAKOIOTH CTAHAAPTH WOAC NMPAB AKAWMHHU, HANEXKHTb 3araabHik
aexnapauif npas JinoauHu, yxsanenii Nedepanbnowo AcamOneero OOH Ha TpeTi#t
cecit, o siabynacs B Mapuxi 10 rpyans 1948 poky [7].

Tpaauuifivo Npaso NFORHHKU HA 3aXHCT BiA 6e3po6iTTa BiaAHOCATL A0 cdepu
couiaabHoro 3abe3IneneHHs, OCKiNIbKY BTPATa PoGOTH PO3LIHIOETLCA K OAUH 13
COMiaNbHUX PU3MKiB, AKKi BUMarae 3abe3neueHHs, TOMY BH3IHAYANLHWUMH AnA
uiei cdepy € nonoweHHA cTatTti 22 3aranbHoi Aeksapauil npas SOAHHY, KoTpa

170



Bacat 0.8, MixHApOAHO-DPABORI CTAHABPTH COLIANLHON 3axHCcTy De3pobiTHHX 8 Yipaini

nepexfayac NPABO KOWKHOI MOANHH AK WIeHA CYCNINMbCTRA Ha couianbHe 3abes-
neveHHA. Jdeknapauia BCTAHOBNIA, LU0 KOXHA NIOANHA Mae RPABO Ha NPaLO, Ha
pinbhuit BuGip poboTH, Ha cnpaseannsi H CHPHATINBI YMOBH Npatli Ta Ha 3aXKCT
Bin Ge3pobiTTs; paso Ha pisHy onnaty npaui 6e3 6yb-AKkoi AMCKPUMIHALLIT, KO-
WUl Npalolouri Mac NPABO Ha CHpaBeanvsy M 3a/10BibHY BHHArOpoORY, sxa
3afe3nenye riaHe MOMUHA ICHYBAHMS, 1T caMOT Ta 11 ¢iM*T, aka B pazi HeOOXiAHOCTI
JOTOBHIDETHCA IHWIMMU 3acobamMiu COLLIAaNBLKOIO JabesneteHHN; KOXKHa JIOUHHA
Mac NpaBo CTBOPHOBATH Npahectiiii CINKY A BXOAUTH 110 HMX ANA 38X UCTY CBOTX
inTepecina (c1.23).

Ana BU3HAYCHHA CONIANLHOMO cTaTycy OC3pobITHHMX NpHHUKMNOBE 3HA-
YEHHR MAIOTH NONOXKEHNA cTarti 25 Jleknapanii. aka nepenbayac npao xouHol
SIFOIHK Ha 3a0e3nevenia y BINAaAKax BTpaTH 3acobiB 1o icHYBAHHA, 30KpeMa Y
pa 0e3poBiTTA, XBOPOOIL IHBAJHAHOCTI. BIBCTBA, CLIPOCT M1 IHIIOFO BHEHANKY
Brpariy 3aco0ip 1o IcHYBaHns Uepe3 Helanexial Bif nel odcrapuun. Tipiniomy
PIRCtIL 3A0RINEUEHNHS! OB SI3YCTHCS 3 TAKEM PIBICM K1V I, BKIIOHAIONH XY, OMAL
AITAO, MENMSHHMIA 10IMNAA 13 ACOOXIANE COMIANLIC ODCIYTOBYBAIIHA, HKHA €
HEODX LM IIM JISES THIVEPESMAN M3 31OPOB A 11 100p00y Ty cam ol ntoatmn 1 i cin .

BrajaHi HOAMKCHNIS 321 036HOT ACKABPIIT (PO Hpasa JuogyHl Gyt 10-
KAAUEHI B OCHOBY [HIIIMX MDKHAPUAIHX (PABORNIX (K113 9K BCECRITIILOIO. TakK i
PErionanbLHOIO, 30KPEMA (BPLILTICHKOrO, PIBES,

Ha BcecBiTHLOMY PIGIIE IO TARKUX AN MpKUapOAHHA NAKT 1PO KO-
HOMIUHI, COIANLHI M KYHSTYDRE IPaBa, npHisroiit b enepaisnoio Acambneao OOH
#a X X1 cecii B 1966 poni [8]. 1akT Oy parndpirosasniii YkpaiHow 19 xoBTHs
1973 poky I nabpas mmocyi 3 civug 1976 poxky. 3rimo i3 crarreio 6 11axTy,
NEPAIBH, FKI BIAAN VHACTE Y ULOMY [TAKTI. MQI0TH He MNNC BIuaTt gpago na
NpaLKO. @ i 3POGHTI IREICKNT KPOKH A0 3alesieyeliig nauore nupasa. | Ipaso Ha
HPAO POIYMICTHCS SIK MORINBICTR 3apoOua Tt coli Ha KIFTTH APaIRio. \AKY
IOAKHA BiALHO GOMPAC 260 1A AKY BINIBHO NOIOEKYCTHCH. CaMe ¥ TakHil Cnocid
BIFIIANCHO HpaBo Ha npawo y ctarri 43 Kouncuinvi? Yepaiin, 3axonn. AkHN
ROBHHH BXUTIH ASPKABH - VIACHHU 1LLOIO TTAKTY 3 MCT10I0 1OBHRONG 3RHICHEHHS
AAHOrQ NpaBa, BKAIOMAOTL HPOrPaMu APopeciiitio-rexniyiore nasuains i
NIATOTORKH, WIAXK [ MEFOMN LOCHIHEIHI HPONYKTHBNOT 3alIHATOCTI B YMORAX,
LIG 1APANTYOTE OCHOBIH NONITHYNI § exostoMitnil caoGoan noanan. Crarst 9
Nakry nepeubavae npano koxitol JBonnin Ha coniatbHe 3a0e3NeiCHHS,
BKTIOUD KM COLMANbHE CTPaXy Balliig.

3HauHKA BKNAA Y PO3BITOK MPXHAPOAHOND upasn Yy chepi Soporsn 3
6e3po6iTTaM sHecna Mixnapoaua opranizauin npati (MOI1). 1T kowaeHuil Ta
pexoMeHAALIT BMIlMYHOTh HOPMHK IOA0 30008 S38Hb IEPXKAB AK ¥ LIAOMY Y CRepi
3afiHgToCTi, TaK | woao Ge3nocepeaHLOIo coutanbHoro 3afesneueHHa Gespo-
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AKXTyanwHI HPoSNEMM BAOCKDHRICHIIR HYHHHOM IAKONOARBCTRA YKpaivH

6iTHHX, 30KPEMa HEPE3 CHCTEMH CoLanhHOTC cTpaxysanHA. [Tepus HiX BUKRACTH
OCHOBH (IPHHLIMAN, 3aKpinnexi y nokymentax MOIT, HeoOxiaHo okpecaKTy
3arabHy CYUaCcHY ORIMKY Li€Y MixHapoaHoT opraHiszauil. 3a cBitYeRHAM pPi3HAX
axeped, y aisnsHocti MOIN € neeri Tpyanowi [9, c.17-24], 8 nannil uac cxopo-
THRACA KiNbKICTL nepkas, wo Gaxawtb parudikysaru Konsenuiit MOF1, cnocre-
piraeTeca TenaeHiia reGaxanHa gepxas 6pat Ha cebe wpuanuni 0608’ s3IKN,
WO BRNIITHBAIOTS 3 KOHBEHLIIW, CKOPOYEHHA patudikallli aAepXxasaMu HOBHUX AKTIB,
3a BucHoBkOM [eHepansHoro pupekTopa Mix#apoaHoro 6ropo npadi, came
PO3IBaN KOMYHICTHYUHOMD GROKY HEFATHBHO BMNIHHYB HAR ABTOPUTET Ta AIRALHICTS
MOT [10, c.3] i oKpeMi ypsau BIAMOBARIOTLCA THATPUMYRATH 11 pilleHHA. Taka
NONITHKA ACPXKAB CAPHUMHEHE TaK0oX i THM, WO B CYHACHHX yMOBax 3Ha4HO
NOCHAKAKCA PHHKOB]I TEHACHUIT, iAeT BCEBNAAROCTI PHHKY, BiAXia Bid NPHHUMWAIB
CONiAapH3IMY, COUIANLHOT CNPABEANNBOCTI, KONEKTUBISMY # HamaraHHs Teo-
peTHYHO oOrpyHTYBaTH WHPOK] Nnpasa poboTonaBis — BNACHUKE AXUKTYBATH CBOT
yMOBH npaui. Ha oanif 3 xoHgepenuiit Mixunapoane Gropo npaui Oyno 38u-
HYBau€HE B TOMY, LLO BOHO NIATPHMYE HEraTHBHE CTABNEHHA A0 PHHKOBHX CHI,
npueary3auil, acueHTpanilzauii, aeperymosadHa B ruyukocti [11, ¢.100-101].

Hiticuo, MOI1 y uimpokomy po3yMiHHE CNOBIAYE NPHHUNITH NOTPUMAHHA
ACPXABHRUX FrapaHTiH, 3aKO0OHOAABLOFO 8W3HaHHA 00O0B AIKIB ACPKABU ¥
BCTAHOBACHHI T2 BUKOHAH I COLIANBHMX rapanTiit nepeaycim wono 3abesneyenmn
3aAHATOCTI i1 couianbHOO 3axHCTyY Oe3pobiTHnX. BeaxaeMo, WO W} 1A€T HIKOAH
He BuuepnawTh cebe, a NowykH HOBUX POPM AOCANHEHHA CYCTTINBHOT 31aroam
MK COHiaNnbHUMK NAPTHEPAMK [LO3BOARTD 3HAHTH HOB1 CNOCOOH X PO3B’A3AHHS.
AK ¢8iRYUTHL APAKTHKA BCIX MPOMUCIOBO PO3ZBHHEHHX KPATH CBITY, & TAKOX KpaiH,
siKi nepebyRraloTh ¥ CTaHI Nepexoay A0 PUHKOBUX BIHOCHH, npoOnemMu 6opoTbbx
3 6e3poliTTaM € HaUrgCTPIHMM i, 0HieBHUAHO, 63 BU3HAHHA TA NOCHAEHHA POt
aepx<aBuy y Wikt cnpasi He 0GiiTHca. B Ykpalni couiansHe napruepeTso nepebysac
JiVille Ha eTani CTAHOBNEHHA # BOHO tle He 3xaTHe 3aMIHUTH Cobolo dyHKuio
AEPXXABHOIO PETryNiOBaHHs COUIANbHMX CTAaHZapTiB i rapaHTii. Biamoea x Bin
UbLOTO NPH3IBOAMTS AQ HEKEPOBAHON PO3BUTKY PHHKOBUX BIAHOCKHH, 3YOOXKIHMSA
HACENEHHA Ta YHEMOXIUBMNOE st BaraTeOX rpoManad peanizauilo cBOro He-
BiA’€MHOTO NpaBa Ha NMpauo.

Cepen cyuacHux yHIBEpcanbHMX aKkTiB cnit HasBath Jieknapauiio THcs-
yonitra Opranizauit O6’cadannx Hauid, 3aTBepmkeHy pelomwouicio 55/2 Fene-
pansHoi Acambrei sin 8 sepechs 2000 poky’. ¥V Hexnapauii 3azHadaerbes, 110
NONICBHUM 33BAAaHHAM, AKE CTOITh CLOrOAHI Nepen acpxrapaMu — yaeHartn OOH,
€ 3abe3neyeHHn NO3UTHBHOMO (daxTopa rmobanizauii And ycix Hapogie CBiTY.

! Texcr Hexnapauii ans.. MockoBCKHWIt WYPHAN MEXKAYHAPOMROrO npasa. — 2001, — Nel. -
C.257-269.
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Bacaii O.8. MiwuapoaHO-NPasoBi CTaHAANTH cOUAMI0r0 3axHCTY OeapofiTrx b Yipaini

3ycunns AepiKaB MalOTh BKIOYATH NOINTHKY i 3ax0iaM Ha riofansHoMmy pPiBHi,
axi 6 gianosinany nOTPebaM Kpaid, WO POIBUBAKOTHLEA, | KpaiH i3 nepexiaHOw0
exoHomikoto. Jleknapatisn cpopMynioBana HU3KyY hyHIAMEHTANbHIX LWiHHOCTEH,
aki OynyTb MaTH BaXNWBe 3HaYeHHA ¥y XXI| ctopiuui, cepea HUX — csoBona,
piBHicTh Ta coninaphicTs, Came Ui rON0KEHHA € NPHHUMIIOBUMH 3acanamn
JIANLHOCTI AepXKasH y 3a0e3MeueHHT COLLAABIOIO 3aXUCTY 6e3pobiTHHX.

7 rpynus 2000 poky 6yna yxsanewsa Xapria ocHOsHUX npae €aponelicbkoro
Coioy, ska y po3aini 4 “ConinapHicts” nepeabavae cepea iMiX npaso KOKHOT
MOAMHI HA NOCTYN A0 OL3KOWTOBHOT NONOMOI'H CIIYE NpaucBialiTyBaHHA
(c7.29), a TakOXK NPABO 114 COWIRALHE CTPAXYBAIHA 1A CONIAILHY AOTIOMOTY ¥
BUNAAKY BTRaTH pabotu (cT.34).

be3nacepeaHe IOPHAHIHE 3HAUCHIT JUTH 3aKOHONABCTRY YKpaTHH MaI0Th
pariipisoBani Konsenuil i pekomenani’ MOLL Ananiyioun akri. moe ¢ro-
CYIOTLES COEAALIOTIO 3AXUCTY OU3POOITHIEX, 38 IMICTOM MOMNIR BHAUNITH TPH X
PPYRIE KOHBCHIUT i PEKOMCILIAE. B ARKIIN 3aKPINACHE TEAIBIH IDAMKCHIS Y Chepi
JATHATOCTY 1 (P ICBIAUITVBARYA. KOHBCHLHT T PCROMCILEUNT. 3K PCIARMCH-
YOS MHAGHICTI CHYIKON SQTBATOCTT 61 JDIATHIX | APHBATIININ GIOPO 3 #iHiMy:
KOHBEIIUIT T peKOMeAaLIT, $Ki CPOCYIOTLCH COaLNoro 3alenerenss 0e3po-
GIFHUN, BPHIHAUCHIHS Ta BUIIATH ZI0NOMOon 13 6e3podiTea. Biapaty chin narono-
CHTH, UI0 HA CLOIGARI B YKPaTH ¢ UaIHINIMI JAHUIC KOHBCHIT (ICPRIOT I'PYTIH, K]
BCTAHOBAICGIOTH 3aralbMi NpHHLING ¥ cdepi 3ainarocti. [HoAo X KoHBeH1 L
YEpaTHOIO CTBOPEHO NERIE 3aKOHOIABCTRO, B AXOMY B OCIHOBIOMY BPaXOBaMi
ppruHuknosi cranaapr MOTLL 1Ho crocycrses kennewniil apyroi i TpeThol rpyn.
TO. HA Wb, BOMH He Oyan patiidgikosani i YPCP i Yepainoo sa pokuw vesanex-
HoeTi, PO3IrnaHeMO OoCHOBNT HONOKEHI LHIX KONBCHUIN | cupodyemo
NPOCAIAKYBATIL. AK Peanizonaii IX oCHORNT BUMOTN,

CTocosno 3aIaiBLHNN HOAKCHL ¥ cept saiilsgTocr 1a conianbioro
JaxHeTy 6e3podiviex MOTE Br3nana €noiar 30008 S3arsM CUPIISTH IPIHNEATTIO
KPaTHAMM CBITY NPOrPaM. stKi CTABAN T MeTORY HOCHITIRHNA MOBHOT 3afiHaToCTI
Ta MABMIACHIR XKIUTTCBOIO pisist. Y npeamOyni o Ctaryy MO yrazano wa
CRePyBaH 11 JUANBHOCTI 1#a QOpaTHOY 3 0C3pobiTIaM § rapakrvaans sapobiriol
maaru, gka O sabesticuysana sanosiibie yMoBit xKirrs, jlo antis MOIT] Takoro
CKepyBaHHA Hanexats Komnenia MOLE Ne2 *1Tpo Geapobires™ (1919 p.) [12].
Kousenitis Net 11 ta Pekomennaitis “l1po anckpuminaiio B ranydi npaui i
3auaTh (1958 p.) [13]., Konsenuin Nel22 “Tlpo noairiky B rany i saRuarocti”
{1964 p.) {14]. Kousenuin Nel42 uipo npoeciliny opiciianio 1a npohecifdy
NIArOTOBKY B rany3i possuTky monchkux pecypeie (1975 p.) {15), a vaxox ne
patuikosani Ykpainow Konsenuia MOI1 Nel68 npo cnpuarbn 3afinatocTi Ta
3axucT 8ia 6e3polGitra, 1988 p., Pekomennauia Nel76 npo cnpuanns 3aituaTocTi

Ta 3axucT Big Ge3pobiTTa, 1988 p.
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AKTYaNLHI APOGNEMH RAOCKOHAREHHR YHHHOTO 3IAKOHOAARCTBA YKPAIHH

[TpoGnema 3a6e3neuenya 2aHHATOCTI 3ATUILIAETHCA NOSIOBHOKY B AiANLHOCT]
MOT] i B ocTaHHi poku [16, ¢.123-127]. Tax, na 276-# cecii AamiHicCTpaTUsHo
Paaou MOI1 y nucronaai 1999 poky 6yiiM BU3HaYEHI YHOTHPH CTPaTeriuHi 3aBaaHHs
MOI1 B ymosax rnofanizauii. Cepet HUX — CTBOPEHHA WHPILHKUX MOXJINBOCTCH
LIS KIHOK 1| 4OJIOBIKIB B OTpHUMaHHi akicHOT 3aliHatocTi H noxony (17, ¢.5]. MNMpu
ULOMY CIIif 3ayBaXKHTH, WO OCTAHHIMKB poKkaMu npobnemMu 3abesneyenus
3alinaTocTi 0608’ A3KOBO POIMAAAIOTLEA Y NOCAHAHHI 3 AOTPHMAHHAM NPHHLUKRY
PIBHOCTI MiX Yonosikamu i xkidkamu. Uel acnekT Mae 6yTu BinobGpaxeumii
AKICHUMW | KibKICHUMM MOKa3HUKaMMW Y NEPiOAHYHHX RONOBIAAX REPXaB -
ynenie MO, aki parudrikysanu signosiaHi KoneeHuiy.

OCHOBHHMH AONOKEHHAMM 3TafaHHX MDXHAPOAH WX aKTiB € Taki, Jlepxasu
NOBHRHI BHXOAUTH 3 OCHOBHOT METH, LIO ““BCi MOAH, HEIAIEXKHO Bill PacH, BipH
MM CTATI, MAIOTHL NPaBO Ha 3AINCHEHHS CBOTO MaTepianbHOro RoOpolyTy i AyXos-
HOMO PO3BUTKY B yMOBax ¢BODOAH # riAHOCTI, €KOHOMIYHOT CTaNOCTI | PIBHHX
MOXAHBOCTER”. 3 METOIO CTHMYNIKOBAHHA EKOHOM IYHOIO 3POCTaHHA # PO3BUTKY,
NIABUWEHHA PiBHA KHUTTA, 3an0BONEHHA noTped y pobouiit cuni # nixeigauii
6e3pobiTTs i HENOBHOT 3aNHATOCTI, KOXKHKH unen OpraHi3zauii Mae NPoroaoCuTH
i 3AACHIOBATH AK FONOBHY METY AKTHBHY NOJITHKY, CAPAMOBAHY Ha CNPHAHHA
NOBHiit, MPOAYKTUBHII | BinbHO 0Opanif 3afiuATOCTI. Taka MoniTuka, 30Kpema,
Ma€ 3a0e3neun T poboTy AN BCiX, XTO FOTOBUH NPHCTYTIUTA A0 POBOTH il ykae
poboTty; wobd Ttaka podora Oyna skoMOra fIpoaAyKTUBHIOK, icCHY8ana cpofona
snGopy poboTH | HallWKPi MOXJIHMBOCTI ANA KOXHOIO TPYAAHIOND 3400yTH
NIANOTOBKY W BAKOPHCTATH CBOT HABMUKH Ta 3AIGHOCTI ANA BUKOHAHHA POBOTH,
A0 K0T BiH npuAaaTHuii. LA noniTvka Mae BpaxoByBaTH HANEK HUM UHMHOM CTafilo
I piBEHbL €KOHOMIYHOIO PO3BUTKY M B3a€EMHWH 3B A30K MiX WITAMW B Fany3i
3aHHATOCTI Ta IHIHMH EKOHOMIYHHMH # COoLtafbHHMHY LINAMK, 1 BOHA mac
30 HCHIOBATHECA 3 AOTTOMONOIO METO/IIB, L0 BiANOBiNAIOTL HALEOHANBHUM YMOBAM
| NpaKkTyuL,

Haseaeni nonoxexHa Konsesuti MOTT Ne |22 3mylunytoTs aepxasu cucte-
MaTH4HO NEPEernsAaTh 3MICT CBOET NONITHUKK ¥y chepi 3aliRaTOCTI 3anexHo Bia
KOHKPETHHX yMOB i nepenbauart HOoBI cnocobu iX BHpilbeHHs Ta BHOCHTY 8if-
NOBIAHS 3MIHW ¥ 3aKOHOAABCTBO.

AKTYanbHUM ANA YKpaiHH Y 38”°43KY i3 CTAHOBNEHHAM Ta PO3BHTKOM
ConiaibHOro naptTHepcTsa € nonoxeHHs KoHseHuil 122 npo Te, wo 3axoau ¥y
chepi 3alHATOCTI MaOTh BIADYBATHCA HA OCHOBI B3ACMHHUX KOHCYALTALIH MiX
NpeAcTaBHHKAMMW NIAMPHEMUIB | TPYAALMX i3 THM, OO NOBHICTIO BpaxoByBaTk
X AOCBIA | AYMKY Ta 3apYUYHTUCA IX NOBHUM CNIBPOBITHULTBOM y HOPMYNIOBaRHI
i niarpumui TAKOT NONITHKK (cT.3). Cia 3ayBask Ty, WO Y 3aKOHOAABCTBI YKpaiHh
Ui NHTAHHA 3arajoM He BPEryNbOBaH(, OCKINIBKM 3BONIKAETHCA 3 NPHHHATTAM
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bacaii O.B. MbXHAPOIHO-NPEBOBI CTRHAAPTH COLIRNEHOMD 3axHeTy 6e3pobiTHHX 6 YKpaini

3axony YKpaihn “TIpo couiantue naptHepcTao”, ae 6yB 6M BcTaHOBAEHHH Me-
Xani3M NAPTHEPCTRa B LIJIOMY | LIOAO peani3auii Takol Horo (PopMH, AK KOHCYb-
tauil. ¥ gaHuii yac 1l MUTaHHA BPErynboByloThCA, Tak OW MOBNTH, OHOPA30B0,
LINSXOM B3RTTA NEBHUX 30008 A3aHb COLiasHUMU MapTHepamMH y Fenepanbhiit
yrofi Ha KOHKpETHHMIt TepmiH. 30KpeMa, lNeHepanbia yroaa, ykaaaeHa Mix
KabineTom MinicTpis Ykpainu, koHpeacpallicio poBoroaasuip, BCSYKPaiHeLKHMA
npopeniakamu W npodod’eanannamMn na 2004--2005 poku | 18], nepeabauac
B3a€MHI 30008 H3aNHA CTOPIH ¥ chepi 3aliHaTocTi. CTopoMa BIACHMKIB BBAXKAE
HeoOxianum 3a0e3neunTH 38 YYACTIO NPOPCHINOK €TANHICTL 3tiiCHEeHHA
rpoMafAHaM i KOUCTHTYUWHHOMO Npasa 1ta apaiwo Ta coliansHui 3axucT nig vac
Ge3pobiTra. 3okpemi. nepeadateHo poHUHPHTH Chepy acTocyBANN Ipaii tepes
CTBOPEHHA OPHAHUYHAMU Ta Di3HIHMH ocobamii NOPIYHO e MeHine sk 300~
320 Tic. pOBONIN MICIL, SHIKTH PIRCHEL GCspodiTrs, BU3HAeHIiT 1a MCeTORO-
aoricile MOTL NOpIBBAHO 3 TONCPEANIM POKOM. 1C AONYCRATt SMCIINCHHA
CYMAPHOT HUCCHLHOC I 3AFHATHX Y 1Y 3N CKONOMIKIL Y 2002 p, wa 200 e,
ocib. y 2003 p. Ginbine nisk va 80 1uc. ocid: 3A1IcHITTI KOMINICKC 3JaNOIIB. CRps-
MOBAHHX HA HIOMNOAQHHA NOBIOTPHBAMOTO GL“il)ﬁﬁi'l'l'ﬂ. ULQ NMOCTh TMOT'Y ITHOPOKY
IMCHIIYBArTH CCICMHK) 'l'leBﬂJ‘IiC'l'b 'iilpL‘('C'l'pnliill10!'0 Gc'iphﬁi'l"l'ﬂ HC MCHILC HIX
Ha | Micaub: 30nLIWMTH HA 2002 p. po3Mip MiRIMALEHOT ONOMOT T 1O Be3poBiTTio
NOPIBHAHO 3 NPOKHTKOBHM MIHIMYMOM e MeITtIe HK 10 |6 BIACOTKIB F3 Hoaasts-
WHAM NOCTYMOBIIM NIBKIIEHHAM BUXOAMIH 3 MOKINBOCTER DOHMY 3aranbHO-
0608 A3KOBOIO ACPKABHOIG COHIANLHOIO CTPHIXYBIHIIA 11d BHNANOK OC3podirTis.
Y UbOMY AOKYMEHTI TAKOX 3annastosaHa sase T y 2002 p. poduo1y 3 pospob-
ACHHA NPOeKTY HORONY peaakuii 3akony Yepaiun “Hpo salinsricrs Hacencnun™.

3’acyBatiig IMICTY 3arafnbiiN NPHHLEINOBAX FOJIOWRCIH, PaTiiiRoBaRIX
YKpaTHOIO MDKHAPOATHIX YIOZ HEIO SANHCEY Oe3podimtiig A03B0MRC SpodKTH
BUCHOBOK MNP0 IX 30raibHY CNPAMOBAINCTE 1l 2OC3ICHeNA 11Pana IOLHIN Ha
fipaltio, nNpasa 1k CBOOORY NPAtLh, 3AXHTT BLLANICKPHMIHALIT It 9ac npitiesaaw-
TYBAHIA, 060B A3KIY e HKABU LEGAO QPraui 3T IPRUCBAATYBANIN O 3POOITHHX,
Ix npodeciiinol opicuTanii Ta npodrecHIHOT U OTORKN.

Takum annoM. nepexia Ykpaiin 10 pHHROBOT EKOHOMIKH 3¥MORIIOE
MUBOKI 3MINN Y XapakTep) BiAHOCHN collianbuoro 3axncty Ge3pobiTHuX. axi
utopa3 Gisblie NOTPEOYIOTL 8ACKRATHONO HIPAROBOIY PEryJIKIBAHID, 3MiHHBCS
TAKMK HAYKOBHH NiAXIL 10 BUSHAMEHHA OCIOBHOT MeTH NOXITHRH CONiaNLnor
3aXUCTY Be3pobiTHMX: 1a 3MiHY cTapomMy - 3axucT Bid BespobiTrs, niprilwoes
HOBWH — rapautist 3aHHAYOCTI AK rapanTIs BUKOPHCTAHHA SMOACKKONO KariTany.

HeobxinuicTs anantauii 3akoHoaascrea YKpaiiv 10 MDKHAPOIHHX, 30Kpe-
M3 €BPONEHCLKHX CTAHAAPTIB, 3yMOBICHA BXOKEHHAM YKpaivK A0 ¢BpONeHicCh-
KWX CTPYKTYpP, HAcaMnepea BKIKOUEHHA YKpailHH A0 Paay €apony, niarotosxokn
Ao npuHATTR ¥y €Bponeiiceknit Colos,

175



b

AKtyansHi NpoSicMK BAOCKOHANCHHA YUHHORO 38KOHORARCTRA YipaTny

I. NMpo parudixauiio Yroan npo NapTHepCTsO i CriBPoSITHULITBO MiX YipailHow | €aponieAcekuyy
CnisTosapucTeaMH Ta Tx acpxasaMu-uncHama // BinomocTi Bepxosrol Paan Yrpaluu. — 1994
Ned6. — Cr4lSs.

2. Mposarsepmrenns Crpareri] interpauii Yipatnu 2o €sponeficskoro Cowoty // Odiuifiunh sicuuy
Yrpainu. - 1998, — No24, - Cr.870.

3. Npo OcHOBHI HBNIPAME coianbHol 11oaiTrky na 1997-2000 poku // Ypaaosuh kyp'ep. — 1997, -
30 morTHA, ~ Ne202-203.

4. TIpo OcHOBHI HANPAMK COUIANLNOT IMONITHKK Ha nepioa ao 2004 poxy // Ypaaosui xyp'ep. -
2000. — 3) Tpasua. — N297.

5. Yxpaina: noctyn y XXI cronitra. Crparerisd CKONOMIMHOT Ta CoNianwHOol nanituke va 2000
2004 pp. (23.02.2000).

6. Ulemwysenro KO. [TpasoBi aunimky (popmyBartHi COLanbHO-KOHOMIUKOT Moneni Yxpainy /f
Bichik HalioHanLoi akaaeMii layx Yipaiiu. — 2001, — Ne3.

7. Pezomouia 21 7 A/ Tenepansnoi AcamOney OOH pia 10 rpyans 1948 p.

8. Pezontouia 2200 A /XXI/ IN'cHepanuhoi AcamOnei OOH sia 16 rpynHs 1966 poky.

9. Hpanos C.A. MOT: koHTPOIE 38 HPHMEI RHHEM MOKAYHAPOHLIX HOPM O TPYAE H €ro Iinobnesms! //
TocynapeTeo H nipano. — 1997, — No7: List of Ratifications by Convention and by Country (as at
31 December 1996).- ILO Office. - Geneva, 1997,

10. 75-3 roaopuinna MexayHapuinoht opraunsaumy 1pyna. 1919-1994. 1leHHocTn, KOTOpbie MU
JANIHILACM, NEPEMET LI, K KOTOPIMM Mu! CTpeMHMcH. COLHAIILHAR CAPRRC/UIMBOCTL B YCSORNRX
rnodanmsaurn xoHom K. floknan NenepansHoe aupexiopa. — MBF, — Kenesa, 1995,

1. KyasbawHa O.A. Peryinasaitugs MOT] couliaybi10-ekOHOMIUHMX BIAHOCHN 33 CYHACHMX yMOB /f
Bictuk Akanemii npaui i collianeHux sinHockHil deacpauii mpodicrminok Ykpains, — 2000. -
Ne3.

12. Parndikonana nocrasosoio Bepxopioil Paam Yxpaisn 4 juororo 1994 p // Biaomocti Bepxoanei
Paau Ypainy. ~ 1994, — Ne23. - . 164.

13. Parutpikosana 30 yepsua 1961 poky.

14, Payspicosasa Yiasom llpesnait 1Bepxosiof Paan YPCP pix 29 rpasna 1968 p.// Binosocri
Bepxoeuoil Paan YPCP. — 1968, — Ne3, - CT.195.

5. Paridixopana Mpesaicie Bepxoniioi Paayw YIPCP 7 Gepesust 1979 p. / Biaomocrti Bepxosioi
Paan YPCP. - 1979, — Ne]1 2, - Cr. 146,

16. [lpo manenicry MOI) B ymobax rodasizanii ims.: Yasmera 1. MOTE couianbni innuansi
Y 8i4n0Biae #Ha 1notanisatito #/ 1paso Yrpairn, — 2001, — Nes.

17. Tpyaoeoh mup. Uamanue MOT, ~ 1999, — Ne§,

18. FenepansHa yroua, yxamussa M KaGisictom Minicrpis Ykpainn, kondegepauiao pototoaasuis.
BCCYKpAiHChKuMH NpodiciiikaM it | Apodob eanannamm Ha 2004-2005 poku /#/ YpaoriH kyp'ep. -
2004, - 1% TpaBys. ~ NoQ2.

BASAY O.V.
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NMUTAHHA EKOJIOT'TYHOI'O TA 3EMEJIBHOI'O ITPABA

C.C. Hixanox
KOJEKTHUBHI YI'OAUN SK POPMA COLUIAJBLHOI'O

NAPTHEPCTBA

[Mpasope 3a6eincyeHHA TPYNOBUX BIZHOCHH woaani Ginbiue NepeHoCHTLES
Ha AOrOBipHi 3acaaH. I1po 3pocTaHia poni AOFOBIPHONO PeryOBaHHR CBiA4aTH
HOPMaTHRHO-NPABOBI aKTH, NPUHAHATTI 3a ocTanHi poku B YKpaini. 3okpema,
PO3LHPEHO NOBHOBAMEHHA CTOPIH KOMEKTHBHWX A0ONOBOPIB TA YIrOA i3 NUTaHbL
perynioBaHHa pobouoro uacy, Yacy BiZIMOUHHKY, OLIaTH Npawi, MATEPIaNsHOT Ta
COUIANBHO-C KOHOM Y HOT 3ALIIKABNEHOCTI Npaui3sHHKIB, OXOPOHH Mpaui, BCTAHOB-
JeHo NOPAACK Ta YMOBY YKIANCHHA KOHTPAKTY AK 0co0nHBON0 BUAY TPYAOBOMO
AOrOBOPY TONLO.

3pocTaHHs poNi AOFOBIPHOIO PEry/HOBAHHA NIOB'A3aHO 3 PO3IBUTKOM B
Ykpaiti couianbHOrMs nNapTHEPCTBA, METOK SKOTO € MHPHE BPErynioBaHHA
iHTEpeciB CYD'€KTIB nMpasa, NOWYK XOMNIPOMICHHX UHIAXIB BHPILLEHHS KOACK-
THBHHX TPYAOBMX cnopiB. 3abe3nedeHns couiansnoro MuUpy B CYCNiNbCTBI.
BoxHovac po3BHTOK COLLIANLHOIO NAPTHEPCTRA HOTPeOYC ROXANBLLIOND HAanpawo-
BAHHA HOPMATHBHO-TIPABOBHX AKTIB LIOAG CPePU YKNADEHHN KONCKTHBHUX
HROFOBOPIB 1 yroll Ta ix ¢ropid, Taka HeoOXiAHICTs ODYMOBAOETHCH NPAKTHKOKO
NOFOBIPHOND PETYMOBAHHA TPYIOBUX BIAHOCHE, SIKA CBIAMATE IPO (POpMan bHH
niAXiA cy6’ €KTiB 11IPH YKNALACHHI KORCKTURHHX IOTOBOPIB, YroA, BM3HAUEHHI 1X
IMICTY.

Hocnimke o AOMOBIPHOTO METONY PEIY/HOBAHHA TPYAOBUX BINHOCHH,
KOJIEKTUBHHMX IOrOBOPIB 1a YIOA NpUaiasnaca navyHa ysara y npausx H.b.bo-
notinoi, B.C.Beneankrasa, I'C.lNonuaposot, C.13. Jlpixkuaroi, B.B.CpromMenka,
B.B.)Xepuakosa, I1.{. XKurankida, 1.B.3yba, P.\.Konnpareena, J1.1.Jlasop, A .P.Ma-
woka, (1. A.[Tununenka, B.1.[Mpokoneura, B.O.lpouesctioro, A.M.Cnocapa,
H.M. Xyropan, I"1.Yanrmweea ta in.

[IpeaMeTOM IAHONO NOCAIAKEHHA € HOPMATHBIT MONGKEHHA KWIEKTHEHHX
yroa.

MeToro AaHOT CTATTi € NPOBEACHHS AOCHI/DKECHHA NPaBoBHX Npofinem yxna-
LeHHA KONEKTHBRHX YroA. Ha ocHOBI aHATI 3y HAYKOBO-TEOPETHUHHX BOCIIKEHD,
HOPMATHBHO-NPEBOBHX AKTIB CTABHTLCA 30 METy BHPOBMTH HoBI hiaxoan no
BUpileHHs NPOGIEM AOrOBIPHOO PEryNIOBAHHA B TPYLOBOMY Npasi.

CyuacHa npakTHka YKNaJ€HHA KONEKTHBHHUX Yrot noTpedye oOCMHCACHHS

} NTOACHEHHA HOBMX TenAeHLIH. JlocaiAxenns i3 LIMX THTaHb, Ha Xafb, He 10CTaT-
HbO NPOBEAEHTL.,
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Adtxyaonans {0 BRrs M GREFGLNE H MK TPreacoalta.A D00 BC TRl Yipeis an

Mpouec 3aKOHOAABUORO 3a3KPIiNNeHHS KONEKTHBHO-IO0NOBIPHOT CHCTEMH B
6inbtuocTi kpain 3axony po3nosaeca Ha nouatky XX cronmitTrs.

CucTema couiansliore napTHepcTaa noyYana cKsanarucs 8 YkpaiHi va
novaTtky 90-X pokKiB ¥ CKAAANNX YMOBaxX ITEPEeXOny CKOHOMIKH BiA KOPCTKO(
KOMAHAHO-NNZHOBOT CUCTCMH [0 FOCAOAAPIOBAHHA HA PUHKOBHX 3acanaX. AKTH
COLIMLHOTO HAPTHEPCTBA € PI3HOBUAOM HOPMATUBRO-NPABOBUX HOMOBOPIA, IMiCT
AKX OXONKOE HOPMH NpaRa, NPUHHATI 3a JIOMOBNEHICTIO CTOPIN HA OCHOBI
nonepeanix neperosopis. KoiekruBui A0TOBOPH 1 yroan MicTaTe 30008  s3a0bHi
NOROKEHHSA, ULO € OOOB SIKOBHMYU LIS CTOPIH COUIANBHOIO HAPTHEPCTSA,

Ha BiaMiHy BiA KONCKTHBIHX AOFOBOPIR, ROCHIL YKNAACHHS KOJEKTHBHHX
yron B YkpaiHi 3nauiro Mceisuiiit. Xou y aMpeKriBHUX A0KYMEHTAX Paaa iCLKOro
MePioAy NPOTOROULYBARNCH MOKIHAOCTI YKIAJACHHS KONCKIMBHHUX YIOA Ha Dbl
Tany3i 4u periony, NPakTiKH Takol Maixe 11e dvno [1].

ITOHATTA “KOACKTHBHA YIrOAa ™ B 3akoHoAalcTRI YKRPATHE 3 98UN0CH 3 ApHHNT -
TaM 3axoHy Ykpaidit “TIpo konexrusdi aorosopi i yrom® sia b smnes 1993 p,

3akoH Ykpainy “TIpo KoACKruBii A0roBOPH i YT RIBHAINR NPABORI
3acany po3pPOOKU, YRIAACHUS Ta BIKGHAHHS KONCKHBHEX VIOL i3 MC IO ClipIstil-
MA PEIYIHOBAHHIO TPYACBIIX BIIOCHH Ta COUIATLHO-CKOIOMIUIUAX IHTEPECIB 11pa-
LIBHHWKIB i BRACHUKIB, MeTOKy VKIAASHIIA KONEKTHBHHX YI'0d € HE TiJIbKH BIpi-
LWWEHHA NHTEHb OMNATH NPAIL | COIANLHUX 1apaHTifl, a i PeryoBaHHs BHPOY-
HHYNX, TPYAOBHUX | COLUUILHO-CKOHOMINHUX BLAKOCHH | Y3IrOMKEHHA IHTepecis
TpyAasLLHUX, BJIACHHUKIE Ta YNOBHOBANCHUX HIIMH OPIAkIB.

Y 3akoHi po3pilvsioTh HOBATTA KONEKTHBHOIO ADSOBOPY H yroam. Xos no
C) Tf KONEKTHBHUWI ACTORBIP ¢ PI3IOBHAOM KOJCKTHBHOT YI'OUMW, SIKA YKAALAE TheA
Ha BUPOOHAUOMY piBAI | 2]. Vioaa - ue B3acMia 3r04a, AOMOBAEHICTb PO ¥YMOBH.
BIACMOBIAHOCHHHU, Npasa H 000/ 33k cTopiH |3]. Hessaxaloun ua cninei prcn
KONSKTHBHOT YIQiIH 1 ROTOBOPY. TAKE POIMENKYBAINH BHKIMKAHO HAAGHICTIO MK
HIUMYH BiaMiHtHOcTeR i ocobitMBocrell. GCHOBHOIO BIAMIHBICTIO € Te, WO KOIeK-
THBHR yroaa mac clieunihpivny chepy yknaneHus, BiafioBiAHO 40 .2 HazBaHNIG
3akony YKpaiHW KOJCKTHBHA YTOAA YKAARACTLCH Ha ACPXKABHOMY, 'any3cBOMY.
PerioHasibHOMY PIBHIX HY N1R0CTOPOHHIK OocHOBI. ITpore npakTHka T yKNAACIHA,
w0 ¢PpopMyBanaca 8 YKpaili, 3aCBIAYNIA OAHOUACIIE IPEACTABHHLITAO 0PI ilHAMII
JepKaBHOT BUKOHABUOT BNaAK inrepecia | podorosasun, | aepxasu [4].

Okpim TOro, NOTPIGHO NIAKPECHUTH, ILO B 3AKOHOLABCTB] JAKPINIOETHEA
perynatuBHa yHKUIA yroa y pernaMmeHTauii TPYAOBHX RIAHOCHR, KOTpa nepei-
Gauac, wo nonoxeuHs yroa € 0001 I3K0BHMH ANS BCiX NiATIPHEMCTB, Ha siki BOHA
PO3INOBCIOMKYETHERA [5].

Ha aepxapHoMYy piBHI yKNaaalOTh reHepanbHy yroay, AKa BH3HAYa€ OCHOB-
Hi NiAXORH, 3arafibHi NPHHUKWNK | HOPMY peanilzawi’ coLiansHO-eKOHOMIUHOT
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C.C.{Ttxarmox. KonextHani yroad ak HpopMa couiambiHoro napiHepeTaa

NOMTUKH | TPYAOBUX BiaHOCHH. CTopoHamu ['eHepanbHOi yroau BHCTYNAKOTh
npodecifii cnisiky, Aki 06’ €anannck ANS BEACHHA KONEKTHBHHX NepercBopis i
ykaanenusa I'eHepanbsHoi yrosH, Ta s1acHuku abo ynoBHOBaXeHi HUMH OpraHy,
AKi 00’ cAHANKCH TAKO¥ ANA NPOREASHHA TAKHX TIEPEroBOPiA.

MNpaeo npencTabasTH tHTepecH TPYAALWLHX OpU yiutaJeHH] FeHepanbHOl
Yroay 3aKOHOM HaaaeThCA 00’ cAHAHUM i3 LIEK MEeTOR Npodeninkam. Ha BinMiny
Bl IHLWOMX BHAIB KONEKTUBHHUX YTOA | KONEKTHBHNX AOTOBOPIB MPH YKAAAEHHI
['eHepanbHOl YrOAW 3aKOH BU3IHAE MOBHOBAXHUMM APEACTABHHUKAMH TPYAAWMX
nuuie npodgeciiivi cninku i He MicTuTh dopmymosanis “npodeninku Ta iHW
YIOBHOBAXEH|I TPYAORMM KonekTieom opranuu™. Takuit niaxia swksuxaHuh
BiACYTHICTIO Ha AEPXaBHOMY PiBHI iHWOT, KPiM podieciHHUX cninok, opradisauii,
(M0 ApPEACTABAAE TPYAAMX, #Kka Oyiia & Takolo Macosoto, Mana 6 Takuii gocsia
poboTH W apropuTeT cepen Tpynaulnx (6], Ane iHwi npeacTaBHMItLKI opraHizauil
TPYAAWMX He Mo3basrstoTbCAa MOMAMBOCTI GpaTi yuacTk y neperosopax 1 npH
yknaaeHHi FeHepanshoi yroam.

CTOpOHAMH YIOLH Ha TANYICROMY PiBHI ¢ BIACHMKH, 00 caAHAHHA BHAac-HHKIB
ab0 IHILi NpeICTARHMELLKT OpraltizaliT poboronaeis. Ha nianpHeMeTsax aepxaBHoT
BJIACHOCTI iHTEPECH BAACHHKA NPL/CTHMAIOTL MiHICTEPCTRA 1 BIAOMCTBA. IHTEepecy
XK NPaUCOIBX NPEACTABNAIOTE MaJIV3esi 00’ caHaNHA npodeninok.

Yroau Ha perioHanbHOMY PiBNHi PerynioioTe HOPMH COLLIAALHOFO 32XNCTY
HalMaHUX NPaUIBHHKIB MIANPHEMCTH, BKIIONAIOTL BALLL, NOPIBHAHO 3 NreHepaltb-
HOIO Yroaok., couiansii rapauTii, xoMuencauii, ninern |7). ¥Yroaa wa perio-
HANBLHOMY PiBHI YKIAAAETLCA MDK MICILCBUMH OPraliaMH ACPXABHOT BUKOHABMOT
8nanu abo perioHasbHEMN 00 € ANAHHIMH NIANPUEMUIB, AKILO BOHE CTBOPEH] |
MatOTs BIAMOBIAHI IMOBHOBAXKEHHSA. i 00 cHAHHAMYK NPOPCINIOK "H EHLIKWMH
YNOBHOBANKEHHMH TPYAOBHMH KOJNICKTHBAMIT OPraHaMH,

OCHOBHHM IPHUIHAYESHHAM YI'O/L PI3HOIO PIBHA, 112 HAUIY 1YMKY, € B3ae-
MO3B’A30K 32 TePMiHOM | NOCTIAOBHICTIO TXHBLOTO YKAaganns. [eHepanbHa yrona
3 ITEBHHM BUNEPCAMEHHAM ONONKOE KAMIKIHIKD YKAAAAHHS AOTOBOPIB HA IHLIHX
piBHAX. Bianoriano ue 3abe3nesyc ROCTINOBUICTL | B3AEMO3B8 A30K PILLIEHb, AKI
YXBaNIOIOTHCSH COUIANBHUMH NAPTHEPAMH.

Ananiz BubipkoBrx 06cTERCHD HA IANPHCMCTBAX HA BHKOHARHA KONEK-
TUBHUX YION Aa€ MIACTABH BUAUIHTI O31IAKH KOJEKTHBHHX Y0/ KOACKTHBHA Yroaa
€ HOPMATHBHUM aKTOM, (I NONOKEITHY AI0Te Be3nocepeaHbo | € 000B FIKOBIIMHN
Ana BCiX cyb'ekTiR, o nepefynaloTs y cdepi aii cTopin, OAHOUACHD BOHA €
NOKANBHUM aKTOM, 60 11 NONOKCHHA MOWKPIOETHER HA 1EBHE KONO Cy6’eKTis,
obMexene cepolo Al cTOpiH, AKi NiaANUcaNMW YrOAY. KOACKTHBHA yToaa €
faraTonnaHoBNUM aKTOM, OCKINLKH BOHA Perystoe BCi BiAHOCHHH Ha NIANPUEMCT-
BaX, Ha AKi NOWHWPIOETLCA AiA YroaH, ToMy it ocoInaicTIo € HasBHIiCTS B 1T 3MmicTi
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HOpPMaTHUBHHUX 1 30608’ A3aNblHUX NOAOKEHD; NMOPAAOK YKARACHHS KONEKTHBHOT
YIOAN ROCHUTH AEMOKPATHUHUH, OCKINLKH OAHIEO 3 11 CTOPiH BUCTYNAIOTEL YHOB-
HOBaXKEH] NPEACTABHUKY TPYASHIMX, XOU IX YYACTh ¥ po3poGLi # ykianeHHi yroau
ONOCEPEAKOBAHA YEPES IX NPEACTABHUKIB; KONEKTHBHA Yrona € CTPOKOBHM axToM
(BOHA YKNANACTLCA H2 BUIHAYEHUHN TepMiH | HabUpae YUHHOCTI 3 AHs fi NIANUCaHKA
NpeacTaBHHKAMHK cTOPiH 860 3 AHA, 3a3HaNCHOMO B YTrOAi),

Mopanok BeaeliHA NEPEroBopis, po3poOKH NPOCKTY Ta YKNaneHHA KOnek-
TUBHUX Yroa Maihke He BiZPI3HACTLCA Bil MOPALKY YKAARESHHS KONCKTWBHOID
10roBopy. CTOPOHH BEAYTH KQJIEKTURBHI ICPCIOBOPH, YTBOPIOIOTI pOOOY KOMICiD,
AK& roTYE NPOEKT YroaH, BUKOPHCTOBYIOTEH IIPAMI NPOLIEAYPH ANI8 PEIYIHOBAHHKS
po3ObKiocTed TOWO.

YuHHE 3aKOHOMABCTBO | HAYKA TPYAOROIQ npaBa He AAIOTH BH3IAUCHII
NOHATTA KoneKTHBHOT yroam. B.l.Flpokonenko ausatac koJeKTrHnny yroay sk
CTPOKORBY YTOAY, SIKAa YKNAAACTHSH MIAK BINCIHHKAMH TAa OPrananiy, 110 YITOBHO-
BAKEHT NPEACTABMANTH THVIAUINX HA ACPKABHOMY, 1 AJ1Y3€BOMY 12 PEUiOANLHOMY
PIBHAX, NPO BCTAHOBICHHA HOPMATHIHHX FHOMKEHL Y chepi npali ra couiaibHo-
NOBYTOBMX NUTaHb, AKi € 000/ s3KOBIMH W11 BCIN ¢y ekTiR, 110 HepcdyBatoTL Y
chepi niT cTOPIN, 11 METOIO BPECYINIOBAIITA BHPLOHHUMN, TPYAOBIIX | COUIaAbHO-
CKOHOMIYHUX BiAHOCHH Ta Y3NCMKEIHA 1HTEePeciB AePKaBU, TPYAALLMX | BIac-
HHKIB, 8 TAKOMX YITOBHOBAKEHHUX HUMHK opraHis [8].

Oanicio 3 1npodaem, 1UO BMANBAE Ha epCKTHBIHICTD KOJICKTHBHO-LONOBIpP-
HONQ PEryAIQBaHHS, € YiTKe BU3HAYEHHs Cy8 ¢KTiB BiANOBIiAHKN pirnis. I'Tpono-
HYCTBCS HA 3aKOHOAABUOMY PIBHI BCTAHOBHTH ABOCTOPOHNE YKIANCHHS KONEK-
TIBHHX OOTOBORIR Ta TPHCTOPOHHE — yroa 19], Jesiki aBTopH NpononyioTh 3ako-
HOZABILKO BHECTH 3MIHM 1O TPYAOBOIO 3AKOHOMABCTBA YKPaihii, AKMMH BCTAOBHTH
TPUCTOPOHHE YKAANCHHS YOl HA ACPAABHOMY (BCCYKPATHC LKOMY ), TiJiy3€BOMY.
AAMIHICTPaTUBHO-TEPATOPIAIBHOMY PIBIBIN 3 VHACTIO NPCACTABIMKIB HafiMAHUX
npauiBrKKIB, poGoronasuis Ta aepxany | 10].

MNpotnemarika 1eobX IAHOCT 3MIHK ALION VX NPABOBUX AKTIB 0OYMOBIEHA
HE NIMILE EKOHOMIYHOIO, 8 I COLLIANLHOIO CKNitA0BOIO. HeoGXiaAnICTe KoMruteKeHOT
pe(popMH TPYAOBOI'Q JAKOHOZABCTRA ¢ HislbIL 11K oueBnaHOIO, Taka pedopmMa
MOXMBA NYLLIE 33 YMOBH YXBANEHHS HOBOIO KOAHPIKOBAHOIO aKTa -- | pyaoBoro
KoaeKkcy YkpaiHu.

Cnin ACTIOBUKWTH CTPYKTYPY KOAGKCY, & CAME — BHECTH POIALI, LILO PEFYMOE
couianbHe NapTHePCTBO Ta YKIAAAHHA KOACKTHBHKNX NAOTOBOPIB i Yroa. 3MicT uHx
HOPM CRIA YNOPAAKYBATH [IOPIBHAHO 3 AHOUHM 3aKOHOAABCTBOM. 30KPEMa, BCTa-
HOBUTH YITKY tepapXito KoJIeKTUBHUX YTOA Ta IOFOBOpPI8: reHepanbla yroaa —
rany3epa yrojga — perioHajbHa yroaa — KONeKTUBHHA DoroBip, YiTKO BHIHAYHUTH
3MICT KOXKHOTO 3 MX AOKYMEHTIB.
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C.C fliramor. Konexrnoni yronn ax gropma CoLianbHOM MApTHEPCTSA

CouiansHe NapTHEPCTBO CNiA 30IACHIOBATH HA TAKUX PIBHAX: IEPKABHOMY;
rasyaesoMy {MiXKFaAny3€80MY ); aAMiHICTPATHBHO-TEPUTOPRIANLHOMY (TEpHTOpi b~
HOMY); BHpOOHKHUYOMY.,

[tpodeciini cninku Taix 06’ €AHaHHR, WIO 3FYPTYBANUCH Ka ACPKABHOMY,
Fany3eBoMy (MIKTany3eBoMy), TEPUTOPIanLHOMY PIBHAX, MOXYTh TIEpeAaBaTH
CBOT NOBHOBAXEHHA OAHIN npodeninui, onHoMy 06’ aHanHio npodcninok 4n
cRinbHOMY Oprady, yTeopeHoMY npodcninkamu Ta 1x 06’ €AHaARHAMHK 3 METO0 1X
npeacTaBHYUTBA,

CropoHy poGoTonasuis y cONanbHOMY NAPTHEPCTBI IPeACTABNITHMY Th:

|} Ha nepXaBHOMY piBHi — oprauilauii poSoTonasuis (cninku, coro3u,
06’caHaHHA ToWwo) B 0CO0I YNOBHOBAKEHUX HUMH OpraHiB, wo ob’caxanuca B
MacuwiTabax kpaiHu;

2) Ha ranyiepoMy (MixranyiesoMy) piBHi — oprasisauii poboronasuis
(cninky, cowsu, 06’ eaHaHts TOWO) B 0COGE YNOBHOBRKEHNX HUMM OPraHiB, LLO
of’eaHanucs B MeXax BIANOBIAHOT ranysi {KiALKOX rany:ei);

3) na TepuTOpianvtiomy pisHi - oprauizauii poSoronasuis {cninkm,
co031, 00'eAHaHHR TOWO) 8 0cohi YNOBHOBAKEHUX HHMH OpraHis, Ul of’ca-
HASHCS B MEXax oaHIEIo ad0 KiNbKOX AAMIHICTPATURHO-TEPHTOPIANbHUX OSHHHLIb;

4) Ha BHpoOHWUYOMY piBHi - poboropasens (poboronasui), a y pasi
IAACHEHHA COLLIANBHONO MAPTHEPCTBA HA PiBHE CTPYKTYPHO!I ONHHHULL 1A~
NPHEMCTBRA, YCTAHOBHU, OPraHizaltil -- YROBHOBAXEHA HItM {HMMM) ocoba.

PoSoronasui Ta ix oprasizanii {CNiNKK, COK03M. 00’ €AHAHNA TOWO), O
06’ €AHANNCA HA ASPHKABHOMY, TAUIYICBOMY (MIKrany3esoMy), TEPUTOPIANBHOMY
PIBHAX, MOXYTh NepeRaBaTH CBOT NOBHOBAXCHHA OAHIN oplaHizauil pefoTonasuie
abo CTBOPEHOMY HHUMH CHIABLHOMY OPraHy Yn YNOBHOBAXEeHIH HUMM ocobi 3
MeToI0 IX NPeACTABHHUUTBA,

CouiansHe naprHepctBo Cin 3ANCHIoRaTH Horo croponaMu y dopmi:
CRiABHMX KOHCYNbTAUINW (NeperoBopiB) 3 MUTaHL PSIyHOBANHR TPYAOBHX Bid-
HOCHH, 3a0e3nedeHs rapaHTii TPYAOBHX Npaa apauiBHAKIB, INIACHEHHA IXHBONO
COUIARLHOIO 3aXUCTY H YAOCKOHANIBAHHA 3aX0OHOAABCTRA PO NPALID; Nepero-
BOPIB; KOACKTUBHUX ACTOBOPIB i YIOA; CHHALHOIO PO3B A3AHHA KOACKTHBHUX
TPyRoBUx crnopis (koudpnikrie), 3anobiranus ™, oprasizalii NPHMHPHHX Ta
apbitpaskHux NPONEAYP; LiANbLHOCTI OPraniB COLIANLHONO NAPTHEPCTBA; YACT
HAHMaHUX IPAUIBHUKIB B yNpasnivni BUPOOHMLTEOM; CNINLHOTO ynpaBniHHs
NPeACTaABHUKAMH CTOPiH POHROM COLIANBHOID CTPAXYBAHHR, YHacTi HAHMaHKX
NPauiBHMKIB y po3noaini NpnbyTKy, 0XORIE HA YMOBAX. BUHAMEHHX ¥ KOAEK-
THBHOMY AOrosopi; PO3fIsily | eupilueHu» NPeTEHIN Ta cynepeuHocTel, wo
MOXKYTL BHHHKATH Mid CTOPOHaMH CONIAIBHOIG NAPTHEPCTBA BIAANOBIAHOMO PIBHA;
0bMiHy HeoOxiaHOK iHdopMaLiclo MiXX CTOPOHAMH COLIAJILHONO NAPTHEPCTRA;

KOHTPOJKD 32 BUKOHAHHAM CNIJILHHX ROMOBREHOCTEN,
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PA.Myxa
CNEUN®IKA METOAIB INPABOBOIO PEFYJIKOBAHHS
TPYAOBHUX BIAHOCHH

Y topHattHITT nitepaTypi ysBICHHA HPO METOAH MPABOBOIO PCIYSIHOBAHHS
CYCMnBHAN BIANOCHH CKAAAAECTHCH B HPOLECI AUCKYCIT PO CUHCTeMY npara. MeTon
NPaBoBOrey PeryiioBaniig po3isaacTbed AK NEBHHA (PaKiop CaMOCTIHROCTI |
BUOKPEMIIEHIR OAHIET rany3i npasa BiA IO, NOPSIA I3 TaKHMH O3HAKAMY, AK
3a84aHHs NPABOAROTY PEryiaroBaHs, NPEAMET, NoHsTiHHIit aapar i 7. 4. YueHi
BBAXAIOTL, U0 He3110CEPEAHBLO METO/L KOM ITOHYE NPABOBHIT MaTcpian y CTPyKTYpHI
niapo3aian. To6TO B OKpeMi ranysi npasa,

lNonoBHOW BiAMiRIOW O03VAKOIO ONHIET rany3i npana Bin inwol € npeamer
| METOA 1IPABOBOIO PEryNloBalIHA, OCKINILKH KOXHA rany3h Mac cBOE creutdivte
I APHUTAMAHHE AHLE AN HET KONe CyCninsHuX BigHOCUH. [opas i3 BHILEBKAZaHHM
NiZXOAOM, 32 AKWMM ANA KOXKHOI ranysi € c¢Bil mMeToa i NpeaMeT (1paBoBOIO
Pery/lOBaHHA, PRIl BITUUBHAHHX i 3apyBixHNX yYEHHUX nizHIMAE NWTaHHA Npo
rany3esuit MeTol perynioBaHHA TPyAos#uX BiAHOCHH., Cepen HUX Taki Binomi
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pocificeki aueni, ax C.A.Ieanos, P.3 Jliswn, 10.M1.0pnoscskuil, Bnepine cdop-
MYNIOBany MOHATTA rany3eroro MeToiy TPyAeBOro npara. Ha ix ayMky, nia HrM
chig po3yMiTy “CYKYNHICTb IOpPHAHYHUX npuitoMis, 3acobis, cnocobie, AKi
pizo6paXkaloTh CBOEPIAHICTS BIIMBY AAHOT raily3i Nnpasa Ha CyCNiAbHI BINHOCHHHK”
[2, c.156]. Ham BNAAETLCA TakWi NiaXiA yueHHX s8ipHHM, 60 BMAINEHHA TPYAOBOTO
npasa B CaMOCTiAHY rany3s npasa 6yno 30iHCHEHO THILE 3aBAAKH TOMY, LD BOHO
Mac cneumndivuHKrii NpenaMeT MPasoBOIO peryniosanns, skuit norpebye ceoro ocob-
NHBOM0 METONY NPABOBOID PErymiOBANHA, a KOO CYCMiNMbHHX BiMHOCUH Mae K
BeNHKHH obCst, Tak | BANOMY CYCninbRy WiHHICTb. Tak, Ang TPYAOBOTO Npasa €
XapaKTEPHUMH BiIAHOCHHN, 110 BUHHKAIOTE ¥ NPOLEC 3aCTOCYBAHHSA JIOAWHOKD
CBOIX 30iDHOCTEH NPy BUKOHAHHI Hew cBoet TpyaoBol GyHkuil abo » npocTo B
ApoUEC 3AiHCHEHHR TPYAOBOT MIANLHOCTI.

Bpaxosyioun Ti CycninbHi 3MiHK, AKE CLOIOAHI NpPOXoAATE B Yipaiki, 0cob-
NUBOT AKTYaNbHOCTI HabyBae AOCNIAKEHHA YCIX NPOUESCIB, MOB'AZZHMX I3 TPY-
AOBHMH BIAHOCHHAMH. PUHKOBI BiJIHOCHHH A0KOPIHHO IMIHNAM XapakTep BUPOG-
HHYHUX BIRAHOCHH, ¥ CKAAAHOMY KOMTJIEKC] AKMX BHHUKAIOTH | PO3IBHBAIOTLCH
TPYAOBI BIAHOCHHW, AKi € NPEAMETOM PeryniBailg TPYAOROTo 1pasa. 3 BHite-
BMKAANCHONO BUIIMBAC, W10 8 TEOPIl TPYALBONe npasBa AOCHiAKEIIHA METOAIB
NpaBOBON0 PEryNIOBaiiH TPYAOBUX BUIHOCHH Ma€ BEMUKY WAYKOBY IIHHICTL i
HOBH3HY B KOHTEKCTi 3aranbHONO NPABOROIG KOCNIDKEHHA,

Axulo 3poOUTH OrAAA YKPATHCLKOT 1I0PHAHIHOT NITEPATYPH, TO MOKHA
KOHCTATYBaTH, IO KOMIUIEKCHOTO 0CAIMKEHHA RAHOIG NHTAHHA HA CLOIMOAHI
HaNne>XxHHWM YHAHOM HE NPOBEACHO, NPOTE PAA YUEHHMX {IPUCBATHUAH AAHOMY
nutanHio ceoso yeary. Cepen Hux B.1L.IMpokonenxo, I1.J].Muaunenko, H.bonorika
1a iHwi. [opaa iz LM XoTinoca 6 3ayBakut, O POCIHCLXOIO KOPHAWTHOIO NiTe-
paTypoio NaHe MATAHHA HOCnIKeHno Ao Kpawe. Cepea THX yMeHHX, Kl
ACCN{MKYBANH MHTAHHA MCTOLIB MPABOBOrO PEryIOBaAHHA TPYLOBHX BIAHOCHH,
¢ Taki, 3k C.A.lparos, KO.I1.0pnoscskiil, P.3.JTiBuivw, A.LTTpoieacskuit, Ta iHwi.

Tak, 1OpnAnUHa HayKa 111l METOAOM NPABORONO PErYNIORAHNA TPYROBHX
BIAHOCHH pa3yMie “cnocif, cnewianLinil npagoesniii npouec, 3a A0NOMOro AKDNO
NPaBo BNINBEE HA CYCNiAbHI BIAHOCHHH, BCTAHOB/IOE NpaBa Ta OG0B A3KK, Xa-
pakTep B3a€MOBIAHOCHYH cyD CKTIB, NpaBOBI 3ac00H BNIMBY B Pali NOPYLWEHHA
npas i 0608’ a3kis” {3, ¢.20].

Ha aymky M.H.Mapuenka, € apa Hailbinbll noiiupeni MeToad pery-
NOBAHHA TPYAOBUX BiAHOCKHH. {le - MeTo apTOpUTapHUl (PeryalaBaHHa NPoBo-
AUTLECA 32 ROMOMOTOIO BIACHHX MPHNACIB) Ta MET0A aBTOHOMIT ( Hore e npuiius-
TO HA3HBATH AUCNO3MTUBHIM). 1TpoTe NIAXIA YHEHOND HE NO3BOJISE BPAXOBYBATH
BCIO WKPOTY TaNy3eBoro NpoABy AaHUX METORIs.

B.1.[poroneHKo BB kKA, LLIO TPYAOBE NPABO PErYHOETHCS SIMILE TAKWMH 1BOMA
METORAMMU, AK AEPHABHO-HOPMATHBHKHM Ta KOJIEKTUBHO-A0TOBIPHHM (IOKaNbHUM).
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AxtyansHi npobneMy BA0CKOHANEHKN YHHHOTC 3JBKOHOAARCTBA YKpalHH

Y cBolo depry, BinoMui suennit LA .Mununenxo npubiuuuk nosuuif,
ITIAKO 3 AKOIO METONOAOTIYHOKO OCHOBOKY 1S PEryJIIOBAHHS TPYAOBHX BiAHOCHH
€ METOAM LieHTpanizosanunil i aeuedTpanizopandvii.

Y rwopuananiit nitepatypi iICHYIOTH Pi3ii MAXOAH AK 0O BHIHAYEHNA
METOAIB, TAK | 10 BUOKPEMNEHHS METOAIB NPABOBOIre PEryNlOBAHHA TPYAORHX
BIAHOCHA. Pi3Hi aBTOpPH MalOTh ACLNO BiMIHHT LYMKH MiXk COOOL0, NPOTE 3arasbHa
CYTHICHA XapakTEPUCTYKA LIMX METOAIB CX0%a MiXx coboto.

Tak, ueHTpanizoBanril MeTon (B IHIINX YUEHUX ACPKABHO~HOPMATUBHUN)
XapaKTEPH3YETHCA AEPKAAHMM BIMINBOM. Biu peanizoByerses y Gopmi BRAAHHS
OpraHaMu nepikaBHON BNaaH BIANOBIMHMX HOPMATHBHO-NPABOBUX aKTIB. IMie-
PATHBRI i AHCNIOIWTHBNI HOPMH. HKI CKNAAIOTL 3MICT HOPMATHUBHO-11PABOBOIO
aKTa. NPeacrasiAoTb COBO NPHIOM I IOPIITIHOIO BIJIWBY LCIITPAS| 30BAHOIO
crnocoby NPasosoro PErynionaksis TPVAOBIX BIAHOCHII,

Y cnoto vepry, geuenrrpanizopasnil (0G0 K A0rosipinil) MeToa MokHa
NORUIMTH HAa KOAEKFHBHO-AOTORIPING Ta iineinyansio-rorosipinii, 1lessa-
KO 113 TN BLAMIHRICTB, ROTPa HPOSIBAACTLCS ¥ NPHITOMAN 10PHIHY HOTQ BILEHBY
HA TPYAOBI BEAHOCHHN, BRA3ANI MUTOAH UPABOBOIO PCrYNOBaIHs 8 RIFTOMY CHPS-
MOBAMI Ha BRPILIENNS 3aTANLHOIO 3aBMaHIN 3adcineucHis Ganancy inrepecin
pobitiykie | poboTonaruis y cdepi npaui, 3axueT TPYLOBUX IPaB DPAULIIBHUKIR.

Kpim TOoro, Meroan TpyLlosoro 1paga BU3HAYAKITL 3a KIABKOMa KPpHTePisiMH.

3a HOPMATHBHUM PErYIIOBAHHAM TPYLUOBHX BiAHOCKHH PO3PI3HAIOTEL 203BiM,
Haka3 i 3a00pony,

I'ip 3acTOCYBaHH) AO3BONY CTOPOIIN CAMOCTIHHO BCTAHOBAKIOTSH [Jist cebe
fpaBa i 000B A3KH B MekKaX, HAXAHKUN TCKABO0 (HANPHKNAL, 32 NOFOMKCHIIAM
CTOPiH MOXKe BCTAHORIKIBATHCH PLiKHM HENOBHOTO poBotore yacy). Hakas mMac
MICLE, KONK J1€PHABa BCTAHOBIROC KOHKPETIH YMOBH, OOOR’ A3IKOBT 1S BCIX Yuac-
HUKIB BLAHOCHH (HANPHKNAL. JACPIKIBR BCTAHOBIIOE QOMEKEHHS HIUHHX PodiT).
3a0opoHa — Ue BCTAHOBNCHHA SLIKABOK KATErOPHHHIX YMOB RNOBEAIIIKY B
KOHKPETHIN cuTyalil (HanpHkiian, deprxasa 3a00poHse 3BINLHATH BANTFHHN HIHOK
3a IHIIATHBOIO BAACH MKE, KPM BHHAAKIB MOBHOT NikBinaNiT nianpremMcraa, ycra-
HOBW, opradizauir).

3a ¢1ocobOM BILIHBY Ha TOBCAIHKY NOACH POIPI3HAIOTE aBTOPpHTAPHHI
T4 ABTOHOMHUMN METOOM.

ABTOPHUTAPHNIA NONATAC ¥ BHAANHI ACPKABOIY 3AKOHIB TA NAIAKOHHHX
akris (Hanpuxnan, 3akoHy Yxpaitu “Tlpo onnaty npaui™).

ABTOHOMHHI MeTOA MaE Miclie, KONK AepkaBa caHkuionye (ToGTo no3so-
JIA€ (CHYBaHHA) MKEPENo NPaBOBOTO PCryatoBaHHa npaul. Taki axepena po3pob-
JAOTLER Ta NpUEMaloTbea cyl’eKTaMK TPYZOBOro NPasa | MikoTh Ha OJAHOMY T1il-
NPUEMCTBI, YCTAHOBL, OpraHiiauil.
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Omxe, NPOBIBLUK NOPIBHANLHIA avani3, MOXeMO 3p0GHTH BUCHOBOK, WO
CyTTEBHX po36ikHOCTEH y HAaYLli TPYAOBOrO nNpasa LOA0 BUIHAMEHHS MeToaiB i
X XapaKTEPUCTHKH HEMAE, @ TOMY, yIaranbHHRIUM HaKGINGL! ROWHpeNi niaxoay
BYEHUX, M BRAXKAEMO, LLO BIPHHM € BHIHAUCHHA, 38 AKUM A METONAMY fIpaBo-
BONO PEryIHOBAHHS TDYAOBOMO IPARA PO3YMICTHCA NNEKHA CYKYNRICTL CNeuMpitHMX
cROCOGIB Ta NPHIHOMIB, 33 ACAIOMOIOIO AKHX BiAGYBACTLCR IPABOBE PCryNoBaHHS
BIAROCHH i3 npuBoay npaui. HaRGinLw nownpensM ¢ nwtin MeTonia Ha acp-
KasHo-HOpMaTHBHHIL (abo uenTpanizosaunii METOA NPABOBOrO PeryiOBAHHA
TPYAOBHX BIAHOCHH, AKHIT NePeadauae 3JaCcTOCYBAHNA ACIKIBIIO-BAA/IHOTO BILIHBY
Ha CyB €KTH} Ta KoNeKTHBHO-ROTORIPIMI (nokansunil, alo Jenenrpanizobannit
METON PETYMOBAHNA ).

Tp}'ﬂOBC HPABOo 10 1NOMO IO ACPARABRHO=HOPMIOFHBHONO T ROMEKTHBHO-
}lOI’OBipHOI‘O MCT0NIB llpilliﬂl%t)l’ﬁ “JCI MBORIIIA BUIRIBAC HEL 'I‘f’)}t’l(ﬂii Bi}lli(]t‘llllif.
THM CAMHM 3a0€301CYY M ROTPIMANIIN | BANHET FPYAOBIN PN THRAIIRHIIKIR,
CTBOPIOIOHE HCOONIZI TPABOBT YMORIH (LIS JIOCHIHCHN OITiMinbitoro Ganancy
HErepeciB CTaPIN IPYIOBHX HPABOREUIOCHN. BeecTopoltie A0CHiBReHHY Ja1NN
METOALR 1ICOON LANC A% BOLUILIIGHD B 1OCKOI RIS T PYAGBOIO SGKOUONIRCTRA,
KOTPE MOBINIHO RJIMOBIAATII CYHACIIIM VMUBIM PHIIKOBOFO pusmstRy Yepaitm.

[IpoTe. Ha Hauy AVMKY. B YMOBIN ACMOKPaTsatii juss Yrpaiim ¢ Biasin
NPHAHATHHM MeTeR JokarbHHE, ato NCUCHTpaNiBeBaIii. sxuil nepeabayae
ACTOBIpHE PETYJIOBRIHS TPYAORHN BiAlIOCH?I. NHAK 3aCTOCYBAHHA ZAHOMO Me-
TOLY He MTOBHIHIN NIPHMCEHIMYBATH PIBHS COLIAALHOIG 3AXHCTY NPAiBHHKIL, TOMY
Wo cyO €KTH JOIOBIPHOTO PeryinoBatiHg YMOB NPALL HE MOXYTh TOHHKYBaTH
TOT0 PiBHA, AKIIT BCTAHOBICHHI ACPARIBOIO B HCHTPANBOBRIOMY NOPIAKY.

I Kopcrmrvuis Yepaign. - K, 1996, - 613y,
2 eanos C.A . Hirsuna 1273 . Opzancini 1O Corcioroe (pyosee ammo: sipocel ieopiir. -

M. 1978 - 358 ¢
3 Hpokonenso 8.1 Ipaowse spaso Yepanue: Hoprvannk - e 2-e cocpeonmme. X Koneyw,

20400, - 480 ¢.
4. Feopis roesape nsa o npaia. Kype nesiuii /) loa pee AT Mapocnse. - M. Jeprasiio, VFRIU.

1996. - {50 ¢.

Mukha R.A
The Pecularities ol Metdnkds of | veal Regulation of Labor Relations
The problen of frmdamenial matuce of nwtlads of legal regulalion is brought up: the owth-
ods of kegal regulation of Labor retmions are emphasized and anady zed 0 the acticle, Their essenee
and specific character of approaches of difterent seientists 15 sluvidated.
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AKTyaneHi NpoBACMY BAOCKOHASICHHA YHHHOIO 3aKOHOAABCTBE YKpalHM

I.B.Mopos
OPTAHI3ALIBHO-NPABOBI ®OPMHU IN'POMA ICHKO]
EKQJOTIYHOI EKCIIEPTHU3IM

3abe3ancueHHR €KOAOTIYHOT De3nNeKn — 3aBaaHHA HE TiTbKH ACPKABHHX
IHCTHTYUIH. CLOroaHi BOHO yCnilHO peanizyeTbCa 3aBAAKH A0CTaTHLO AiHOBHM
rpoMascsKUM 3acofiaM BNAUBY, cepea RKuX HeaOuska posb BiBEASHA rpoMal-
cbKill exonoriuniit excneptusi (nani — 'EE).

¥ HaykoBili NiTeparypi HEOAHOPE3080 | AOCUTL AETaNbHO AHANITYRANNCS
CYTHICHI XapaXTepUCTUKH A2HOMO NPaBOBOI0 IHCTUTYTY, HOIC pons Yy 3abe3reden
OXOPOHW NOBKiNJA, MexaHizmMu peanizauii {1; 4; 5; 6 Ta in.]. Oanak Heoa-
HO3IHAMHICTS MIAXOAIR A0 PO3YMIHHR CYTI, COUIANBHOMO NPU3HAYEHHA, Pi3HOMa-
HITHICTL QOPM NPOABY PO3MMKAYBAHOTO MPABOBOTO IHCTUTYTY 3YMOBAKIOTH
HeOOXIAHICTb BMBUCHHR T4 y3arajbHEHHS NOMNALIB HAayKOBUIB i BUKTAAEHHS
BJaCHOT TOUKH 30pY 3 KAHONO NHTAHHA.

3aBaaHHAM DAHOV CTATTI € BHABACHHS Ta OOrpyHTYBaHHA HanbinbL ONTH-
ManbHWX MEXaHiIMiB peanizauil npasa rpomaasH {ix 06’¢nHaHb) Ha yyacTh y
npoeegeryi TEE A9 nocATrHeMHA 1T OCIIOBHOT METH — HE AOTNYCTHTH, NONEPEaANTH
MOXITHBUH HEraTUBHHKIT BNAUB Ha A0BKINAA.

Bce we noGyTye ayMka, 110 rpoMmancbka eKOAOTrivHA €KCTIePTH3A NPOEKTIB
HeeeKTHBHA | HaBITL WKIANKBA, OCKINLKW MPOBOAUTLCA HecneuianicTamu. Lle
He 308CIM BIPHO. K110 BpaxyBaTH, O MO30K JKOAWHM 3aaTHUN B X0Ai iHTEREK-
TyansHo! QisNbLHOCTI OBpOGUTH 3HAUHY KiNbKICTL (H(POPMaLLIT, AKA 3HAXOAUTHLCR
VHOAI 33 MEXAMK 3HAHb NIPOEKTANTIE Ta BY3LKONPOMINTLHUX CNeuiasticTis, To “rpo-
MAACbKa AyMKa'' 3faTHA B OinbUIH Mipi, HIXK AepXaBHa €KONOTIYHA eKCHepTHIa,
3aN00irTH €KONOriY HO IHXIANUBINM Ta €KOHOMIYHO HeRoMITbHEN cUTyauii [3, ¢.34].

AHani3 3aKoHOABCTBA Aa¢ NIACTABW PO3IPIZHATK A8 Kareropii cyS exris I'EE:

a) cyB'ekTH iHiILIOBaHHA, A00 3AMOBHHKH €XCIIEPTHIN,

6) cy6’exTi opradizauii Ta nposeaeHH, abo yuacHukH npouecy FEE.

3riano 3i c1.30 3akony YkpaiHu “ITpo OXOPOHY HABKOAKLUHBLOIO fIPKPOA-
HOIO CEPEAOBHILA rPOMAChKa EKONOTIHHA EKCNEePTU3a IAINCHIOETLCA HE3anex-
HAMKW TpynamMu cneliasicTis 3 iHiniaTHBH rpPOManCLKHX 06 €nHaHb, a TAKOXK
MICIICBUX Opranias Bnain. Ha Hawly AyMKY, HE € AOUItbHHUM BKIIOUEHHA B NEpeniK
iniuiaTopis FEE Micuesux opravis Bnaau, 0CKiIbKH e He 8i110Biqae camili cyTi
guainenns F'EE sk suay. Taka nponoiuuis (iHiliatiisa) MOXKe Math OPHINUHE
3HAYEHHR IHWeEe TOAl, KONW BOHA € CNiBIBY4HOW 3 GakaHHam cy6’exrtis EE,
OCKIBKI OAHICI0 3 BiamiHHocTel Mk acprkaBHoo | 'EE, ax 3asnavae M.Bpinuyx,
€ Te, 110 rPOMancChbKa €KCNEPTH3a € iHILIATHBHOK, NOBPOBINBLHOO, A RepXKaBHa —
oboB’'A3K0BOKO [2, ¢.51].
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IniviaTopamu F'EE MOXyTe Takox BuctynmaTn: TepuiopiasbHa rpoMaza
cena, Cenula, MicTa AK AEPEUHHUR CY0’ KT MiCLEBOrO CaMOBPAAYBAHHA, OC-
HOBH U HOCIH Horo PYHK LN | NOBHOBAN(E NS, OPTaHH CaMOOPTaHizauil HaceneHHA
Ak onHa 3 GOPM YHACTi UAEHIB TEPHTOPIANLHHX TPOMAL Cill, CENNnL, MicT, paioHiB
y MiCTaX ¥ BUPILICHHT OKPEMUX NHTAHb MICUCROND 3HAMEHHS.

BpaTh yuacTs Y 1PORENCHHI MPOMAJICLKOT EKOJIOTIYHOT EKCTICPTHIH, 8 OTHE,
H BrcTYnaTh 3 HIHLATIBOIO T NPOBEACHHA, YIIOBHOBMKENI TAKOXK I'POMAACLKI
{1ICNEKTOPH 3 OXOPOHHK NOBKIINA BIANOBIAHO 10 [ToROKEHHS NP0 TPOMALCLKHX
IHCNEXTOPIB 3 OXOPOHN AOBKINNA, AKE 3aTBep/KCHO nakaszoM Misictepcrsa
ekONOTil Ta npupoaix pecypein Yipatin 27.02.2002 Ne 88.

Y ¢r.9 3arouy Yepaiom “FIpo ekonoriuny ckcueprusy”™ ¢yd ektaMu
EKOJTOTIVHET EKCNEPTINII (IPOMANCHLKOT 3UKPEMA) BIBUAIOTLES: FPOMILICLRT BPTa-
HI3AWT CRONONIMNIOIO CHPSEMYBAHNA 11 CTBOPIORITT HIIMEH CHCHIRIT30BIH]
POPMYBABHAT I YCTAHORY, OPIAHALIT ra NETIPHCMOTBA. B TOMY t0cii
THOICMELE IKIPHAWINI § isnini 0coBiL 9K DAY IARYTLCH N0 SFPOBLACHINS ¢ RO0-
VIUIOT CRCICPTHINI OKPEMI rpoManatin (ovikns 4 6),

UHepesinent sine cy@exru T MOy TH BHCTYNATH AK iNBEQ 10paaNL. TaK
1 Desnocepeanne ynacnnwamu npouecy FELL 3a ymonn, ssuuafise, o s onyii
0coBi He OYVIYTh NOC Y BATHCHL PYHKINT aBropa pospoOkn (o0 ¢KTa CReNep N
UH IHILIMM UHHOM 3aiHTePeCcoBaioi ocodH T 11 ekenepra.

3akoH (CT.26) TaKOMH BKAZYE HA MONHBICTL YTBOPEHHS CKCULPTHHUN | KOH-
CYNSTATHBHIX PR CNOJON I HOT eKCTICP T NP1 o0 CAailAN FPOMARSH Ta iy nx
GopMYBAHIAX i3 NPANIBHUKIR HAYKOBO-A0CIIANNK YCTAIOB, BY3iB, BICOROKBA-
MPIKOBAHHX CNEITANICTIB-NPARTHKIR HAPONIIOIG COCTIOMAPCTHA. DPCICTABHIIKIB
FPOMARCHKOCTT Ta 3acodis macorsot iddopmard’. Hassani paan 1i¢ MomxeMo s1131a-
unTH sk okpemitii cvO okt EE (ininionanin an desnocepeime saiienctnm},
OCKUIGKH BOHE CTROPIOIOTLCS | (DY HIKITORYIOTE 1P 08 CUHAHHAN IPOMAIHH T
UILHY POPMYBAMIBIX AK LOHOMIKROTA OPCan KOHCYILTATHBIO-IOPUI O Xa-
PaKTepy, CTAaTYC ARG MOTPeBYC AeTansHinoIv IPaBouoro askpitieHus. Taxi
PaAH NPOBOAATEL HONCPENTT €KONOIO-CKCHCPTHI AOCAVIRCIIHA, QHAN. OILIHKY
O CKFiB eRCTIRPTHI, 3ATHCIHIQIITH HAY KORBO-MC FORDIE 3a03INeUCHing, roTYIOTh
CBOT BUCHOBKK 3 HACTYITHOIO NCPEAAUSKY OCTAHIX H PO3IAR cyD ekTiB, npy
AKUX DYHKLIOHYIOT .

BrancaeMo 3a J0UINBHE HAIMCAOCHTI Ha TOMY, o 3akon Yepatun ~11po
ekofoTiuIty ekcnepTHsy™ cepen cyb ekrin I'LEE auinac okpemitx rpoManatl (n.6
€1.9). lle B noeHift Mipi sianosinac nosowcinsd Konsenni’ npo aocryn ao
IHdopMautii, yuacTh rpoMancLKoCTi B NPoOLEC NPUAHATTA PileHs TA A0CTYD A0
NPaBOCYANS 3 MHTAHB, IO CTOCYIOTLEA A0BKINAA (1ani — OprychbKa KOHBEHLIA), B
M4 ¢r.2 Axoi rpoMancbKicTh BH3HAYCHO AK OiHY abo Ginvwe QizHuny uK

187

.

- -




AxTyanbHi NPOiNeMH RIO0CKOHANEHHS YHHHOID 3JAKOHOAABCTEA YKpRIHH

puanuiy ocaly, ix o6’eanakng, opradizauii abo rpyny, AKi AilOTL 3rinHo 3
HauioHanbEMM 3axkoHogaBcTeoM aGo npaxThxoio. Opraniszauis I'EE poarnaaacrica
8 niTepatypi AK PYHKLIA rpoMaacLKoro ynpassinig B ranysi exoaorii {5, ¢.31).
BinHeceHHs OXpeMHX rpoMansH A0 cy6’ eKTiB rpoMaicsKol eKOnoriuHol ekcnep-
TH3M He Bionoeiaae 4.4 cT.16 3axkony Vkpainu “TIpo oXOpOHY HABKOAHWIIHBOMD
BPHPOAHOND CEPEeNOBHLIA”, AKa CYD €KTaMH 3niicCHEHHS MPOMaACHLKOTO ynpas-
AiHHA B FANY3I OXOPOHt AOBKINNA BU3HAE rpoManceki 06’ ennaHHA i opranisauii,
AKUO0 TRKA AiANLHICTL NepeabayeHa iX CTaTyTaMK, 3apecCTPOBAHHMH BIANOBIAHO
Do 3akoHoaaecTea Ykpainu., Tobto, wob posrnagatw I'EE sk onny 3 dynxuid
rpoMaachXoro YMpasiiHHg, HeoOXiAHO TPUBECTH ¥ BiAMORIAHICTE 4.4 CT. 16 3akoHy
Ykpainm “Ilpo oXopoHy HagKOJMIWHBOIO APUPOAHONo CepeaoBulla” ao 1.6 ¢1.9
3axory Ykpainu “I'lpo exonoriuny ekcneprnsy”. TakuM UHHOM, AKLUO OKpEeMUi
rpoMansiHHH BiAIOBINAE BUMOraM, YCTAHOBAEHUM AJIA €KCNEPTa EKONOriYHOI
ekcnepTHsM (cT.27 3axkony Ykpaiuun “Ilpo exonoriudy ekcnepTusy™), TO Bib Mac
npaBo He nHLe Ha yuacTe y npoBeaeHHi FELE, a it Ha §eznocepenne i 3aiicHeHHs.
Sk BinzHauae E.B.T1o3HsK, “30IACHEHHS NpaBa HA y4acTb Y MNPOBENEHHI
I'EE 8inlyBacTbes He GezrnocepeaHbo, a CNOCEPEIKOBAHO — Yepe3 NOHATTA ‘yyac-
Ti” B €KOJIONO-EKCMEPTHOMY NpoLieci, TOOTO NPUEAHAZHHS N0 BXe OPraHi3oBaHOTO
i NPOBAMKYBAHOIO rPOMAACHLKOID EKONOTIMHOIO OPraHI3AWIEI0, IHWHM He
3a00poHEHUM 3akOoHOM (hopMyBaHHAM aocniiokeHHst 06’exra. JlaHomy npasy
KopecnoHaye o6oB A30K rPOMaACLKOT €KONOTINHOT OpraHizaniil siipearysaTy Ha
3BEPHEHHS rpomMaasH. F'poMaasaHn MOXYTL peanilyBaTy aane npaso i Oyayuw
yneHaMy TPOMAACHKOT €KONOMIMHOT OpraHi3auil, iHWoro NPHPOACOXOPOHHOI)
(popMyBaHHA, CTaTYTH SKk¥X Nepenbauajots 3aikcHenns TEE, abo xk y3sTH yuacte
y 17 nposeaeHHi B nepeadaveHnx ¢T.11 3akouy Ykpainm “llpo exkonoriuuy
excnepTuiy” dopmMax” [6, c.28].
B.l.Asnpeines cepen pisHomaHiTHOCTI cy®’ekTie TEE (xou 3actocosye
NPH UBLOMY TEPMEIH “opraHizauiiini opMu’’} Bkasye nepil 3a BCe Ha HehopManbHi
opralizauifii CTpyKTYpH, TOOTO CnenianbHO CTBOPIOBAHI FPOMALCHKI €KONOIo-
excriepTHi 06’caHanua (rpynu, paan rpoMaacbKUX EKCNepPTiB-eKoIoriB, iniuia-
THEBH| EKONIOriYHI EKCNEPTHI KOMICIT, excilepTHi acouiauii Towo). Kpim toro, rpo-
MaAChKi EKONOriUHI eKCREPTU3N NPOBOAATEEA TPAAHUHIHO HOoPManbHHMEH EKONO-
riMHUMHM opraHizauiamy (TopapucTBaMu y cepi exoNoril Ta aMaropchKuMH
NPUPONCOXOPOHHUMU OpraHizaniaMy). MoXyTb CTBOPIOBATHCA AK NOCTIHHO
PYHKULIOHYHOYI, TAK | TAMYACOBI EKONONO-EKCTNIEPTHI CTPYKTYPH [1. ¢.42].
Bianoeianso po3pisHatoTs Taki suan FEE:
1) popmanbHiii, WO 3ATHCHICETECS HPUPOLDOXOPOHHKMU OPraHizauiaMH;
2) nedopmanbHUH, WO 3AIACHIOETBCA AK OKPEMUMU rPOMAAAHAMMK, TAK |
06’eaHarHAMH rpoMancbkocTi. Cy0 €XTH Takol EKCNEPTH3N HE MAIOTh IOPHANY-
HOTO OthopMneHHs!.
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B iHuiMx niTepatypHnx okepenax ykazaHi Hamu snau I'EE pu3nauarothes
ak opm#u [3, €.34-35] un opramizauiitni gopmu [1, c.42] FEE. Ha nawy aymky,
B AAHOMY BHNAAKY HaeTbCr came npo Buau MEL, aki po3pilHAIOTb y 3aMeKHOCTI
BiZ NPABOBOIO CTATYCY Cy6 exTin Opranizauii i nposeneHHs.

3 nouatTTaM cy6’cktin TICHO NOB’A3ae nMTanHa gopm opradizanii 1a
nposcacHhA NEL.

®Popma 'EE ~ ue npoueaypa opramizanii i nposeaenns FEE, wo ckna-
[AETLCH 13 CHCTEM I 3aX0AIB, Aill Ta poliT AOCNINHO-EKCNEPTIOrO XapakTepy.

Y BenukoOpuranii 3e1ualiva rpoMajicska ckeneprHia aaise coboto ananor
CYAOBOYO CAYNAHHA, YHACHHKH SKOIOQ MAKOTL MOXJIIIBICTE AOKA30BO 0DNOBOPIORATH
NePeBary | HEHOJTIKU TOIG HH IHBOTO WAMIHICT ParfiBHOTO pinteHis |7, ¢. 100} ¥
BITHHINANI NIFCPATYPI, A0 Pel. TAKOXK (HIMCYIOTLCH NPUKAIAON MPOMAICHKHX
{COIANBNO-CROJOTPIHHX) eXCIEPTHS, SKE 3 POPMOIO JIPORCACHHS HAFAIYIOTH
HPALICAYPY ¢VIQBOI0 l][‘)(‘l[lL‘C}f1 ATV KORKHOTO }EICHITRA € ]]L‘Zl.llbilil MOKINRICTD
BILKOHYBATH hY KUY CBIAKR, 3AXUCHNK, OORIIVIGMG ab0 K BHCTYTRION B Hodni
kosier il npneakiux [1. .40 Buinesnkaancte CRiZITL D0 MOAINRICTL
nposeiaenusn FLEE v Syub-#kiit oprapizaniiiitii gpopmi. nependaucinii mivinm
3AROHOAARCTBOM *INL BHPOIJICHIT BPAKTIEROIO, 3 (:I10r0 BOKY. TaKD MORINBILTE
gHOOPY TieT U IHILOT QOPMH, IO JACKATHME B XaPIKTCPY 08 €KTa eKCHRPTI3H,
HOMO 3MICTY. CKAANHOCTI. BIPOFIMHOCTI BIVHIBY {1d CTAH HABRKONHILHLONO Cope-
AOBILIA Ta 3A0POB S JHOREH, €, 3B IARKHO, NOTHBIIIIM MOMEHTOM. A 3 (HIIOrQ
OORY, 11e OWIAIAE BIACYTIHCTE HITKOIO UPABOBOIY BISHA CHHA nponeaypu EE
CKCIMEPTHIH, SIK, HATIPHUKANAA, HPH 1POBC/ICHH ACPXKABHOT €KONOTIINIOTKCHEPTIFIN.
Bpaxacmo. 1o, npruaisMni, Kpreepit sudopy vict Ao inmoi popmn 'EE nognuui
BH3HAHA) HC L 3AKOHULABHO.

Y 3aaeKHocTi B M. tka CrasuThest stiepea EL (sanoGirans nerarvis-
HOMY BIJIIBY QIITPOTTOIEHHOT ABUILHOCTI A CEIH IOBKMA 1 30POR™ S Aok,
OUIKA CTYHRHS CKOIOTTHHOT O 31CKN OCHONRPCHROT ABILHOCTI TA CKOBOFITHOT
CUTYaRIT Ha OKPEMHX TCPHTOPIAX | 00 €KTaX. HUIVMCITHA LIHPOKHX KN FPonan-
ChKOCTI 10 60 3110CEPEAHBONT BIPILICHTIN CKAUIOI BHIHN HPONICM ToIM0 ) Ta vl CKT-
HOTO cKAaiy yuacHHkis LD MORCMO BHOKPENIN I Yakt (hopmn opradizanil ra
nposesienns 1'EL::

1) 6esnocepesne nposencnns cyd exramu LELE, nanpikian, rpoMansb-
KHMH OPFani34aLlinMu €KOAOr i HOI0 CHPAMYBAHII%, AKILD Y IX CRNAL] € viuoBiaHi
CNELLANICTH 3 BUCOKOIO KBAMIPIKALICIO 18 CHOWMIANLINMH THAHHAMH,

2) npogenevnn I'EE Ha aorosipHifl GCHOBI i3 CHRIIANIIOBAHHMH €KONOI'O-
EKCNEPTHUMI OpraHaMK | PpopMyBaHHIMH Ha niacTasi Jaxony Ykpainm “[po
HAyKOBY | HayKOBO-TEXHIMHY eKCIEPTUIY™, HANPHKNAA, i3 HAYKOBO=AOCAIAHUMM
IHCTHTYTAMH. Taka (opMa ekonoritHol ekcnepTHiK (106To Ha KoToBIpHIH OCHOBI
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33 IKILIaTHROKO 32LIKARNEHMX JOPUAHUHKX | disnuHnk 0ciG) cTarTeio 17 3akony
Ykpaium “TIpo exonoriuny ekcrnepTH3y” miaxecewa a0 xareropil “iHwux”
€KONOTIURUX eXCnepTH3. Asle 3 ypaxyBaHHAM lonoxeHb 3axoHy Ykpaluu “lpo
HAYKOBY | HAYKOBO-TeXKiuHy excneprudy” (e1.c1.9, 11) 'EE Moxemo puaHaunTh
AK NiABUA TPOMAACHLKO! HAYKOROT | HAYKOBO-TEXHIYHOT EKCMEPTHIH, AKa MOXKe
NPOBOANTHCH ¥ Oyab-AKiK chepi HayKOBOT i HayKOBO-TEXHIYHOT AiANLHOCTI, Wo
norpebye BpaxyBaHHA MPOMaICHKO) AYMKH, 2 iHiuiaTHBW rpoMaachkocTi, 06’en-
HaKHb MPOMALAH, TPYROBUX KOJEKTHBIB Ha OCHOBI AOI'OAOPIB HA NPOBCAEHHS
rPOMAaNCELKOT HAyYKOBOT | HAYKOBO-TEXHIUHOY excnepTHaH (CcT.11).

Zna nigvBepAXeKHA CTaTycy MPOMAICLKOL, a He “iHIWOoT" eKONnoritHol
eKCTIepTr3n came Takoi JPopMU eKcnepTHs (Ha AOroBipHUX 3acanax) CBinuHThL TOA
daxr, Wo, No-nepile, AaHa eKCNEPTHIA NPOBOAUTLCS 3 iHIiLiaTHBY MPOMAACHKOCTI
{B LIMPOKOMY POIYMIHHI LILOMO CNOBA), @ NO-ApYIre, BUCHOBKH TAKOT EKCNEPTH3H,
aK i eucHoBky FEE, nposeaenoi Ge3nocepeanso camumit X i cyb’ekTamu, MOXYTh
BUHOCHTNCH Ans obroBopeHHs Ha nybaiuynnx (rpoMancekKux) CAYXaHHAX !
3dnyqeHHaM 3atlikagnesol rpomanckkocTi. Tob7o B npoueci peanizauii 'EE s 6yas-
AKIHA 3 LMX HOPM AORINBLHUM € JANYUESHHS WMPOKUX KiJl MPOMAACHLKOCTI LLIAXOM
NPOBEACHHA FPOMANCHKHX ClIYXaHb, & TAKOX OCTATOMHE “3IATBEPIKECHHA" BUCHOBKIB
rpOMaACEKOI OpraHizauiclo, o iHiunorana 'EE wnsxoM odopMieHHs nannx
BUCHOBKIB, HANPKKNAA, NPOTOKOAOM 3acifaHHa AAHOT opranizauil.

Cepell OpHAKUHO 3aKpimIeHux PopM yuacri rpoMalichkoCTi 8 npoueci
exonorivHol excneptuau (cT.1] 3axony Ykpainu “[Ipo ekonoriuny ekcneptusy’)
33 CTYDeHeM e(PeKTHBHOCTI NPIOPUTETHE MiCUE BUIPABAAHO NOCIRAIOThL NyOniyHi
{B nitepaTypi — rpoMaackHKi, rpoMaackKi nyOniuni) cayxadHs, [HOpiBHAXO 3 iNWH-
MU hopmamu (HanpHinan, Bictynamu B 3MI1) nybmuni cnyxanhs € mewn dop-
MANLHUMH, OCKIILKK HALAOTE 3altikapneHiil rpomancekocT: Oinblile MoxuiMBocTe
ANA BHPAXKEHHA CBOECT NO3WUIT 3 NEBHOrO NKWTaHHA. 11joao npaBoBoro sakpinaeHHs
NOPAAKY NPOBEAEHHA MPOMAAChKUX CIIYXaHb, TO BU3HAYANBHWUMH B ARHOMY BUNAAKY
BBAXAIOTLCA NonoxeHHs Oprycbkoi KONBEHUIT, AKA € OPIEHTUPOM AnR
H2UIOHAALHOMO BPETYAOBAHHKA TOMO YK IHIWOS NUTaHHA. Xou 1 B KoHseHlil He
KOHKPETH3YETLCA NOPANOK POREACHHR MPOMAACLKMN CNYXAHbL, ajsle PA3OM i3 THM
BU3HAYAIOTLCR OCHOBHI Ga3osi nonoxeHna. Ha BUKOHanHA BHMOr Oprycbkoi
KOHBEHLIT HakaloM MiHicTepcTBa exonorii Ta NpUpoaHUX pecypcis (Tenep -
MiHICTEPCTBO OXOPOHH HABKONHILHBOIO APUPOAHOIO CEPCAOBHMA YKpaTHH)
18.12.2003p. 3areepmxeHo MTOJONKEHHS NPO YUACTL IPOMAACLKOCTI Y NPHAHATTI
piwens ¥y cdepi OXOPOHW AOBKINIA, B AKOMY BH3IHAMEHO [OPALOK NPOBEASHHA
FpOManchkoro obrosopeHHA Oyab-AIKUX CKONOTIUHO SHAUYILHX pilleHb.

Y niTepatypi 8UCHOBRICIOTHCA NPONO3KLUIT LLOAC HEOBXIAHOCTE PO3POOKH
Ta NnpruANATTA nofoxeHua npo ['EE [6, €.29] un Hasite 3akony Yxpaiuu “[1po
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rpoMaickky eKONIOriYHYy ekcnepTHiy” [6, ¢.30]. BeaxaeMo, W10 B A8HOMY 10510~
XeHHi HeoOXIaKO ACTAILHO PEernaMenTYBaTH NUTAHHA FPOMANCLKHX ClyXaHb 3
ppaxyBaHHAM cnieuHdiku Ta ocobansocTelt opranisauii i nposeaenns I'EE, ak i
iHWHX POpM peanizauii AaHoro cyb’eXTUBHOO npasa.

BHAIAMOTH TAKOXK WWHPOKY collianbiy ekcnepruly [3, c.34-35]. Ha siaminy
Bia popmManbHOT | He(POPMaNLHOT, 8 X0 T MPOBEACHHS HE CKNAAAIOTL HUCEMOBHX
BHCHOBKIB, 3BCPHEHD 1 HE BUIHAUAIOTLCA MiTKI MeXi 1T yuacHuxis. [IpopogHTLHES
LIMPOKA CONMAILHR EKCAEPTH3A Y BUrnaai o0rosopeHits npoekTis wepes 3MI, a
TaKOXK UIIAXOM 360pPY INAMHCIB FPOMAJICLKOCTI 3 aPryMeHTaILIE10 HEAOUIILHOCTI
peanizauii ppoeKTIB Y KOMKpeTHHX Paionax, periodax. kpaiui i T. 1. Jlana ekcnep-
TH3R OTOTOKHIOE TLCA 13 BCCHAPMIHHM pehepeliilyMOM YH pericHMILN$M 0Groso-
peHHsIM NpoekTy. BuakacMo Taxke OTOTmRHSHI 1180UINLBHIM, OCKHILKH pedie-
PEIAYM - ORPEMIHT NPABOBHH T INT B UPHTAMBHIIMM [IOMY OCOOINBOCTAMHK
opranizaiil Ta nposeacnis i Bipinserser pin EL, copest iimworo. wopnanimop
CHNOID PILUCHIA, AKC NPNIMACTLCH 11 pedepeiyMi - BeeykpaiichKkoMY YH
MICLICBOMY. 3aKOH K, HILU PiIICsi s, 1o npitiiesn i pepepeijiyMom, te 1o1pedyroTh
OyAB-AKOIO 3T BEPRKCIIHS ACPKIRN UM OPIAHRAMI | MOXKYTL DY P CRICOBAHI K
IMINERT JiBHNe N NIOPAAKY, nepentirtenomMy 3akonoM Yrpain “Hpo sceyxpaid-
CLKHIT Ta MICIIeBR] peheperayMin’™ (-4 or. [ srasanoro 3akoiry ). Erkonoro-ekcnepr-
HOMY BHCHORKY I CE 3akotopascTronm Hasano cyTo pekoMe il Xapakrep.

HayKoOBUAMH CTABHTHLCS DHTanls sipo Mexi sactocveanusi 'EE. Baa-
KACTLCH. IO OKPEMi BUCTYHH FPOMAACHROCTT 3 NPHBOAY HEMONOIHBOCTI OyniB-
HHIITBA €KOAQTY HEGRINEIOro OO CRTE YH PO3IIHPCHHA THHIOT NOCTIOAAPC LKOT
ﬂiSJII:HOCT'i. HIQ MOXRC BIAHMBATH Had C1AaN 1$ABKJHALHBOTD CEPREACR ML 1A '5,'10|)OB‘5|
MOREH. He MOEKYTHL OYTH BIFNAHI IR (POPMII CKOAOFIINHOT ekchicpriil. [Hiua
COPABA. KOAW BiZUOBIAHHMN oprasan Oyie odiuiitno onytuikosanuii 3axo-
HOMPOCKT, NPOCKT NOCINOAAPCHLROT NISALHOCTE AKD HAMIMACTLCR. 3 HPOTIO3IHCID
00 HACEJACHHH B35 TH YYACTE B OOI'OROPCHII T (HUHLU POIG 3MIcTy I NOKO3HHKIB
ckonoriunoro o0rpyrtysannds [1. ¢.35].

M OroaAKyeMoca 3 TaKOIO 110300€10,. PA3OM I3 THM BRAKACML 3a HEO6-
XiAHC RHECTH HCHKT Y TOMHEHHA, SIKULO OKPCAME BHCTY I FPOMAIC BKOCTT HE MOXYTH
posuiriosartics sk popmu FEE. 10 sildiosimo sucryan v 3ML noaanmns stnes-
MOBHX 3aYBWOKCHbL, IIPONOZHLLITT | PCROMCIIRIITH (OKPEMO BIATI) 1Ie MOXKYTD BBA-
KATHCH OKPEMNIMIN POpMAMH ZATHCHCHIN NPABA FPOMASH 1A CRONOTIUHY
eKCePTH3Y, | TiILKM X KOMIIIEKCHE JacTocyBallit 3 080R A3KOBHM JOTPHMAHHAM
YCiX IpoUenypHMX MOMEHTIB, nepeadaie X 3akonom Yepainni “T1po exonorivHy
ekcnepTisy”. Make posrasnarucs sk 'L, sxa nporoantses uimnsxom Oe3nocepen-
HbOT peanizaui’ po3NiAayBaHoI'o NPasa Ta ONUCEPEAKOBANOIO 3AIACHEIIHA Yepes
MOHATTA “yuacTi” OKpeMUMH IpOMAAIHAMK, IX 00'¢AHAHHAMM YK cheuianizo-

BaHUMU GOpMYBAHHAMH, AKI HUMH CTBOPICIOTHLCA.
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ACTyribHi 11pOGACMH BROCKOHANCHHA YHHHOTO 38KOHOAABCTBA YrpaiHi

MincyMoByOUM BUKNAAEHE, 3a3HRYHMO: 3 OITTAAY HA Te, 110 Nepeik eTanin
opranizauii i npoeencHEa MEE 3ak0H0AaBYO He BHIHAYEHNH, ¥ KOKROMY KOHKPET-
HOMY Bunaaxy topma NEE pn3HauaeThea cyb’exramu 17 mMposeaeHHS, 110 3ane-
KATHME, B NEPLUY YEpTy, Bil METH, TEXHIYHMX, COUIaNbHNX Ta IHIIKUX XapaKre-
PHCTHK OG’€KTa eXCNEepPTH3H, NICNA YOro ciaigye cama npoueaypa, sika 3aranoM
BiNNOBIRAE NPOLEAYPHUM acIEKTaM AEPIKABHOT €KOJIOFIYHOT eKcnepTian. Pazom
i3 UM, CEE xapakrepu3yeThca NEBHUMH 0COONHMBOCTAMH, O3HAKAMH, CePell AKHX —
sansouHuit xapakrep 'EE (c1.4 1 3akoHy Ykpainu “Ipo exonoriyHy ekcreprysy™)
i MOXAUBICTL 0OHaponyBaHus Ta c6rosopenHa pesynsTartie I'EE (06’ exTHBiNX,
HAYKOBO OGIpYHTOBaHMX BHCHOBKIB) cnocobamu, nependayeHumMm ¢T.CT. 11, 42
Bka3zaHoro 3akoHy. Cepen HUX 0coBMMBO aKTYANbHUMM 3aNHULIAIOTHCA NYORIUHI
(rpomancski) cnyxands. HacTynsum BaXXNMBMM KPOKOM Y NPAaBOBOMY PETYNIO-
saHHi 'EE mano 6 craru 3akoHonasue 3akpinnenns ¢opm I'EE 3 neranizauiewn
YCIX NPOLERAYPHHUX MOMEHTIB.

O6carn naHoi cTarTi He N0380AMOTH AETAJLHO 3YAUHHTHCE Ha BCIX acmek-
Tax pPo3rnsAyBaHONO NPaBROBOrD iHCTHUTYTY, AKi BUKNUKAIOTE OCOOMBY HayXoBy
Ta NPaKkTHYHY 3aUIKABAEHICTh, @ TOMY NUTAHHA NIACTAB § YMOB, Yacy NPOBEACHHA
(CTOCOBHO AePXABHOT KONOFiHHOT excnepTH3y) Ta (pinancysansa NEE cTanyTe
APEAMETOM HACTYNIHUX HAYKOBKX LOCJIDKEHD.

1. Exenoriviia ekenepyrisa; npase i npaksiika/ 3.1, Auapebucs, M A Tlycronolit, C.B . KanttHobehkHi
Tain.: 3a pea. BLAuapetuena. M A flvcrosoiira. — K. Ypowa#h, 1992, — 208 ¢,

2. bprHuyk M.M. panonod MeXaniiM NOATOIORKH 1 LPIIMATHS KOAOIHUECKH IHAIMBIX PeiK i /f
Mocyzaperao n npano. — 2000. — Ne 9, — (" 38-52.

3. KopaGnnosa A L. Yecanos JLT, donarosa T.L. [Hanaps A2 Orup J1.5. Exkonoritna ekciepnrsa
Ta exonol iwia incnekuis. — Juinponerporesx: Nonirpaicy, 2002, — 220 ¢,

4. Manviwena H.P., Oncwenke B. W, QGiuec1BEHIA IKOAOTHICCKAN IKCHEPTINA (OPraHH 3L IIHO
npasosodl aciext) / TlpoGaemu niusrminen s poi ACpXasHol, NAYKOBOT i FPOMAIChKO
excnepTHsi (TC3H aonosiaeH ywacHHKiB peelyOnikKaAHCLKOT IFaYKOBO-NPAKT. koudepermin 28-
29 rpasin |199p.). — Jlegie, 1991 — C.34.36.

5. Mo3tax . B. Opraniizanis rpoManchKoy ckoNoNIOT EKCHCPTH3H AK YHKIIS yNPasn iz b rany)i
exonorii {coltianeno-npasosui acrexs) / Bicunk Kuincokore vr-1y. IOpuanthin nayxn. — 20018 -
Bun. 44, — (".3]-35.

6. NMosnak E.1. Pcanizawia npapa IpoMuyciit 118 YHACTh Y JIPOBEUCHHT FPOAIACLKOT CROUIOTTUHOT
ckenepTiid /1 Bicnik Kuiscukoro yu-1y. [OQpersrini nayky, — 2001.-- Bun. 4), - €.27-30,

7. Tlopmo M. O6mecrsennag IKCNEPTHIA NPOCKT 8 CTPOHTEDLTIBA ATOMHIC PLAKTOPA B 1, Chisend
HA PYFH K OLCHKC BAWIHHY NA OXpY#aiciyrr cpeay / Hpaso okpyxaowed cpeinr B CCCP o
BeauxoGpuraunm. — M UTTT A CCCE, 1988, - C.100-104,

Maroz G.V.
ORGANIZING-1.EGAL FORMS OQF PURLIC ECOLOGIC EXAMINATION
Orgonizing-legal forms of the realization of subjective right to the passing of public ¢co-
logic exanunation in Ukrainc arc being hightighted in the anicle. The literature and legistation
decaling with this problein are being analyeed. The suggestions concerning the improvement of the
valid legistation in this sphere as well as the particular point of view are being brought in.
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HH.B.Mensnux
JIICONOPYIUMEHHS SIK PIZBHOBUA NPABONOPYWEHHA

[MiacTaBoio IOPHIARYHOT BIANOBIAANBHOCTI 38 NOPYLLEHHA BUMOF JICOBONO
3aKOHOAZBCTBA, € BYHHEHHA JIICONOPYWEHHA. Jane NoHATTR A0CAiAXYBanm Taki
ginomi Bueni, sk B.Jl.Myuran, C.M Kpasuenko, B.Jk.Baca#, B.B.ITetpos,
0.C.KonGacos, M.M.Bpinuyk, P.K.I'yces, €.1. Hemuposcukuil. MeToio Hannucanns
AaHOY CTATTI € y3arajbHeHHsA Ta aRANi3 BUIHANEHL JICOROPYLIEHHA } XapakTe-
pPUCTHKa Horo ocobnueocTeit.

AocnTh KGpPOTKO Chopmyniosas nouaTTs icoropyiwennn 1.4 Jxaninos,
BIAMITUBIEY, IO L€ € 1IPOTUNPABHE AIAHNHA, AKE MOPYWYE BUMOIH NiCOBOFO
3akoHonascrea [ 14, ¢.27]. Binbw wuplue BUsHRIEHHS JICONOPYIWEHHR 3pobHB
P.K.[yces, oxonuaiH 2avnM NOHATTAM NPOTHNPABHY AisnbHicTs abo Ges-
RIANLHICTD, AKA 3ANACIOETLCSH BCynepel YPEeryIsORAHUM BUMOI'aM PalliCHaNBHOTO
BHKOPHCTAHRS Ta OXOPOIIU JTICIB, AKI CYAPOBOILKYIOTh IH MOXKYTh CYTIPOBOMCY BATH
CIPUUHHEHHSR LKOAH nicam abo 30MTKB nicopomy rocinuaapeTsy [3, c.44].

O.1.Kpaccos ria aiconopyuie M posyMic nporiinpasHy, BUHHy dito (ao
Ge3NIAABHICTDL), AKa 3aBAA€ 30UTKH NICOROMY TOCNOAAPCTRY %K NOPYLUYE BCTA~
HOBNEHHWI NMOPAAOK NICOKOPHCTYBAHHA, RITTBOPCHHA, OXOPOHH H 3aXKCTY Nicis
[7,¢.201]. JaHe Bi3HaueHHR, HAa HALLY AYMKY, HE OCUTb 1iTKO BigoGpaxkae nopy-
LWEHHA JTICOBOTO 3akoHoaancTea. [lo-nepe, ue NoB'A3aHO 3 TUM, LIO Y 3aKOHI
Yrpainu “T1po oxopory HaBKOJHILUHLOTO NPHUPORHOTO cepenoBrwa, JlicoBomy
Konekci YKpainH He BXHMBAETHCA TEPMIH “30HTKH™, a TOBOPHTLCH APO BiAWKO-
AYBaHHA WKOAH. [Mo-apyre, He AOCHTL BIPHIM € T¢ TBEPIKCHKA. tHO AIAHHA, AKE
€ niconopyuieHHAM, IMOBUHHO GYTH BHHHHM,

Bianogiaxo ao vacvHHK 3 ctartTti 69 3akony Yepaiiin “lipo oxopony Hasko-
THYIHBOIO NPHPOAHOIO CEPeADBHIINA™, 0co6a, L0 BONOI€ JBKEPEIIOM IiABHLLEHOT
exonoriynoi HeGelnexu, 3000B°A3aHa KOMIICHCYBATH JANOAIANY WKOAY rpo-
MafsiHaM TA IOPHIMUHHIM 0C0o0aM, AKIHO He AOBEC/IE, 1O RIKOAA BHHIKIA BHACNIA0K
CTUXIFHUX NPUPOAIMX ABHLL UM HABMUCHUX i noTepniaux [ 15]. TobTo 8 nanii
CTATTI 3Hal W0 BiAOOpaXKeHHA NPABHAIO LIIBINbHO-NPABOBOT BIANORIAANLHOCTI,
AKE NOARTAE ¥ TOMY, 1O ILKOAA, 3alloginHa PKCPEIoM niasyuleHol nebesnexy,
MAAArae BIAWKOAYBAHHIO HEIANEKHO RiA BHMM 3anoRioBaya (3a PakTom
3anofitHHA wkonK). Jlaxe nonoxeHus crarti 69 3akony Yipainu “T1po oxopony
HABKON ML HBOMO NPHPOAHOrO CepeaoBHIa” CAHL 3acTocoByBaTH H A0 Nico-
ROPYIWEHHA, TOMY BHHHICTb He € 00OB AIKOBOIC O3HAKOK ARHOTO NPasoONno-
pyYWeHHA. JocuTh AetansHo nigifitnos 10 BHBNEHHA NUTAHHA BIANOBIAANILHOCTI
33 LWIKOAY, CHPHUMHEHY MKEpPENOM NiABHWEHOT Hebe3NeKkH 8 ranysi oXopoHH
HaBKONHLWIHBLOTC NpUpoAHOre cepenosrwa, B. . bacall [1, c.41-44],
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AXTyajsbHI APOGNEMH BACCKOHANCHHA YHHHOTO JAKOHOJABCTRA YKpaiHH

€ .1.HemMupoBscbknil nia niconopywieHHAM poO3risnac NpoTHNPaBHY (No-
PYLYIOHY 38KOHMH # 10CTAHOBY, BuiaMi B iHTepecax oXopoHy sicis) aiwo (Oe3-
AIALHICTL), AKA 3aBASEC MAaTepianbHOT WKOAM nicaM 4u 30UTKKW nicoBomy
rocnoaapcTiy abo sxa He 3aBaac Takot WKoAM vn 36KuTKIB Be3nocepenHio, ane
CAIPAMOBAHA B YCIX BHMNAAKAX NPOTH BCTAHOBASHOTO NOPAAKY KOPUCTYBAHHA
nicaMy Ta X OXOPOHH, COPUUUHAIONH NPHU LLOMY IOPUAHYHY BIANOBIAANBHICTL
niconopyiHuka [ 10, ¢.36]. Tpore i y Daltomy BUNAAKY, HA HALLY AYMKY, € JeAKi
HETOMHOCTI ¥ RAOHSITTI NICONOPYLUIEHHS, SIKI NIOJBIFAIOTL Y BIA3ZHAUSHHI JIHWe
mMaTepianbHOT WkoaM sicam. Ha aymxy B.B.lecrposa, 3 sikum cain noroanmes,
WkoAA € ekoAoriuHa Ta exoHoMivna [12, ¢.147-149]. EkoHomiutia WIKOAS, CNpH-
YHMIIEHA NICOROPYLICHHAM, NPOABIACTLEA ¥ JOpMi BTRATH MaliHA, O4iKyBaHNX
NOXOAIB, MOWKOMKEIIHI MaTepianbHuX tiHnocreil. konoriuka mkeaa Aposs-
RACTHLCA Y 3abBpvANCIHIN, BUCHAXKEHHT 1T 3nuitictiH] ficis. Bora nocsirac §es-
110CEPEAHBO HA HICH AK HPUPOANHE KOMIUICKC i. BiAr0B8I4ANH0, Ha B3aEMOIO HOre
3 IHWKMHA NpHpoaHuMD of exTamu. Qcb (OMY ILIKOAA, SKR 3anOiAia Hico-
MOPYWIEHHAM. NORNINII BKAOUATH €KONOMIOIT I QKOAOTIUHE HHHEHIIKNY,

TomMy Nia NICONOPYWEHRAM il POSYMITH NPOTHIIPABIIE. SK NPABHNIO,
BUHHE AisHHA (Aito ull $e3AALHICTL). SIKe CNPHIININE 1UKOAY Nicy abo Hece
PeanbHy 3arpo3y CIPpHUNHIENHHS TAKOT IKO/AH. HOPYLIYIOUH SCTAHUBACHI BUMONI
BHKOPUCTAHHS Ta OXOPOHH JIICiB.

MNiacTaBoto rOpPUANYHOT BIATIOBIAANLHOCTI 32 NOPYLISHHA JIICORBOTO 34K~
HOLABCTBA € CKAAA NICONOPYWEHHA. Y NAHOMY BHNAAKY HE CTABHTLCH 30 METY
OeTANbHO BUCBITIWTH CKRIAA JAICONOPYUIEHIN, OCKIABKHM BOHO € PisHOBHAOM
€KOJIOTIIHOrO NPABOIIOPYILEHHA i, BIANOBIMIC. IAHE MUTAHIIS WIMPOKO Bii0G-
PaXKeHo B Aireparypi. ToMY Caia 3ymHHHTHCH Jtile HA ACHKHMX aCHEKTaN Lboro
MUTAHHA, WO CTOCYIOTLECS 1NPABOBOT OXOPOIIN Jticin.

Bpaxopywun nomsagd B Myurana [9. c.71], B.B.Fletpona f13. ¢.150],
o 08" €KTOM €KONOrisIHOIO IPABONOPY LI HIS € NPHPONIte CEPeNOBHLUE. MOKHA
CKA3aTH, WO 06 cKTOM JHCONOPYILEHHS, BIANORINHO, € Jich aGo nicoBiil gonn.
Mpore, Ha Hawy ayMKy, Sinbw BAAAWM | HOBHUM € PDOIYMItINA MIA JIaHHM
ENEMCTITOM AICONOPYIUCHHT CYCMINLHLUNX BIIINOCHH, SKI NOB A3aMi 3 BIKO-
PUCTAHHAM, OXOPOHOK) JIICIB | PETYAIOIOTLCS 1IPABOBIHMH HOPMaMH.

CyG'exramp aicontopyieHs MoXyTh 6yTH NIANPHEMCTBA, YCTAHOBH T2
opranizailii Gyib-stkx HOPM BNACHOCTI, OKPCMI FPOMaUsiHi Ta Cnyx6osi ocadu.
Bianosiavo ao cratri 16 Koncturyuii Yepaiuu [5], Ao cy6’ekTiB Mmoxkha Binnect
# nepwapy. HecTH ropuantiHy BiANOBiRAN bHICTDL 32 NOPYIUECHHSA NICOBO D 3aKOHO-
AaBCTea NOBHHHI H Aep)kaBhi Oprady yNpasdiHHA, AKI HE3AKOHHO po3nOps-
AKAKOTLCA NICOBUMU pecypcamMu, NOPyuyoTh NOPAAOK HARAHHA 1X ¥ KOPHCTY-
BaHHA, NOCTIHNKI # TMMYacoBi flicokopucTysai. Binnosiauo no cratri 100 Jlicopoto
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Meaprux 1.8, JHCONOpyreHna KK piaHOBHA NPABOTIGPYILIEHHA

kogekcy Ykpailiu, NiANpHEMCTBRA, YCTAHOBH, OpraHizauii # rpomansty 30608’ s3aHi
BIILIKOAYBATH WKOAY, 3aN0AiAHY JiCy BHACTIZOK MOPYWEHHA JTiICOBOrO 3aKo-
Honasctsa [8].

OCHOBHHUM eneMeHTOM c¢y0'eKTUBHOT cTopoHn € puHa. T1ia BHHOKW
pO3YMitOTh NICHXi4He cTaBneHHs 0cobn y popmi ymucay abo reobepexHocTi 1o
¢8o€l npoTHNpasHoi it (abo GezxisnsHocTi) Ta 1V pesynsrary.

KpuminanbHa, anMiHIiCTPaTHBHA BiANOBIAANGHICTb HACTaE NUIWE NpH
HaseHOCTI BUuK. Lo cToCcyeThea UMBINBHO-NPABOBOT BIANCBIAANBHOCTI, TO 34
3araflbHEM NPaBHAOM BONZ HACTAE NP HAARHOCTI BUHU OCobBH, AKa 3anonisa
wxoay. Ane, BIAMOBIRHO A0 CTaTTi 614 LIHBiNbHOMO KoneKCy YKpaiHK, A0roBopoM
a0 3akoHOM MOXYTb OyTH niepeadayveHi BUNANKH BitnoBiganbHoCTI 6e3 BUHN
[16}. Takuit sBunanok nepebauennii y crarri i 187 1lusinbHoro xoaekcy Ykpainm
[16]. MuTaHHA OPUAHYHOT BIANOBINANHLHOCTI 32 €KONOTIMHI NPABCAOPYWEHHA
6¢3 HAABHOCTI BHHKM y CBOTX npausx suceitiuny C.M.KpasyeHko [6, ¢.50-51],
B.Jl.bacaii { I. ¢.74-75], O.C.Konbacos [4, ¢.17], M.M.bpinuyk [2, ¢.477-478].
JaHi NoNoXeHHs cnia 3acTocosyBaTH i NpH XapakirepHCTHIL NiCOMOPYLUSHHA,
OCKIJIbKA BHANOBIAHI AKepena NiasHIneHoT Hebesneku 6 npouteci caoet AianbHOCTI
32B4a10Thb WKOAY i Jicy, AKY CAift BLAWKOROBYBATH. OCh YOMY MOMCIHB{ BUNARKH
0e3BMHHOT IOPHAHYHOT BIANOBINAILHOCTI B rany3i OXOpPOHK AICIB, BUXORAUH 73
Teopii pusuky. chopmynsosanoi B.A.Olirenzuxrom [ 1], ¢.22], TlianpuemcTea,
OynyuH mKepenomM ninsuiueHei nebesmekH, 3abpyanioloTs atMocepHe NoBiTPs
WxXianBBHMM K BHKHAAMIL, AK) OCIAAI0TH HA ACPEeBIO-tarapHUKOBY pOCJ’lHHHICTb,
CYAPOBOMKYKOUH TUM CAMIM PI3HOrO POAY 3aXBOPHIBAHHA # 3MEHLIEHHS
NPOAYKTUBHOCTI NICIB T2 3aBAAION N 1HIWY LLKOAY JicY.

O6’€KTHBHOIO CTOPONHOIO JHICONUPYLIEHHNA BHCTYTAC HPOTHMPEBHA NOBEIHKA
npasonopylwiHuka. Jana npoTHHPaBHICTL NONANAE Y TOMY, W0 NPasonopyutHNK
CBOIMM AISHHAMMH NIOPYLLYE NPABOBI HOPMM B FaUy3l OXOPOHIt NiciB. Jladi npasoei
HOPMH He 0008’ 13K080 nosuItdi Gy T nepeabaueni y JTiconomy koaekei YkpaiHn v
NIA3AKOHHUX HOPMATHBHO-NPABOBHUN aKTax, AKi 0e300Cepeans0 perynowThb
BUKOPHCTAHHA Ta OXOPOHY NiciB, Boxn MOXyTb 6YTI noMiuleni i y iHWHX
HOpPMaTUBHO-NPABOBHX akTax. TOOTO NPOTMNPABHICTL MOBERIHKA MAE MICUEe NPH
HOPYLOCHHI CcreUianbHUX NICOOXOPOHHHX HOPM, A TAKMK 3aI&NLHHX NPHPORC-
OXOPOHHMX HOPM, NPHHLHITIG OXOPOHH NPHPOUH, 3aKPIILIEHIX Y 3aKOHORBBCTBI.
Jliconopywenta MoXe HOCHTH Pi3HUI NPeaMeTHHIR NapaKTep: XPHMIHANLHO-
NPaBOBHH, LUMBINLHO-NPABOBHHA, AAMIHICTPATHBHHA, AHCLBILTIHAPHKIL,

[TpoTunpaste aisHna (1id a60 GeINIANLHICTL) TOBAKHO CNPHUKHHTH
HACTaHHA LWKOAM Nicy abo HecTH peantHy 3arpoly CIPHEHHEHHA TaKo! WKOAH.
PaxT 3anonisHHR WKOAH Nicy a6o peansha 3arpo3a i HACTAHHA € OCHOBHOWO
03HaK0:0 Niconopywenna. Jlana wxona mae psa ocobnusoctel, axi 8iapiaNaioTh
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AKTyancHi npobnemis BACCKOHANTCHHA HHHHOTO 3RKOHOAABCTSa Yxpaiuu

TV BiA NOHATTA WIKOAW B UMBINLHONPABOBOMY PO3yMiHHi. OcobamsicTs wkoa,
fiKa CNPHYUHEHE JIICONOPYUWIEHHSAM, TIONATAE Yy TOMY, WO B MOMEHT i1 BiAWIKO-
AYBaHHA HEMOKRHBO NiAPAXyBaTH BCi peanbHi 36MTKH. Jlesdki 3 HUX Ha 1eil Momenr
e He HAcTaloTh a60 He OTPUMYIOTH 0CTATHLOIO BUPA3Yy, asle BOHH BesyMoBHo
BUHUWKHYTH NizHiWE, KOAH 00 BUHHOT 0coBH Bxke HeMOXAUBO Oyne npen’aanuTy
nperensii 3 X BiglukoaysaHHa 3a 36irom cTpokis no3os1107 AasrocTi. J1o Toro x
ICHYE TICHUI B3aCMO3B 30K MK NPUPOIMME 06  €xTaM i, AKHT NONATAL Y TOMY,
IO, CITPUHMHUBLEH LWIKOAY OAIOMY 3 HMX, TYM CAMHM NOTIPLIYETLCA CTAH iHLIMX,
Haripuknan, caMoBinksa pydxa rpyHTo3ax HCHORS NICY CHPUUHHSE EPO3IK0 MPYHTIE,
BHHHKHEHHA ceneil. Takok, 3ATHCHMBILM CaMOBITLHY pYOKY AiCY, NPaBoNOPYLIHHK
HE a8 MOXJIHBOCTI MOBEPHYTI4 3aTPaveri MaTepianbHi 3acoby, BapTICTL Npaili,
AKI BKNANAJUCH Y BHPOULYBAHNA. A0 334 NICOM: jlatil 3aTPaTiy He TIPHHECIIH
HaneXHoi Biaaayvt. KpiM 10ro, HOPYUINBILM HPUPOAHY piBHOBary, HeoONIAHO
IHOBY MOHECTH MEBHI MaTepianbHi 3aTpary 11a 17 BiAHOBACHIA (NOCauWTH #
BHPOCTITH 1A MICHL IHMIHEHHUX HOBI hepenocTann). Ock oMYy B PO3MIP LKoY
NOBHHHT BXOAKTH i1 noTerLifHi 3arpary,

Foroaxyviouuct i3 AyMEoso npodecopa B /L bacan 110oa0 Herariupuny
HaCNIAKIB MafiHOBOKO Xapakrepy, 8K BXOMITE AQ CKAARY HIKOH, 3AMNOAIHNHOT
HENPABOMIPHHM BHKOPHCTAHHIM 1IPUPOAHKX 00 eKTiB { ). .84 [. MOucHA BUIINHTI
TAKi eNeMEeHTI CKAaay eXoNoro-eKOHOMIMHOT WKOAH, CIPHYHHEHOT niconopy-
HeHHAM: |} sTpara BapTOCTI NOILKMUAKCHHUX a00 3HHLUCHHMX NICOBHX pecypcib
(peanbii 30MTKM): 2) gTpaTa NEANOT KiNLKOCTI NICOBUX PECYPCiB, BAPTICTE RKIN
NPOSBHTLCH B MAHOYTHBOMY ¥ 3B A3KY 3 NIIBUILEHHAM TX TIDOAYKTHBNOCTE: 3} 1e-
NOBEPHCHI BHTPATH HA MATEPiaNbHO-TEXNIYIHI 3acobK, onnaTy npai & 7.0., 3Ki 6vn
BKNARERI 1P ACMIAAI 38 NiCOM, SILABHLICTII ROTO ITPOLY KTHBHOCTI 4 ) HeOOXi/H)
MaFBYTHI BUTPXESL stKT CIIA NOHECTH 3 MCTOIO BIAHOBJICHHS PIBHOBATH ¥ J1ICOBOMY
(NPHPOAHOMY} CEPEHOBHLILE, SIKA TTOPVIIEHD BHACHILOK CKOEHHSA JIICONOPY IULIHS.

Lle € BUMip serarinuux HaCHifKiB y MarepiansiomMy nnavi. Flpore vine
AOCHUTL YMOBHHM | He BIA0BpaXKae yCicT IBKOAW, OCKINLKH V I'POILIOBOMY €XBIBI-
NEHTE HEMMKANRO BUMIPATH BECh PO3IMIP CKONOriUHOT IKOAH. | 1OMIKOAHBLIH uN
FHUELUBLIH AICORY POCIURHICTh, Y3E HCMOKITHBO BIAHOBHTH 1T NPUPOAHNA CTaH,
TOOTO RTPAT NPH ULOMY GAKTHYHO C NEBIZLTOBHIMII, 0K § MATEDIUIBH] pecypen
TpH uLoMy e Oyno 3anytueno. Jlo To1o x, NoTPIbHo HeMannil NPoMiKox vacy.
wod BUPOCTHTH NepeBoctan, skl Oyno nianano caMosinbHIA pyGui. A neski
BHAH NICOBOT POCIMHHOCTI MOXYTL BIaradi HE NIANATATIL BiAHOBACHNIO, (€
CTOCYETHLCA, B NEPLUIY YEPry, 3HHILEHHA PIAKICHOT | 3HHKAIOUOT pocsinbHoctt. ¥
HBaHOMY BHNaaKy nNpo Oylb-sKy TPOLIOBY KOMIIEHCAWIIO oAl i rOBOPHTH,

OmKe, NICONMOPYWEHHS — UE NPOTUAPABHE, AK TIPaBUIY, BUHHE AiSHAS
(nif ¥y 6e3aIANBHICTD), AKE COPUYHHAE UIKORY NICY YW HECE pranbHy 3arposy
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Menrvrux 1. 8. Jliconopyinciinn sk piiHosHa NPABONOPYIICHHA

CNIPHYWHEHHA TAKOT WKOAH, NOPYLIYIOMH BCTAHOBNECHI BUMOTY BUKOPUCTAHHA T2
OXOpoHH Jicis. O8'€KTOM jticonopyiluerH, BiANCBIAHO, € tick abo nicosuii foHa.
Horo 0co6NHBOCTAMH € T€, WO MOCAraE BOHO HA CYCNiNbHI BIAHOCHHH, AKi NOB’ -
3aHi 3 BAKOPHCTAHHAM, BiATBOPEHHAM T& OXOPOHOIO MiCiB. PeansHy wiony, aKa
3aBJACTLCH NICONOPYLIEHHAM, BAXKO BUIHAYHTH, OCKINLKH 3GUTKH HA MOMEHT
BIAIVKOAYBAHHS B OKPEMHUX BHIIAAKAX MOXYTh LUE HE HACTATH YH HE OTPUMATH
ROCTAaTHLOTO BHPA3Y.

I. bacad B./1. BiauiKOAYsANH KON, JRIIONISIINT CKONION U IHAMH NPAROIORYINCHIAMK / Jlucepranin
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Melnyk P V.
FOREST VIOLATION AS A KIND OF OFFENCE
In the given article the author exposes notion of forest vielation king into account opin-
wns ol research workers feom (he given problem, Lights the featnres ol given notion. Characterias
Ihe elements of lorest violation.
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5. O.bupabay
NrPO 3ACTOCYBAHHS TPYAOBOIO KOHTPAKTY B
HAYKORBIN C®EPI

OOHWM 3 OCHOBHUX HaNPAMKIB PO3IBUTKY HAYKW TPYNOBOIrO Npasa Ha

Cy4acHOMY eTari € 3anposanxeHtn Ailornx mexanismib, AKi 6 He TinbkK 3a0e3ne-
qyBany MakcuManbHy eeKTHBHICTL TPYAOROIO NPOLIECY, ane #, ¥ nepuly Jepry,
BCTAHOBAIOBANN HEOOXiNHI YMOBH 4715 peanizauii Ta 3ax+ICTy Npas npauiBHUKia,
33A0BOAEHHA TX 3aKOHHUX iHYepecie. Y pi3nuXx raity3isx eKOHOMIKY 1l 3aBaawhs
BHPILLYIOTHEA 3 ypaxysaHisiM X cneundiiki Ta ocobnupocteit. OnHuM i3 npiopy-
TETHUX HANPAMIB ZIAABLNOCTI AepHaBH € 3ade3ncueni st yMon TS PO3BHTKY HayKi.
Ha choronni Yipaina, Ha Kallk, RIACTAEC Bifl pO3BHHYTHX KPalll 33 KIILKICTIO Brpo-
BALKEHHUX POIPOGOK. Npoaannx nieusii routo. Tamy neprkana goKnanae 3ycHin
10 TOro, 1Wwof Hayka Biairpasana NepuIopsaaly pois y itauloMy cycninbetsi. [lepw
3a 8ce noTpibHe Hanexie idadcyBaHua 11HeT ranys3i. BaXIMBOIO YMOBOIO LIS
3POCTAHHA 0OCATY HAYKORNN AOCAIKESHD € {1 FKNICIKHE IPABOBE PEIYIOBAHMA X
opranizauil. a yakok npaiii HayKkogHux etispodiTHukia, Haykosa iisuibHICTE Mac
CROIO CYITEBY CREWMgiKY, romy npans ocib. o suissri y il cdepi. nnmarae
andreperLi HoBaHOrO NAXOMLY 3 GOKY 3aKod1eanBus. QMIHM 13 CYTTEBHX MOMEHTIB
B uifi npodnemarH Ui € IUTaHHA MOXKIIKBOCTI 3JACTOCYBIAHHSI TPYAOBOTO KOHTPAKTY
NpH NPUAOMI Ha POBOTY HAYKORNX NPaLliBHIKIR.

Cnia 3a3HA4MTH. BIO OCTaNHIM 1acoM HPOOUIEMI KOHTPaKTY B TPYACROMY
fipaBi Oyno NPUCBANECHO AOCTATHRO YBAFM B IWOPHAHU ATTeparypi. BinMiTimo
HaykoBi npaui Takux yuewux, sk B.LTIpoxonenka [1], KO.I'.Oproseskoro [2].
B.B.)Kepnakosa [3], C.M.Ilpuannka [4), C.O.Cuibtienka {51, FO.B.Bapainok |6,
O.B."aspuatox [7], O.M.lyronosoi [8] ta i, Pazom i3 THM nuTaning npo Mox-
SHBICTL TA YMOBH 3aCTOCYBAHIIA KOHTPAKY HOT (POPMH HPHITHITTS HayKOBWIB Ha
POdOTY CREUMIANBHO HE PO3IINIANKCD.

MeToto craTyi € HOCHIIDKENHA NPaBoBOT IIPHPOAN TPYAOBOFO KOHTPRKTY.
BCTANOBNEHHA HOMQ CYTHICHHX PHC TQ BIAMINNIOCTED B TPYROBOI'O A0TOBOPY.
aRaN I3 MOAUTUBOCTI BUKOPICTAHHA TPYAOBOMO KOIITPAKTY LLOAO HaYKOBHX iIpauib-
HHKIB | NPOTNOIMLIA KANPEMKIB YIOCKOHANEHHA 3aKOHOKBCTRA 3 LLOFO NHTAHHA.

KouTpakmia hopma TPpyacBore soropopy Oyna BseneHa 20 3aK0HONABC TBA
Yipatuun y 1991 poui, konw 3akonoM Yepaiuw Ne 871-XI11 sin 20 6cpesus 1991
poky “Ipo sBHeceHHA 3MiH | A0NoBHENL N0 Kosekey 3aKkoHIB Npo npaLe Ykpaik-
cekol PCP npm nepexogi pectybnikn 10 pHIIXoBOT exoHomikn™ [9] crarrs 21
Oyna sHKkRaacHa ¥ HORBIK peaakuii.

Bianosiano no 4.3 cT.21 Koaekey 3akoHiB Nnpo ripauo Ykpainy ocobnuscio
$GopmMOIo TPYAOBONO 10FOBOPY € KOHTPAKT, B AXOMY CTpoK ftoro aif, npaea, obos’53-
K¥ i BiANOBINANBHICTE CTOPIH (Y TOMY YUCAi MaTepianbHa), yMOBHU opradizauii i
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bapabawe IO. TIpo 38CTOCYBANHA TPYIONOIO KONTPAKTY & Hayxosil cdepi

ONMAAaTH Npaui, YMOBH PO3ipBatHA AOrOBOPY, B TOMY YHCJ AOCTPOKOBONO, MOXKYTh
BCTAHOBAIOBATHCH YNOAOIO CTOPIH. [TpH 1LOMY 0COONWBHM YHHOM BIAMIYEETHCH,
wo cdepa 3acTOCYBAHHA KOHTPAKTY BH3HAYMAECTLCA 3aKOHAMU YKpaiHH.

MH HeaapMa 3BEPHYAY YBary Ha Leil MOMEHT, OCKINbKH A0 BHECEHHS IMIH
ao cr.2] K3nll xono ocib, 3 akumu MoxHa Gyno yknagatv KoHTpakT, Oyno
Ha#3EUNAAHO LWHPOKUM, Lie Nop’a3aH0 3 BHKOPUCTAHHAM ¥ Nonepeanil peaakuil
4.3 cr.2] Tepmina “3axononascTeo”, Ha To# vac icHysano 6nu3bko 76 HOPMaTUBHO-
MPaBOBHX AKTiB, AKi AOIBONAAM 3ACTOCYBAHHR KOHTPAKTHOT (POPMH, OCKINbKH
Piwennam Koucrutyuiinoro Cyay Ykpainn Ne 12-pn/98 sia 9 nunua 1998 poky
[10] 6yno po3 acHeHO, WO TEPMiH “3aKOHOAABCTBO™ OXOMUTIOE AK 32KOHH YKPaiHH,
WHHHI MDKHApoAHi AoToBOpH Ykpaliiy, 3rona Ha 0608 #3KOBICT #KMX HAaAaHa
BepxosHolo Papoto Yxpainu, Tak i nocranosu BepxoHot Paau Yxpaiwu, ykazu
INpesuaenra Yxpainu, aexpetu i noctanosu KaGivety Minicrpis Ykpainu. npuiita-
Ti B MEXAX iX IOBHOBAXXENB Ta BIANOBIAN10 A0 KoHCTUTy Uil Ykpatau i 3akoHis YkpaiHu.

Taxe noMMPeHHs cPhepH 3aCTOCYBAHIIA KOHTPAKTY NPH3BENO B0 THAUHOT
KiIbKOCTI NOPYLICHB TPYAOBHX NPas MPailiBHIKIB, 0CKLILKH POSOTOAABLI B ORHO-
CTOPOHRLOMY NOPAAKY HAB'3yBanH im KoHTpakTy hopmy. Korrrpaxre yknaaanucs
Ha HeTpHuBanMii cTpok - | pik, 3 Micsui 1 HaBiTh | Micalub. 36inbUICHHS KiNBKOCTH
cxapr i3 60Ky NpauisHUKIB, 3 AKHMH GYH YRNANSHI TaKi KOHTPAKTH, 3MYCHIIO 3aK0-
HOAABLA BHECTH 3MIHH TR OOMENNTH Cihepy 3acTOCYBAHHA KOHTPAKTY. 3 WIE10 METOIO
24 rpyaas 1999 poky | i1] no c1.21 K3ull 6ynn sHeceni sianosinni 3Midn: nepenix
ocif), LWOAO AKHX 3ACTOCOBYETLCA KOHTPAKTHA hopMma NpHiloMy Wa poboTy, scTa-
HOBMIOETHCHA BUENOMHO 3AKOHAMH — aKTaMmIl, LG MOXKY Fb ITPIAMATHCA TAUIAMEHTOM
Ykpainn abo wapoaoM Ha sceykpalHebkoMY pediepeliaymMi, Craiom Ha CbOMOAHI
TAKHX 3KOHIB HANIYYETHCS O3bko 40, cepest HUX OCHOBHHKH aKT Y ciepi NPaBoBONO
peryitosatts HayxoBOT ABAbHOCTI — 3akon YikpaiHu Ne 1977-Xil Bia 13 rpyaus
1991 poky “Tpo Haykosy i HaykoBO=TeXHiuny aisueHicts” |12),

BaxknuaHM MOMEHTOM RNPHU AVCITIIDKEHHI IHCTUTYTY KOHTPaKTY B TPYAO-
BOMY MpaBi € 3’ACYBAHHSA HOMO CYTTEBUX PUC, (IO AOIBONRIOTH BiIAPIZHATH HOFO
BII TPYROBOrO A0TOBGPY. [0 Takux puc ¥ AivepaTypi, 30KpeMa, BIANOCAT:

- CTPOXOBHHA XapaKkTep.

- 0008°93K0BY NUCHEMOBY hopMmy:

- HAABHICTL KPIM OCHOBHHX TAKOX AOMATKOBHN {(paKkynbTarvBHHX) 30001 ' 13aHb CTOPIN;
* BCTAHORJIEHHA ROJATKOBHN niacTas Wis 3BiasHenns {13, ¢.4-5].

Moromkylouucs, B ocitosBloMmy, i1 3anpornodosaHole K).B.bapantox cxe-
MOIO BIAMIHHOCTEN MK KOHTPAKTOM | TPYLOBHUM AONOBOPUM, HE MOXEMO HE
BIAMITHTH NEBHOT HENOCRILOBHOCTI NPH BUKIAAEHH] HEIO HACTYTHOIO MaTepiany.
Tak, npu nonansutibi xapakrepHcTHUI TPYAOBOTO KOHTPAKTY BOHA BUCAOBAIOE
AYMKY HIOAC MOXNHBOCTI YKIIAAEHH TPYAOBOFO KOHTPAKTY 06€3CTPOKOBO [Tam
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¢aMO, €.8]. MR He MOXEMO NOMCUUTUCH i3 TAKOK NO3UUIEID, OCKINILKH, BPaxXo-
BY1OYH OCOONHBOCTI NPABOBOT NPUPOAH H NPHIHAUEHHA KOHTPAKTY ¥ PETYAIOBRAHHI
TPYAOBHX BIAHOCHH, MOXHA NOBOPHTH JIHLIE NPO CTPpoKoBHH Xapaktep uiel dopmm
Tpyaosoro aorogopy. Lle nos’szako 3 TUM, 10 1anNpoBa/KEHHA KOHTPAKTHO!
topmu npuiloMy Ha poboTy O0y)0 BHKAHKaHO NoTPeboo ¥ BBEACHHT NONATKOBUX
MPaBOBNX MEXaHiIMIB pealiizalil rpoMaga HaMH CROTX TPYAOBMX IHTEPECIB B YMO-
Bax CTAHOBAEHHA PHHKOBOT €KOHOMIKH. LLIBUAKOITNUHHICTE POIBHTKY PHHKOBUX
MPOUECiB, NOPIBHANHO i3 CHCTCMOIO BIAHOCHH, sIKd iCHYBana npH ‘‘naanosii”
EXOHOMILL, BHKAHKAC A0 AHTTA TaKi npaBosi POPMH PEryIOBAHHA TPYAGHEMX
BiAHOCHH, AKi 6, 3 0AHOro BOKY, 3aXHILANMN TIpaRa 1IpaLLiRHIIKA. @ 3 JHILOTO, -
NOIBOIANN BAACHHUKY 3aiy 1M 40 pabOoTH BHCOKOKBAFIPIKOBAHIX ClIBPOOITIHKIB
JIMLIE HA NEBHUIT TEPMIH, JUISL BUKCIIAHNS NOTOUHHX BHPOOHHIIIX JARMAAHD.

HaromicTb. npaporii HOrCHWIAN KOHTPAKTY K MIf1I0B010 IHCTPYMEHTA Y
PerymoBaHHI TPYAOBUX HPIBORIHOCHN 1€ BHIEPNYCTLCS BHKAIOUHO TepMi-
HOBHAT XapaKTepucTHRamMt fioio ait, HaiGuiin BaActBiM MOMCIITOM ¥ A0Chi-
ARCHHL UIET DOPMB 1 PVAOBOIY AGTOROPY (. HA (A TTOIISCEL SIHCOSIT HBHN
NADIEKTED NP BCTAHOBIIHI 3MICTY KOHKPETHOM? Kot pak1y. Toi1o sakonoaaseis
HAMOB MARCHAMAUILIH MOKRBIIBOCTT CTOPOMAM KOWTPAKTY JUISI BPCFVIFORBAHNEA YCIN
ACNEKTIB MANOYTHLOT TPY.TOROT ATANLHOCTI. Y ULOMY 38 A3KY CIISL HQTOANTHCh 13
CAYUIHOIO AYMKOO, BHCAORACHOK O.13,17aBpaIQK., 1O “MeTa KOHTPAKTY ... He Y
TOMY, WOD CBOTM CTPOKOM AOBICHTH HAZ FOJIOBOIG NPARIBHUEA “laMOoKaiB Mey” |
THM 3BOPOTHO BHKAWKATH IKVC L MATePiafbHy KOMIICHCALLIFO UM HEHI 1iJILMH, a Y
roMy. wod GiNLy; HIASCNIPAMOBAHG CTHMYMOBATH (IPAIUG KOIIKPCTHOTO fIpi-
ivHHKa # po3BUBATH HOrO TROPUi MOXAMBOCTI [7. ¢.5].

My Bxe HaroNoLIYBANM HA TOMY. 1UO B CHCTCMY 3AKOHOAABM WX aKTIB, sKi
nepeadavaloTh MOKIINRICTE 30CTOCYBAHHS KOHTpaktol dhopmu npriiomy 1a
povOTY. BXOAHTHL 3akon Yrpailt “FIpo naykosy | HayKOBO-TCXIIUNY HisIAbHICTD
{Aam — 3akon). LieH nopMatBio-1PaBoBHA aKT C OAHIM 3 OCHOBHHX Y NIPABOBOMY
perynioBaHiil npaui traykosuis ¥y Hatlifi aepskasi. Plonpu fioro saskausicrs ans
BPEryRIOBAHHA CaMC TPYJAOBOrO G2I0KY 1THTakh, JIESTK 3 HHEX, L U200 DIOITSL
BIKAAACHI B 3aK0HI 1e 30RCIM Yy uiTKii dopmi. 11, B nepiy uepry. crocyerscs
NONOKEHb, IPHCBANLHHX NPIITIOMY Ha poboTy.

Tak, stanosinio 1o CLO 3akoHy HPHTTHSTIA Na PodOTY HayKOBHX (IpaLiB-
HWKIB 3AIHCHIOCTECA 112 OCIIOBI KORKYPCHOTO Biabopy. Ipk LLOMY 3a3nauacTbes, wo
HayKOBHMH NpauiBHHK 30008 R3aHHH NPOBAAUTH HAYKOBI AOCHIKE HHI BIRNOBINHO
A0 YKJAACHHX A0rosopis (KoHTpakTin). Creuianbno, B SKHX RUpanKax 3acTos
COBYETHLCA TPYAOBWH A0IOBIP, @ KOJIM — KOHTPAKTHA (BOPMA, 3aKOH lie OTOBOPIOE.
Takok HEIpO3YMINO, fki came A0roBopl (KOHTPAKTH) MAC HA YBA3i 3aKOHONABE Lib,

| TyT, Ha Haw norNag, € NeBHa nporanuka, Cnpasa B TOMY, WO NPaKTHka
LA IWAAXOM 32CTOCYBAHH CaME KOHTPAKTHOT (POPM M PEryLIOBAHHA TPYAOBHX
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NpaBoRiAHOCHH HaykoBUiB, Toai sk Tpynoeni ACrosip Npy NpHAOMI Ha poBoty
HAYKOBHX NPALLIBHUKIB 3aCTOCOBYE TLCS BCE MEHIUE Ta MEHIE.

Taka cMTyaklis He BIANORIAAC OCHOBHUM HANPSIMAM POIBHTKY TPYACBOIO
JAKOHOAABCTRAA I HE COPUSE NIABHLLCHHIO NPECTUKY POGOTH HAYKOBLA, OCKIIEKH
KOHTpakTHa (popMa He 3abesncuyc rpHBanoOro Xapakrepy TPy oBYX NMpasoBia-
HOCSIH. Y BHNAAKY YKNAACHHS CAME TPYAOBOFO HOIOBADY 3 KOUIKPC I'11IHM 118YKOB-
UeM B OCTAHNHLOMO BHHITKAE BlILNIC BICBHCHOCTI B TOMY, INO IPYIORI NPaBORIA-
HocsiM Oyilyth TPUBATH O THN P, A0k floro apodeciiing skocri Oyayit Bia-
nosigatTy 3aimanifi nocani. | pinicnig 040 POIIPRAHI TPYIIOROTO JMOTOBOPY
e Oyne ancakari BiA CBAROAI polorosasns, Jlo 1000 K HayKoBa AiMbHCTs €
CrENpIMIHIIM BILTOM MHOACLROT A LHOCTI, 1110 MAE BCTHIC3HY TROPUY CRANLORY.
Tomy 31 etherinne 3aIfCHCHIs TOrPeSYC HATIIOCTI MAKCIIMANLIOT COOGOMH
NERCARNOCTT HAYROBOIO FPERIOKRI A JIHIQSSIN 1B 30 MOHLETOCHHE 13 WIACHEIKOM.

HAcTN TN MOMCHTOM ¥ (112106 MOEMIBOCTCT SICTOCYBAINS KONTPAKTHOT
Popaty an Kol CePi ¢ BUARICTHN CHIBRBLAOICII VIKNN THON (PIBOBHN SIBINL
SIK TPA OB ROHIPAKT T8 ROOKS PO, SR S EOC L. HPHTINS i gy ke o podoTy
TRICHIOCTIC 11 ROUKYPEINN 3 aN. Ele 31Erac, 100 gt 1asB1asc e ssnieii B
HAVKOBITT A C1HORTOTONOIIYCTHCST KOHKYPC. SENHLOMA {DOpAIs e bes Hpogreciiini
BIMO?EL 't ROHAMAATIB 1Ha sUmasLiny nocany. Ha avawy Bt LIEapedensiioro
ROHKYIC, ¥ (1020 JIPABOBOMY BUMIPI. € FANOBHTEL COOUIO ™ SMII I, HRC MIIC HD MCTI
BHABICHITS KPAELLIX i3 YUACIIHKDE (KAl AT, 3/08yBasis. npereniienris)” | 14].

ToOTO. KOAM OTOROIINVEIBOH KONKYPC, BIACHIIK {(MIOBNOBAKEHHIT HHUM
OPIAH) HPUROHYE NCRNY POBOTY. N0 BREOMAC RGBT KOMIDICKS YMOB.
TAKHX. HK NAPAKTEP BHKONY BHOT POOOTH, OIANTA NPAIL, POKHM POOGTH TOULO.
Meta KoItKy pey - - BUARNTI OCODY. PO CHINE STROC 1KV po-tiepioe. 1aiGisiLw
ROBHO BLUIOBIMAROTEH 11POTMONOBAHITT FIOCA, T HO=UPVTC. KN HUIKOM BIRIITORYC
PO POOOTOAARIEL (V1IRe, HO CVTLL el IPONCT MO HPCACTABYTIL %K
AOWYK OCODI ML BEANIOBIANY (UCANY.

Konmpagr ke, Sk IHCTPY MUIFT YPCIVIIHOBARHR TPANOBNN (PABORIANOCIIN,
FACTOCORN CTHCH TOMIL KON POOOTORIRLS MIKABHTL. N Bepms Geprry. ocofa npaiis-
HHKQ. BRAXOBYIOMH RPIT ULOMY BHKBOUIICTL, 3HTIYVILECTL i CHCLUHPIKY poOOI It
AKY B Madidy 11L0MY AOBEACTHCS BIKOUYRATH BpCTeinc Y. Tomy hpotec npiiinsTi
Ha PaBOTY NP YKIAACHI TPANIOBOIO KOHTPAKYY 1OCIITh BbEI BEPCoHi(hiko-
AR, iHAsBiAYyanLHIT XapaKIcp, HDK ¥ BHMANKY 3 HPOSCICHIBIN KOIRYPCY.

[0G10. Ha Haw OIS, RPAXOBYHH OCOOIIIBY LIPAROBY 1IPHPOIY KO-
KYPCY, Hali0in b1y BiANOBIANCIO POPMUIO BPLTYAIOBAHII TPYAOBIX IPABOBIAHOCHH
i3 NEPEMOIKLEM KOWKYPCY ¢ TPYIAOBIIT HOTOBID.

Po3rnag ouTaHHs DPO 3aCTOCYBAHNA TPYAOBOIO KOHTPAKTY B HAyKoBii
cdepi Gyr 61 HENOBHUM, AKULO 6 MU HE HPOAHANIIYBANH BAPIANTH BUPiLLIEHHS
noaibHUX NUTaHbL ¥ 3apyBikHOMY 31aKOHOLABCTBI.
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Y ubOMYy MUTAHHI CHOCTEPIracETbLCA ABA NONAPHI HAnpAMKH. Tlepuinit 4
HHX XaPaKTEPHIYETLCA NIPAKTUMHO NOBHOKO BIACYTHICTIO B CRELIANBHOMY HOp-
MATHBHO-NIPABOROMY AKTI 3 AUTAHEL HAYKOBOT AiANbHOCTI NPABOBHX HOPM, ki
BPETYNLOBYIOTE (POpPMY NpuitoMy Ha poOoTy HayKoBUA. SK NpPHKNaR, MOXHa
nasecT 3akoH Pecnybaiku Kasaxcran Ne 225 Bin 9 vyepsHa 2001 poxy “Tipo
Hayky” [15]). ¥ uboMy akTi 3aCTOCOBY1OTbCH AK TEPMiH “KOHTPAKT”, TaK i TEPMiH
“noroeip”. OnHakK 1x BUKOPUCTAHHA NOB’A3aHO 3 NPOBIEMOIO BHKOHAHHA HayKo-
BUMU MpauiBHUKaAMK ACPKABHUX 38MOBNEHb, MPAHTIB, NEpeaayi npas iHTEneK-
TYanLHOT BIACHOCTI Ha Pe3ynbTaTH Haykosol AiAnLHOCTE (CT.CT.5, 6, 8 Ta iHwWi
BUHe3ragyBaHoro 3akoHy). Jlo uie€i s rpyny kpait MoxcHa BiaHecTH A Pocificbky
®enepauno. Crarra 8 ®enepanbhoro 3akoHy PD Ne 127-d3 sia 23 cepnus 1996
poky “Ipo Hayky i AcpXaBHy HayYKOBO-TEXHiIUHY noaiTuky" [ 16] perynioe nnuse
MUTAHHA NOTrOBIpPHOT (KOHTPAKTHOT) GOpMK B32€MOBIAHOCHH MIXK HAYKOBOK
OpraHizaiilg Ta CneXueavaMu Haykosol nponyxuil. HatoMicTt nuTaHHs BHKO-
PUCTAHHA TPYAOBOIO AONOBOPY B HAYKOBiit chepi AifNbHOCTI UMM AKTOM, K 1B
NONEPECAHBEOMY BUNAAKY, HE BPEI'YALOBaHI.

Ho iHwoi rpynu MoxHa BiaHeCTV KpaiHK, cneuiasbHe 3aKoOHOAABCTBO AKX
MICTHTE BIANOBIAHI HOPMH, NPEAMETOM PETYIIOBAHHA AKMX BHCTYNAOTh AQrO-
BipHa opma Tpynoeux npasosiaHocuH, Hanpuknaa, ct.15 3akony PecnyGniku
Binopyce Ne 708-X111 Bia 2| soeTHA 1996 poxy “TIpo vaykoBy aisabHICTE” [17)
nepenbavae, wo npuiiom Ha poOOTY HAYKOBUIB 3AIMCHIOE TLCA HA NiACTABI:

- CTPOKOBOTO TPYAOBOTO AOTOBOPY MICNA NPOXOMKEHHA KOHKYPCY Ha 3aMmi-
HIEHHA NOCAAH HAYKOBOMO NpauliBHUKA;

- TPYAOBOro ROTOBOPY (KOHTPAKTY) 6€3 NPOXOMKEHHA KOHKYPCY Ha 3aMi-
WeHHA NOCaaAW HAYKOBOTO NpauiBHKKa.

Bpaxosylouu NOIUTHBHM A NPHKNAR PETYIIOBAHHA UHX MUTaHb Y Binopyci,
BBAXKAEMO 32 HeoOXinHe BHECEHHA BIRNOBHLAHMX 3MiH 00 3akoHy YKpaidu “Tipo
HRYKOBY | HAYKOBO-TEXHIUHY AIANLHICTL .

Y nepury uqepry notpibHo nepenbaunty HeOOXtAHICTL YKBAACHHS Came
TPYAOBOID IOTOBOPY 3 IEPEMOIKLIEM OFONIOLHEHONO KOHKYICY, NPHUYOMY TPYHOBHRA
J0TOBIp NOBHHEH HOCHTH Be3cTPoKoBUH XapaxTep.

Ho-npyre, cnig Takoxk AepeabatnTi MOKIHBICTL YKIAOEHHA TPYNOBOMO
KOHTPAKTY B NICBHUX BUNAaAKax Oe3 NPOBEAeHHS KOHKYPCY. TakWMH BHnanKkaMi
CNia BBAXATH YKNA/MEHHA KOHTPAKTY TOAl, KONU HAYKOBELUL NPUIIMAETHCA HA
poboty He Ha neBnuil TepMin, 8 HA MAC BHKOHAHHA NEBHOT poGoTH, BMPoBAERNS
NEBHOIO HAyKOBOIO APOAYKIY, & TAKOK i3 HAYKOBHM NPAUIBHUKOM, 110G AOCAT
NEHCIHHOro BiKY.

Taknm YHHOM, MACYMOBYIOUH BULLIEHABEAEHE, MOYKHA 3POGHTH BUCHOBOK,
MO OCHOBHOK NPaBOBOIO (POPMOIO NPUHHATTA Ha poBoTy HaykoBuUiB NOBHHEH
OyTH KOHKYPCHHMIA BIaGIp I3 NOAANLIIWM YKIAAe HHAM TPYAOBOrO Aoroaopy. Jing
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Sapabaws 1O, TTpo 3acToCyBuHNR TPYANROIO KOHTPAKTY B nayxoRifdl chepl

BHKOHAHHA HAYKORUX 3aBAaHb, po3poboK TOWO, WO PO3paxoBaHi HA NEBHHH
nepiof, i3 HAyKOBHMY NPaUIBHMKAMKM MOMKE YKNAAATUCA TPYAOBUN KOHTPAKT Na
cTPOK, 0OYMOBAEHHH CTOPOHAMM,

1. Ttpoxonenkn B, CumsianmouieHusn nonxes “1pyentfl I reip” i Kotrepak™ v ipyAoOROMY rpnpi
Yxpaio # Bicnnk AxaaeMit apasontx uayk Yepaig - 1995 Ne 3 . C.109-117,

2, Opaanckitit 1O T Korrrpakt i1 €00 posii 8 DO 3IHKHOBCHIL, BOACHCOINE I TPCKPATHCIINITT IPYAORIMX
HPAROODRIHSHN # COBCTCKOE DSV PC RO Bpann, - 1901 - Ne 8 . (.50-p2,

3. ¥Mepnakos B.B. Kmripakl kak acodad depsi rpyaosora Jlateanpit /7 HpaGaeMs
COBCPBICHE FRORIAI SIKONOARIGILE 115 YROAILY H KT MK CRD T EeHe s K ki resHent
ACKI I 01 11203 WHIAX COQOITE1ETT MR HODD ] By o KoM pe i s Aomsuas yIeHIs
it conekarewil. — X 1991 - C.61-062,

Aonmko C. MU TPOon) KOIErars 3 sikeno G hoas Ykpaibin £ Artopedh. Juie.. kaiuL 1opieL
navk: 12.00,05 7 Hamomuimsna ropiiimna asicicais Yxpann., N 1995, 4

CClingenwo C.O, Capakormit ipaomiid Jiosi £ Astepedy Jure. - ke mpn, s ke 12,0005 /7
TRBOTRL IR POPIBIEN ARIIMIA YRpie ivicin Spocaisa My gpeon, N 2001 - Te e,

6. Lapatnor JO B, Ouod2nsoc 1 saie v apyioses sonipasiin # Hpano Yepaisms [OUR. - N 9. -

. 24-78,

7. Vanpoiner (O B KOmpart s aps. osoMs iy ¥Rpadone £ Anjopeip, e L L. 1011 18VKS
12,00 O3 7 Kirenknid auoncenni yerepenae t inieni Bipaea lHewwenga, Ko JW98. - 17 ¢

& flvonosis ON Yiaou 5ipo npain s ps oRIY SaRanoane vear VRpitinm S \sapeh e,
KOE, pi L s k; 12,0003 7 KiinesRmil snoma issnsii s sinepense iveni Tagaca iHenacaka, -
K. 2004, - 23 ¢,

9. [po BHCCSIINA 37103 | I0HONHSHL L0 Kojesey scopin o spasino YRpEnne ko PPCE apan nepexoai
PN OHIREE 10 PIKOROT CRMIOMTKN. Jakon Yepirivn Ne 87 1-X1 sia 200 sepeing 1991 poky #
Bizosocti Bepxoniiod Pagin Yepain, - 1991 - Ne 23 - CL267.

10 Piotemst Kaise eeersigidoonsy vy Yapatnse Nel 2-pi/98 wiae O ot 1998 pogry (clipasa 1poe
LAOMRPCT TCPATHI “3aR0I, G 15607) 27 Onpindiinidi siedns Mepaiom 1908 - Ne 32 .-
< 120v,

P HIpe ssiaece st sa1in 1y Kosekes sakonin (o opanwo Yiegain: Jason Yspaisn Ne 1 336-X1V 8i1
24 ypann 1999 poky # Biswsiocr: Bepxosnod Paan Yspaim, - 20000 Nen 7 - Cid L

(2. Hpo Haykosy 1 aa Kaso- 1SSHITNY LI T Jaken Yoy N 1977-N11 s 13 1pyiaos
1091 pory /7 Bowsoe i Bepsomnad oo Yepadsan - 1820 Ne 120 Cules,

13, bapimgos 1003, Komipiasr a5 gL 0 ipaaomna  torasepy £ ARoped. e . Kc 1oeL mn ke
12.00.03 7 IKire b i aarponaaniedii Heperte Cisseni Lapaca Hlensenka, Ko 1999 - 16

L, Harpeseasuniy B0 Kengvpe /2 1Omecotmn caasiranens. - K- Bigi-no “Yepiinenka
SHHRRONC " ive ML Biskpia, 2000 - 13 2064,

15, Quaske: Juson PeenyGankey Kagxe sanr Ne 223 a @ oo 2001 tocaZ Reaovow i [apsancin a
Peenyiakn Kasaserin, — 2IMH - Ne J3 16, - (1220

16 O pay ke 1 10y KIPC I BEHHON HAVH- TEXIBres Rof Lo s Periepicibsi gl 3iason Poccikicrold
Meseparts N 127-003 o 23 o v 19%0000a / Pacepiickay e, 1996, - N 167,

7. mvunol aewiensnoe r: 3akon Pecin dnnsn beaapyen No 708-X1TH a1 21 okandpa 1996 nuw #
Beaosocin Bepxosioro Corera Pecn Sk lroapsen. - 1896, Ne 3d - CL608.
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Baritvash GO
ABOUT USING OF THE LABOUR CONTRACT INTHIE SCIENTIFIC SPHERE
The questions of legal regulation of cmployment of the scivntitic employces and also op-
partunity of the conclusion with them the lubour contract are considered m the artichke. The author
analyses the necessily ol the conclusion with he scienee oflicers, which have won competition at
employment, permanent iabour contracl.
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AKTyansHi NPpoleMH BAOCKOHANEHHA YHHHOTO 3axoHonascrea Ykpaiid

Mapuy X.M
NMPABOBE PECYJMOBAHHS NPUPOIAHO-3ATIOBIAHOrO
®OHAY YKPAIHU

VY paasHCsKil NpaBoBif Haylli TPHBANKHH Yac ICHYBAB CITiP WIOAO NUTaHHK,
npo npupoaxo-zanosianvil ¢powna, a came: ouHi puyeri (J1.A.OKopokoss,
0O.C Kon6acos) BBaxany, WO NPUPOAHO-3anoBiAHNN GOHIL He Mac Mpasa Ha
ICHYBaHHA, OCKiINLKK BCi NPHPOAHI PECYPCH BXKE POINOARINEH) MIdK BIRNOBIAHNMH
dronaamu. inwi (B.B IMeTpos, B.I"€Menbaosa) cTeepaXyBasIu, U0 NPHPOAHO-
3anosiaHuii poHa HeoOXinHO cTBOPHTHU. Bpaxosyioumn peanii CboroaeHH:, BAXKD
He noroantucs 3 aymxkowo C. A [ boMiHOTl, LLO 3eMenbHHi, NicCOBUK., BOAHMH
Qpoxau, doHa Haap cpaMOBaHi, NepLl 3a BCE, HA 33A0BONEHHA EKOHOMINHUX
iHTepeciB KpaiHW Yy BIANOBIAHMX AXKEPENAX CHPOBHHHU, TOMY LLO HOCATL
APUPOAHO-eKcNyaTaui HHK xapakTep i Ix Cieuudika 3yMOBICHA EKOHOM IIHOK
PO B CYCHINLHOMY BHpoGHuuUTBI. Xou, 7K MU BBaMXacMO, | AICOBHH, i
3emMensHui, | BOAHKWH GOHAK NEPEaYCiM NOBUHHI CNPHATH OXOPOHI BiANOBIAHON
NPUPOAHOID pecypcy, HOro pauioHanbLHOMY BUKOPHCTAHHIO B BiINTBOPEHHIO.
OAHak, AKWo HaBITh NpopecypcoBa olinka 3abeineuye pauioHanbHe
BMKOPHUCTAHHA NPUPOAHMX BararcTs, To B OyiAb-AKOMY BHITAAKY LI(E HE BUPILEHO
npobremMy 30cpexeHka | 3a0e3n¢UeHHsT AKOCTI HABKOAHIWHLOMO SIPHPOAHORD
cepenosuina. Tomy nNpUpoaHO=-3anosinHMii (POHA NOKIUKAHUH 3a00BONLHHTH
nepeayciM eKonoritint noTpedu i BiH 00 € AHYETLCH €KONOTIMHOK €AHICTIO {2,
c.6].

3aBaaHHA NaHOT CTATTi NOAsIrac 8 yTOUHEHHI OKpeMHX KaTeropii
0CcOONHBO OXOPOHIOBAHHX DNPHPOAHHX TCpUTOpPiH Ta 06’ckTis npuporHo-
3anoBiaHoro poHay Ykpaiuu.

Mu BpaxacmMo, WO NPHPOAHO-3aMNOBIANHN (hoMA, RK TPABOBa KaTeropis,
Ma€ NpaBo HA iICHYBAHHA, OCKI/IbKH 3eMJIsl, BOAU, NiCH, HAAPA BXOMATHL A0 HLOTO
HE AK CAMOCTINHI CAEMEHTH, & K CKIAAO0BI 1ACTHHY €AHHONO LIAOFO NPHPOIHOMN
KOMIJIEKCY, LIO B3aEMO3IB’ A3aHI MiX Coboto.

Axi x TepuTopii N 00'€EKTH NOBHHHI BXOAWUTH N0 CKNARy NPHPOAHO-
3anoginnoro ¢gouay? Tax, C.A JiboMiHa, BBaxkac, 110 NPUPOAHO-3aNOBIAHHM
(poHa 00’ennyc BCi NPUPOAHI KOMIIEKCH U 00 €KTH, SIKP MAKOTh PRKHM
3aN0BiAaHHA, 3HAXOAATLCA HA TEPUTOPIT IeMIi, BOAHOro npocropy, Hore
KOHTHHEHTATLHOTO Wenbpy | 200-MUALHOT EKOHOMIUHOT 3011, J1O xapaKTepHHX
03HAK NPHPOAHO-32N0RIAHON0 OHAY BOHA BIRWOCUTL: 1) NPaBO BUKIOUHO
AEepXaBHOT BNACHOCTI Ha 0COBAHBO OXOPOHIOBAHI NPHUPOAHO-3aNO0RIAH
KoMmnekc B 0o6’¢kTH; 2) eAMHHKIT peXXHUMm 3anoBiZaHHA — cneuiansHri enocid
opraxizauif 0XopoHH NpUpoaHnx oG 'cKkTiB, AkHN noasrae 8 naknaaaHHi 3a6opon
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Mapuwu X. M. TIpapose peryNioRAHHA NPHPOAHO-IARORIAHOMD Qonay Ykpaing

Ha rOCnonapcebky, pekpeauifiny, KyAbTYPHO-OCRITHIO NIASbHICTL HE CYMICHY 3
METOMN | 3aBAaHHAM U 30EePeKEHHA NPUPOAHO-3ANOBIAHKUX KOMIIIEKCIB | OKpeMHX
of'¢KTiB MPUPOAN B NPHPOAHOMY CTaHI: 3) €AlicT 3aBAakb i Lieh npupoauo-
janosinHux 06’ekris [2, ¢.7-8].

3 HAUIOT TOUKH 30PY, MAHE BUIHAICHHA € HENOCTATHBLO TOMHUM, 30KPEMA
UI0A0 TAKHX O3HAK, AK ICHNM 3AN0AIAAIIHA 1a € AHICTD 3aBhakL, Fak, 3anoBiaHmii
PEXHM XAPAKTEPHUIT JIHILC Ans TAKOT KaTeropii, ax npuUpoatio-3anosiaHi
1epuTopil (HANMPUKAAA, Npupoani 3anoBiaHikd, Giocdhepni 3MI0BIAHHKH,
HaioHanbHi PUPOANI HAPKI). TOMY iHINLTePHTOPIT i 06’ €KTIL. AKHM BAACTHBMEH
MCHIU CYBOPHH NPUPQACOXOPGIIMKIA PEXIIM, 3RAUHIAIOTLCH (PAKTHIHO 1033
YRAroio,

Takok cRipie Nrradiist | 11040 CAHIIX SABAAHL Fa NI OCKIILKH, KPiM
IRTARLHOT, CAUIOY I BCIX OXOPOTHOBARNN HPHPOAHNX ICPHTepiiil | o8 exTin
MEtIt ONOPOHHM, TM BAACTHIRT T CoCuH@inni. XapakTepii /U KOKHOT OKPEMOT
Kateropil i 1o asEins,

i LUHpne Brsiae i oY SHpupo:iHo=-3ao BN o nae
HJLKpacnsna, a cone: npiporno-sanosiiawdi ot #e CNEYIHICTE
VHIKUIBHIIN 200 TIHIOBHN UPHPUIMBX KORDUICKEIB | 00 CKTIB 1IPpHPOiHore
NONQEKCHUA B ASPRINMIOMY ala MIA0 SMIIICIIOMY BHINALL. IO € CTAIOIIRMH
NPHPOAH, EKOAOFIIHE, HAYKOBC, HAPOIHOTOC ITOAPC LIRS 3HANECHIA ARUN 3YMOBTIOE
HEOBXLAHICTS AT HMX CNCHENIHIO0N0 PEXK MY 3AN0BIHOCTI H NPAAROBOT OXOPOHHU,
NpupoaHo-sanmoBtANOMY (POHAY BRACTNBE TAKI OIMAKIL ADIRG ACPKABHOT
BAACHOCTI HA 06  CKTIN Tl KOMIUICKCH, UIO BNONITH ¥ NPUPONUHO-saoRi LN o,
3AraNbHICTL METOMY PErYNORMNIINE PUKHMY OXOPONII 3afosUtHN 00 ¢KTiR i
KOMANCKCIRD QANOPIRNICTL 3aB/alls | (VKL 110 BIKONYIO1b BIAIORIAHI
G0 ER 11 i KOMINACKC 112 ¥HIKIIBHICTE CRIGAGHHN HIC TN HPHPORNO=3HIORINHO T
Gonny: IX upNposHe HOXOEACHHS [6. ¢, V). Y nanomy zifnaneini agiop sseprae
YBATY HA ABI CYTTESI. HA DAY AYMKY., OHGIKD, MK OBMHIT O U 808CTBI
TEPIIOpiaM Ta 08 CRTAOM HPHPOAHO-3RUOBLINOLO POHAY  VHIKUILEICTD
CRAAAOBIN MACTHIL HPHPOAIO-3A10B1ATOTO POILLY T TX IPIPOIIE HONODHRCHHUIA.

Tepamin “npupoino-3anosinnnil o™ MICTHTECA 1 B SAKOIDAABCTBI
Yipaisnn, 0AHAK Y LOMY NPUPOKOOXOPOHHOMY TAKOHOMABCTBI IICMAC BINBHANCHHA
NOUSTTH “NPHPOANO-3ANOBI AN PO, XOv1 BILNORILHI HOPMATIIRHO-NPABOBI
AKTH BIBHAYAIOTH CTPYKTYPY MicT KaTeropil ocobniiBo oxopomostinX repirropii
i 00" ¢kTie. Tak. sinnosiano noe vactuin 1 crarri 3 3akony Yepainu “llpo
NpHpoaAHo-3anoBinnnil gona Yepainn”, no npupoado-zanosiniore gonay
Ykpaltn Hanexarth:

npupoani TepuTopil Ta of’ckTH - NpHpoaHi JanoBiaHuKiL, GiocdepHi
JANOBIAHHKH, HALIOHANLHI NPUPOAHT NAPKH, perioranbHi NaHAWadTHI NAPKH,
IAKAIHKKH, N1aM " ATKY NPHUPOAU, IANOBIAHI YPOUHLLA,
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AKTyaneHi npobnemMy 3H0CKOHANCHHA YUHHHOMD JaKOMOAABCTBA YKparHH

WTYYHO CTBOPeHi 06’€KTH — BoTanitHi canH, ReHAPONOriYHi napky,
300N0Ti4YKiI NApPKH, NAPKH-NaM’ATKH CZA0B0-NAPKOBOTO MHCTEUTBA,

AHAZIIYIOUH AAHY NPABOBY HOPMY, MOXHA BHAINUTY PAL CNipHuX
MATades, Tak, HA Hally AYMKY, HENpPpaBOMipHO BKJIOMEHI A0 NpUpoaKo-
3anosinHoroe goHay 6oTaniuni canu, ACHAPONOTIYHI IapKY, 300N0TTUHE Napky,
Lie moB’a3aH0 3 THM, 1LO POCAHHH, AKI BHpoUteHi B DoTaHiyHOMY cally, TBapHHY,
SKi MoMilneHi B 300NapKy, PaKTHUHO HE € TPUPOIHUMY 00 EKTAMM 3 TOHKH 30py
NPUPOAOOXOPOHHHUX BIAHOCHUH, A€ BUpilWAaNnbHE 3HAYEHHA MAE O3HAaKa
E€KONOMIYHOTO B3a€MO3B'5A3KY 00'€KkTa, WO PO3rNAdacTLCA, 3 HABKOAHLLHIM
npHpoaHuM cepenosuiem. Lis osHaka aonomarae BindiANTH 06" €KTH OXOPOHH
HABKOAHLWHBOFO NPUPOIHOTO CECPEROBH LA Bill TUX KOMIOHEHTIB NPUPORH, SKi,
3ANNIAIOUUCE Y PAHry NPHPOAHOFO NOXOMKEHHS, 332 BONCIO AHOAWHY BHHLINK I3
MeXaHI3IMy B3a¢MO3B’A3IKY 3 HABKOJIMUHIM APUPOAHUM CEPENOBMLIEM i
neperLInY 3 CBIiTY MPUpoAN ¥ CBIT couianbumni. Taknm YHHOM, 3BIpI, NTaxHy, ki
BUAOBNEHI | TOMIWEH] B 300NapK, @ TAKOXK POCAUHHK, BHpOWleH 200 nomiilteHi s
OotanivHuit can, Oyayumn BUAYYEH] MOARHOIO 3 EKOMOFIMHOT CHCTEMHU NPHPOAH,
RepecTany BNJIHBATH HA Xil NPBPOAHOro npouecy i 3 wiel NpHYKHI4 BHItLWIH 3
KONa NPUPOA0OXOPOHHOTO 3axXHcTy [7, ¢.7]. BoTaHiuni caay i 30010riuni napku
COPAMOBAHI B OCHOBHOMY Ha OXOPOHY PIAKICHHX | THX, WO 3HAXOAATHCH Mg
3arpo30t0 3HUKHEHHA, BHAIB POCIUHHOIO H TBAPHHHOro cBIiTY, a TX npasopa
OXOpOHa BHAINAECTLCA Y CaAMOCTIHHHA OXOPONHKWE HaRPAMOK. 30Kpema, naHa
npobnema BUPIWYETHCA LIASXOM NPABOBOIC 3aKkpinaeHHs y Yepsouiit kHu3i
Ykpaivum [5].

KpiM ub0ro, B YHHHOMY NMPHPOACOXOPOHHOMY 32KOHORABCTRI YKpaiHH
MICTATLCA NEBHI CYNEPEYHOCT) B OKPEMUX HOPMAX, SiKi BUIHAYAIOTH CTPYKTYPY
TA OCHOBHI BYMOTH OO PEUMY BOTAHIUHHX caRiB i 300n0TiYHKX napkie. Tak,
cTaryc i 3apaaHHs GortaHiMHux cadis (ctatrs 3 | 3akony Ykpainu “lpo npupoato-
3anoBianuit pona Ykpainu™) i 3oonoriuumnx napkis (crarrs 35 3akony Ykpaiuu
“Mpo npupoaHo-3anoBiAHKH (hoHA YKPaTHN') 1OEHTUUHI — CTBOPIOIOTLCR 3
METOH 30epexeHHs reHodoHay, CTBOPEHHA, RONOBHEHHA Ta 30epexeHHs
KONekUif, BeieHHA HayKOBOT, HaByaldbHOT F OCBITHBOI pobBorTn. Oanak Ha
TEPWTOPIT 30000riMItOro napky, Ha 8iAMIRY Bid TepuTopii Gortaniunoro cany,
CTBOPEHHSA 3aN08BiAHOT 301K He nepeabaueHo.

B ekonoriunomy 3akoHouaBeTei Pocil rpHpanyiit uac BUKOpHCTOBYBaBCH
TepMiH “NpupoaHo-3anoBianmnit ponn Pocifcbkol denepaunii™. ¥ HopoMmy
PenepansHomy 3akoni Pocificekoi denepauii “Tpo ocofnuao oxopoHosaHi
MPpUPOoAHI TepHTOopil” Bin 14 6epesHa 1995 poky Ne 33-D3 ckazano, Wo ocobnnso
OXOPOHIOBaHI NPUPOAHI TEPHTOPIT — e AINAHKH 3emMAi i BOAHOIO NpocTopy, AKi
MarTh 0COBAWBE NPUPONOOXOPOHHE, HAYKOBE, KY/JAbLTYPDHE, €CTETUYHE,
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Mupuy X M. TTpanore perymopaHHs NPHPOAHO-IENIORIAHOMD onay YKpaitH

pekpeaitifine R 03N0POBUEC NPU3IHAYEHHA, BUNYUEHI DILIEHHAMY OPraHiB
gepXaBHOT BAALN MOBHICTIO ab0 HACTKOBO 3 rocnofapcbKOro BUKOPHUCTAHHS i
ANR AKHX BCTAHOBNEHO pexumM ocobausol oxoponu. Cepen ocobanso
OXOPOHIOBARHUX NPUPOAHNX TEPHTOPIH BURINEHO i Taky. stk kypopT [1, ¢.239],
Kypopt, 9K Bua 0coONMBO OXOPOHIOBAHMX TepHTOPifi. BUAINKIOTL | Aeski
naykoBti, cepea skux B.C.Jlizrapo, B.A TTonsxoe, Boun. sokpema, BBaXAIOTS,
L0 TEPHTOPIA KYPOPTY € 0COOHMBO OXOPOHIORAHOIO TIPHPIOAHOID TEPHTOPICK).
11lpapoBe NMOMATTA KYPOPTY. 8K 00 CKTa NPABOBOIO PErYRIOBAHHI CYCIiIbHMX
BIMIIOCHHK, HE CNIBMAAAC 3 ITOHATIAM KYPOPTY K NPUPOAHOIO H NiKyRanbHO-
03 MOPOBUONe ABHIWA. 3 TOUKM 30PY NpaRa, KYPOPT - (0 MICHEBICTb. U1 Mac
NPUPOAHI JIKYBaNbHi PECYPCH. AKI BHKOPHUCTOBYIONHCH 3 METOIO OXOPOIIH
TOPOBTH. ANE TAKA. L0 OIMMIONICHA KYPOPTOM RiZIHOBIIMHE HOPMATHBHO-
NPasoOBIMA AKTAMN I Ha AKXy B CHILY HLOIO CTATYCY HULITPIOCTHEH BIAROBIAIHIE
npasoeBHil pexum. Kypopiy BagcinBi BCi oCHoBH O3DAKEL AIKHM HOBHITHA
BLOBIAA T OCoOAM RO OXOPOHIOBAHA HPIPOIIGL (CPITOpis (BOKPCALD,
BCTANOBIEHNS LIOHO HAHOT 1epIToPiT BLAMINGOIO BI L SEHRAINOIG PLKHMY
OXOPOHHK i BHKOpHCTasIE, veotuipe upirntancnnx} | 7. ¢.10). Oavak aH
BRAKIE MO, UIO HEC CRIA BIJEHOCIHITH KYPOPT A0 (PpDpyyio-ianoesisiore poHny,
OCKINILKH KYPOPT - LC NCPCAYCIM OCBOEHA TCPHTOPRIS 4 BIANOBIAHVIO
iHppacTpykTypoto [4]. KpiM 11,010, 3eMtl KYPOPTY - 110 3¢MAI JIIKYBai bHO-
OILOPOBUOFE PHIHAUCHHA, 2 GcOlNIIBO 0XOPOINOBAN APHPOANT TEPUFOPIT -- 1e
3CMIL NPHPOAHO-3ATNIOBIANGTO (honay.

Bapro noroanrucs 3 aymMkoo B.CJlizrapo i 8 saraaesniit cncremi
ocolNNBO ONOPOMIOBAHNX TePHTOPHT Ta 00 CKEIB (1PHPAAHO=IAIVB ANV
Gonay) BHAIATH ABT CKIANORT JACTHHIE ) 0COMIBRO OXOPONIOBRI HPUPOH NI
repFoPIT Ta 2) 0coGAHBO ONOPOITHOBAIT NPHPEANT OB CRIIL 1Le HOR #3010 3 V1M,
O QCOONNRO IHET ADH CYCILCTBA MPHPOAHE O CRT I (HAM IITHIKN NPpUponn)
PEAALHO ICHYIOTb. IPH LLONY ARTOTIOMHO BUL NN DCOGHITIBO ONOPOHIOBANHIIX
TEPHIOPIiL. Ak 3a0e 3y VL 30CPOKEIHSE HPUPLIIOID ROMIDICKCSY ado §iore
CKIaZ0BUX wacTUi | 7. c. 6].

I la Hauny AyMEKY. ZOHIILHO YIHHETHCH 113 KAQCHQIRGIIET, 1K ¢ NpecToIn
HNA POIYMINIA T2 BUROPIICTAHHA, 4 caMS: ROLUEIT 8CT DCODHI0 OXOPOHIOBAIE
NPHPOJIE TEPUTOPIT Ta 00 C KN, LLO BXOAATH /10 CREAUY IPHPOANO=3A1I0BIANDIO
honay Yepainy ,na asa ocnormi s 1) opipoano-anosijtni veprropit 1a
06 ckti i 2} inwi ocoBinBo oxopontoBaui repHropil ra 0d'ektn. B akocTi
KPHTEPITH BKAKOYEHHS B CHCTEMY OCOOIIHBO OXOPOHIOBAHHX NPHPORHMX
TePHTOPIH Ta 06 €KTIB MOXKHA HAIBATH: 1) HEAOTOPKANKICTE A00 MANO3MIHHICTD
NPHPOAH BiANOBIGHUX TEPHTOPIN, T eTanoHHKUI XapakTep: 2) 0cobnHBe 3HaEHHH
HHX TepuTOpii (ekonoriMHe, ICTOPHIUHE, ECTETHIHE, HAYKOBE, pekpeauiiiHe
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AKTYaNbHI NpobaeMy BAOCKOHANEHIIN YHHHOTD 3AKOHOARBCTBA YKPATHIM

Towe); 3) noBHy abo YacTkoBy 3a60poHy Ha A2HHUX TEPUTOPIAX rOCITONAPCHKO]
DiAsNbHOCTI; 4) nNpUPOOOOXOpOHHUI cTaryc, TOOTO HaABHICT
NMPUPOACOXOPOHRONO pexnMy (Ginbil BUCOKUHA CTYRIHL OXOPOHH LHX TEPHTODIl
i 06’cKkTiB NOPIBHAHO 3 yCiMa IHLIHMU NIPHPOAHUMY 08’ €KTamMK); 5) NpHponke
NOXOKEeHHA 06’ €KTa YU KOMILIEKCIB, 6) TX THROBICTE YU YHIKANbHICTE A8 fIeBHOT
reorpadiuHOT NPUPOOHOT 30HNU.

{3 36iNbUICHHAM aHTPONOrEHHONO HABAHTAXKEHHA HA NPUPOAY 3POCTac i
PO3YMiHHR HeoOXiaHOCTI NPUAHATTA cRewiajdbHUX 3aXONiR UIOA0 1i OXOPOHH.
lMpagoBe perynOBaHHR CJAiN POIrNAAATH HE nuuie Ak GopMmy, ane i ax
000B’A3KOBNH eneMeHT ynNpasniHCLKOTO BNAWBY AEPXKaBX Ha Npouec
3abe3neYeHHs OXOPOHH, BIAHOBIEHHA Ta MONINWEHHA NPHPOAHO-3ANOBIAHOM

doHny.
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NMPOBJIEMHN KPUMIBAJIBHOTI'O ITPABA I
KPUMIHOJIOI'TY

H.1.Boznox
OKPEMI NUTAHHA KBAJII(DIKALIIV JIMOHYHUHHMHUX NOCATAHL HA

AIAJABHICThD KPUMIHAJIBHO-BUKOHABYMHUX YCTAHOB

BryTpiwHsg cTpyKxTYpa ocobausoi nactnun KpaminansHoro koaekcy (KK)
YkpaiHu 3acHOBana Ha 3acafax MoAiny Ha IPyNy NpaBoBUX HOPM (PO3AINK), Wo
3aXWWAKTL FPYRH OAHOPIAHHKX cycniabiux sBinHockul, Jlawuii moain ve € aWwe
GopmManbHUM, Bik 1a€ MOKAUBICTL BHIHAY HTH pOAOBHIH 06’ €KT nocsiranus, To6To
BCTAHOBHTH, KA CAME IPyna CycniibHUX BIAHOCHH 3ale3neueHa KpHMIiHANLHO-
NPABOBUM 3aXHCTOM AAHHWMH HOPMAMHU.

Uunnuii KpuminanbHuii kopeke Yipaflin MicTutb paa Hopm, axi 6e3noce-
peanbo 3abe3neuyoTh KPUMIHANLHO-NPABOBHA 3AXUCT ATLHOCTI KPHMiHANBLHO-
BUKOHABNMMX YCcTaHOB. 3oxpema, ne ¢r.390 KK “V¥Yxuneuns Bin sinOysanus
nokapaHHA ¥ BHO) oOMexeHHA BONI Ta y BHai nosbasneHnsn soni™ (41.3), en.391 KK
“JnicHa HENMOKOpa BUMOTaM aAMIHICTPAILIT BHIIPABHOT yeTaHosH ™, ¢F. 392 KK “ [,
HO AC30PranisyroT, poborty surpasHux yoranos, ¢1.393 KK “Breya 3 Micus
no3bagneliHa som abo 3-nia papTie.

AKTyaNbHHM TEOPETHHHUM IHTAIIHAM, HKE MAC 3HAUCHHA ANA npaso3ac-
TOCOBYOY IPAKTHUKH, € BCTAHOBNEHNIS 06 €K1 MOCHIaHb, HepeadateHux BkazaHuM U
HopMamu KK Ykpatuu., [JocuTs cnipHiM ¢ poiMitleHHs HOPM Npo BiANOBI-
AANBLHICTL 34 NOCATAHHA HA MIAJLHICTE KPHMiHANLHO-BUKOWABY HX YCTRHOB Y
XVHI po3aini KK *3n0unHH npoTH NpaBocyiuls’”, OCKitbkY pOIORHM 06’ ¢kTom
BKA3aH#X 3A0UWHIB TOAI CALA BUIHABATH MAILHICTh IMOAC 3AIACHEHHA NPABOCYALA,
wo we sianosgiaae ix cyri. ToMy neolXiuio. ONUpalotHckh HA HOPMH YHHHOFO
IAKOHOAABCTBA, 30KPEMa, HOBO N0 KpHMitiaibHO-BHKOHEBUON Kogekey Ykpaiuu [3],
BU3HAYUTH 06'¢kT nocrrane, nepeadatiennx crarmmi 390--393 KK Ykpaiuu.

Pan asropis, 3 ornany Ha nasedictb Y posaini XVII KK Ykpaius nopM
NP BIANOBIAAABHICTS 32 HOCArAHHS HA AIAALIICTL OPIAHIB BHKOHAHIN NOKAPaAKS,
BBaXAC Taky NiANLUICTL npaBocynriskoo |3, ¢.51; 4, c.415-416; 14, ¢.313-
314; 15, ¢.582]. 3acayropye wa ysary nos3nuia 11.Kpasuosa i B.Myawienko [3,
¢.52], aki BBAKAIOTH, WO POUOBHM OG CKTOM IOUHHY, NePendAUCHOTO CTATTEW
391 KK, € rpomaseska Be3neka, Tomy 1eli CKNaa 310MHIY HOBUHEH MICTUTHER Y
sianosigHomMy po3aini Ocobnupoi uactuny koaekey. OBrpyHTYBaHHA IHWWOT TOYKY
30py MM 3Haxoaumo y npauax B.1.Ocapyoro 1a O.L1syxnic [9,¢. 1115 10, ¢.74],
HA HyMKy Akux ob'eaxanHa cilagis 3ioumnnie, nepeadaueHux ¢r.eni3®0-393 KK
Ykpainn, B 00HOMY po3aini € Ge3cnipHo NOIHTMBHHM MOMEHTOM, OAHAK AIASLHICTD
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Axtyansni npobneMu BAOCKOHANEHHA YNHHOFD 39KOHOAABCTBA YKpafHH

OpraHie BUKOMaHH# nokapaHe (GeinmoccpenHiii o0’ekt naHUx 3/10UMHIB) € ye
MPABOCYAAAM, @ PI3HOBUAOM YAPABRAIHCLKOT DiAnbHOCTI. TOMY HaBeaeHi cknaay
INOUYKHIB NOBUHHI MICTATHCR 8 po3aini, Ae nepeadaueHo BIAMOBINANLHICTL 33
NOCAraHHs HA NOpANOK ynpasninHg. Cave Taky MO3UUIK0 MU BBAXKAEMO BipHOI0
3 TAKHX MIPKYBaHb:

Io-nepuure, Bianosiana ao cr.1 3akony Ykpathu “FIpo cynoycTpii™ “cyaosa
BAANA Peanizy€ThCA WHIAXOM UACHEHHn nipasocyaas y dopmi UMBINBHOTG,
roCnoAapCbKOTQ, AAMIHICTPATHBNONO, KPUMIHATIBHOTO, @ TAKOXK KOHCTUTYUiHHOIO
cyaounHcTBa. CYAOUUHCTBO 3ATHCHIOEThes KoncTnTyiiHuM Cynom Ykpaiuu ta
cyAaMM 3arafbHOT IOPUCAKHKUIT . Y crarni § nLoro »x¢ 3akoHy 3a3uaneHo, 1o “npa-
BOCYAAA B YKPATHI 3RiACHIOCTLCS BIKMOUMO cysamMu™ [ 1. Aisanunicte opraiis
BHKOHAHHA NOKAPAHL ITOUHHAE THCS BAKE NICASE BUHCCCHHSI BUPOKY 1 HAOYTTA HUM
3aKOHHOT CHUAKH, TOOTO y CYAROBOMY IPOLECT i OPriaMK yuacTi e depyTh i ix
DiANLHICTL HE MOYKHA BIAHECTH 1O NPAROCYAAN,

[To-ipvre. PisHsmMi ¢ 17akoK 1 3aitaries), SKi crosiTh HEPel KPIIMIHANILITUM
cynoHHHcTBOM (oxopona rapanrosaanx Konerimyuicro Ykpaivl ra 3akonamm
Npas i 3aKOHKX iHTepeciy qitiennx i opuarannx ocit, siki OepyTh ynacib ¥
Mpoueci, a TakoX WBHMAKE | IOBHC POBKPHTTS 3N0UKHIB, BHKPITTTS BHHHHX fa
3abesneueH+n l]pleid.ﬂbHOﬂO 3ACTOCYBAINIA 321KOI-Iy 3 THM, lllOﬁ KO}KHPFFI, NTO
BYMHHE 3A0UHH, OYB NPpUTITHYTHIA N0 BINNOBIZANLHOCTI | XKONCH HEBHHHHH He
Bya noxapaHui [13, ¢.28]) i oprasamMit BHKOHAHHS (OKaAPaHE R3arafi i KpuMi-
HANbHO-BHKOHARY HMH YCTAHOBAMM 3OKPCMA (BUKOHANINA 18 BIAGYBAHHA Kpumi-
HANLHHX MOKAPAaHb [5], TOOTO BHROIIAINS BUPOKIB CYAIB).

HNo-rpere. JBnbHICTE Opranis BUKOHANHA NOKAPAHL, HA BiAMINY Bi1 KpH-
MIHANLHOTQ CYRQOUMHCTBA, PErNAMCHTYETHLCH He KPUMIHARLHO-1IpoUeCyanbHuM.
a KpumidansHo-pukonasuum konexkcom. Ha natny aymky. npuiinsres y 2003 poui
KOAEKCY. SIKMH PeislaMeHtye NOPsAOK | YMOBH BiAGYBaHN KPHMIHAJILHX 110
KapaHb, HOBOTD 11e TIAbLKM 332 HA3BOIO, A T 34 CYTTIO, He € BHNIAAKOBIIM, Yike caMa
Ha38a HOBOIO KOACKCY BKa3ye Ha CNeltMpiky ASNLHOCTI OPIraHiB BIKOHAHKA MoK
palib. @ He Ha Mey el amnsnacri. Taki Ming 8 3akodonascTsi NOBHHNI Gy 11 BinLG-
paXkeHi i B IHUTHX HOPMATHBHMX AKTAX. Y TOMY uucii i B KpuMinaibioMy koaekei.

Tomy 3nowinn, Gesnocepeanim o’ CKTOM KX ¢ HOPMRNLHA RiSNLRICTD
Oprasis BHKOHAHHA MTOKAPAHL HIAFANT 1 JUAABKICTL KPMMIIIANGLIIO-BIKOHABYHIN
YCTaHOB 30Kpema, MaoTL 8y 11 posMiuleli B posaini, sknii 61 06 eaHyBas HOPMHK.
110 riepenGalaloTs BIANOBIAANLINICTD 1 {I0CAFAHHSA Ha NOPSAOK YPaBIiHHA.

Take posrawyBain skasatiix 10pm ycyHyno 6 postixnocti mix dpakrmny-
HUM POROBHM 00 €KTOM JAOUMHIB i HAIBOK PO3AiNy. O6 €KT € ONHHUM i3 CKAALCBHX
eNeMEeHTIB CKNAAY 3/104HHY, AO3BONAE SHABUTY CYCTIINBHO HEGEINCUHI HACATAKH
3N04HHIB, cripuse BipHil kBl ibikauil AIAHHA, BIAMEXYBanHa Horo 8ia CYMIKHHX
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Boswiox H.1. OxpeMi nuTaHHa kpanihikaitil MOYHHHHX HOCATEHS HA DIAARHICTE KPHMIHASILHO-
BHKOHABYHUX YCTAHOB

CiUlaiB, TOMY TOUHE, CAHO3IHAYHE BCTAHOBIEHH: 00’ €KTa 3N0YHHY Mac BaXK.1HBe
TeopeTHUHE | MpakTHuHe 3xauenns, Kpim Toro, 3araisHOBU3IHAHOIO € nocai-
ROBHICTh aHanizy O3HaK CKNaay 3NMOYUHY — Bia 00’ €KTHBHHUX N0 CY6 EKTUBHHX
[6, ¢.274], TO6TO NOYHHATH DOBRECACHHA HAABHOCTI O3HAK CKIANY 3IOMHHY Ha-
AEXHTD i3 O3HAK, IO XapaKTePH3YIOThL 00 €KT HOCATaHHA — Bia POAOBONO A0
fe3nocepenHboro, TOMY TOUHE BUZHAYEHHA 00 ' €KTa nocAradis € HeoOXinHuuMm i3
TOYKH 30PY APaBO3acToCoBUOT ZiANbLHOCTI.

Cepen naykosuis BiICYTHA €QHICTb Y NOFTAAAX HA BH3HAYEHHS 00’ €KTHONO
cknany oMunie, nepeabaveHux cratTamu 390- 393 KK Ykpainn. Tak, B AKOCTI
feanocepearboro o6’ cxkra saHiix anoynis O.1.IyxKHik nponoHye BaaxaTH pe-
KHM BIiNOYBAHHS NOKapaHHA y KPpHUMiNaNbHO-BHKOHABUYHX ycTaHoBax [10, ¢.74;
I, ¢.7]. Bazana no3uuin He Moxe 6yTH BH3HaHA AGCHIIOTHO BIPHOIO, OCKINIbKH,
Ha Hawy AYMKY, [T KPUMIHARLHO-NPABOBUM 3aXHCTOM HOPM cTartel 390-393
KK Ykpainn Takox 3HaxoasThCs CYCNiTbHI BIAHOCHHH, AKi HE OXOTNHOIOTLCH
AOHATTIM PSXKHMY BIAOyBaHHA NoxapaMHs.

Pexum BiAOYBAHHA NOKAPAHHN € CTPYKTYPHHUM €IIeMEHTOM, MLACHCTEMOKD
MIAICHOT CHCTEMM RIANLHOCTI KPHMIHANKHO-BHKOHABUHX ycTaHoB. Jlo Takoro
BHCHOBKY CMOHYKA€ aHani3 HOpPM 4.3 ¢T.6 Kpuminanhho-BUKOHABIOTO KOAEKCY
Ykpainy, 2e pexHM BH3HAVACTLCR AK BCTAHOBACHNIT NOPANOK BUKOHAHMS T& Bid-
OyBaHIA MOKAPAHHA | BUZHACTHCA NI ORHUM 3 OCHOBKIX 33c00iB BUNPARIEHHS
Ta pecolianrzanii 3acymkenx [ 51, Tomy MoxHa norojutnes 3 nosuuieio HO.B. Anek-
cauaposa, M.W.Kopxkancrkoro, O.A.UyBakosa Ta iHMIlX HayxOBiliB, SKi BH3HA-
ATk B SKOCTI OCHOBHOIO 6¢3MocepeaHLOTo 06 'CKFL AN0MHHES, NepeabatieHnx
crarramMu 390 -393 KK Ykpaiun, HOPMAabIy RiUSALHICTS KPUMITAIbHO-BHKOHABYMX
yetanos {2, ¢.578-581; 7, ¢.858-865; 8, ¢.961-065; 15, ¢.609-617].

BapTo 3ayBakuTH, IO MEPE3 BIACYTHICTH YiTKOIO BUIHANEHHR 3MICTY
TePMiHA “HOPMafbHA AISALHICTE KPHMIHAALHO-BHKONABUUX YCTaHOB Horo
JACTOCYBAHHS HE 3ABKAM € OUHOBHAYHUM, L0 MOXKE CHPHYHHHTH PO30DKHOCTI B
npakTHYHOMY 3acTocysanti HopM KK Ykpainu. Taxa cuyyauin BUMarae cteo-
PEHHA €ANHOT TEOPETHHHOT AePiHILIT Ta BOPOBAMKECHHA 1T YePE3 3aKpinneHHa y
KpuMinanbHO-BHKOHaBUYOMY koaeKci YKpaiHH y RpaBo3acTocoBUY AiANBHICTD,

MeToo AIAMLHOCTI KPHMIHATEHO-BHKOHABIMX YCTAHOB € BHKOHAHHA BCTA-
HOBJIEHHX 3aKOHOLABCTBOM 3aB/afb, a came: 3a0e31ICCHHA BHKOHAHHA BHPOKY
Ta BiaOyBaHHA KPUMIiHAALHIX TIOKAPaHb i3 METON 3aXHCTY iWTepecia ocobw,
CYCNINLCTBA Ta ASPHKABH 1L/ISIXOM CTROPEHHA YMORB I BHNPABIEHHA 1 pecoLlia-
fi3auii 3acyaKeHKX, 3an06IraHHa BUHHCHHIO HOBHX 3/I0UHNIB AK 1aCYAKEHHMH,
Tak i iwnmu ocoBamu rowo. Cknaana, GaraToenemMeHTHa CTPYKTYpa RifNbHOCTI
WOAO BUKOHAHHA KPUMIHANBHOIO MOKAPAHMA Y BUINAAL N036aBaeHHa BONT MOXe
OYTH HanexHUM unHOM peanizosana Ta 3abe3neueHa TibKK ULIAXOM BUKODHC-
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AXTYANLHI NPOGNEMH BAOCKOHANEHIIR YHHHOM JakoHoAascTaa Ykpaluu

TAHHA BChOMD KOMNNEKCY 3aXOAiR BUNPABNEHHS i pecouianizauli’ 3aCy/DKeHu,
DOTPUMAHHA X npas Ta 3abe3neucHHs BUKOHAHHA HUMKW OCQB’A3KIB NPOTHNOH
CTPOKY NOKAPAHHSA, BCTAHOBIECHONO CYIAOM.

HocnifkeHHs PisHUX HANPAMKIB RiIANBHOCTI KPHMIHATLHO-BUKOHAHHX
YCTaHOB A03BONSE 3rpyNyBaTy X 332 03HAKOIO CAPAMOBAHOCTI y i1’AThL rpyn:

. Oprauizailia 3acTOCYBaHHS OCHOBHKMX 3ac00iB BUNpaBREHHS | peco-
Liasizauii 3acy/DKEHUX.

11. Opranizauis MarepianLbHO~NoHBYTOBOTO 3aGe311e EHHA 3aCY/KEHNX N0
no30aBacHHA BONI.

[T]. Opranizauin MeanKo-caHiTapHOro 3abe3neyenHs 3acCyaKenus 1o
no3GaBneHHs BoAi.

IV, AAMIRICTPaTHBHO-YNPABTINCBLKE, iHACHICHIO=TEXITIUHE, ONSPUTHBHO-
polwykoBe 3adesnedeHus opradizanil poGori KpHUMiiailbHO-BUKOHABIOT yeTa-
HOBH 3aTANOM Ta OKPEMMX 1T NIAPO3AINIB 30KpCMa.

V. Opranisanin s3acMounit 3 TeputopiantiiimMit OpraaMeu BHY TPHLIEA
cnpaB i opralaMu CayxOou 3afiugrocri.

TAKNM YHHOM. BHXOAANH 3 TOIO. LLO HOPMATILHOIO C ATUTLEICTE BIANOBIAII0
AC BCTAHOBNIEHMX HOPM Ta NPARBHIL, JIPGIOHYCMO TAAKE BH3HAYIEHHA FIQHIETSH.

MHopManLia 2iAALHICTE KPHMEHANEHO-BHROHAB N YCTAHOB — UC KOMIIICKS
3aXO4IB, CNPAMOBAHHEA Ha BUKONAMHA BMPOKY CYAY Ta 3AiHCHEHISI BIJIHBY HA
3aCYAACHHUX. AKHH PDeali3yCThed BIANOBIANO A0 BCTAHOBICHHX HOPM | JipasuA
WAHXOM Opradizaltl 3acTocyBanHs OCHOBIIMX 3ac0bIB BUITPABAECHHN | peco-
Lianizallil 3acy/ ke HUX, 2 TaKOW AIAALHICTD I3 NPHBOAY OPraHizalii MarepiansHo-
No0y TOBOIO TA MCAHKO-CAHITAPHOIO 3a0e3ITEYCHHA 3ACYAKE ) INX 10 NO30ABRACIINA
80J11, opradizauis poBoTH KPHUM i 1EUTHHO-BHROUABHOT YCTAHOBH 3ArajioM | OKPCMHX
Tl MiAPO34iAIB 30KpeMa, OPraHizauia B3acMOAil 3 TEPHTOPIANBHUMK OPTaIaMi
BHYTPHULHIX Cnpas | opranaMin CJy KO 3aiHATOCT].

BukopucTanHsg AaH0ro NOHITTS 8K BI3HAYEIN IS Oe3nocepealbolo od ekia
3NOUHHIB 203BONHTL TOUHI LI NPOBOAMTH K8 I(PiKaLLIIO HOCHAT AN, Nepeadaiensx
cr.ct.391 i 392 KK Ykpaiun. Tak. o6 ¢k1om 3iCHOT 11€ITOKOpH BUMOTaM anMi-
HicTpalit{¢r.39] KK Ykpaiiimn) ¢ aptue neskt HAnpaMu is6HOCTE KPHIMinaiso-
BUKOHABUKX YCTaHoB. [lo NpeacTantukip aaminicrpaui’ KpHMiHIUTLHO-BHRO-
HABYUX YCTAHOB, AKI MAIOTL MPABO MIPE ABAATH BUMOP IO 3ACYIOKCHHX | 33
INICHY HENOKOPY AKHM HACTAE BIANOBIAANLIICTL 3a ¢71.39 | KK YKpaiHu, nancxars
nuure cnyx6osi ocobu ycranosu, Akt Ma Diuctasi ¢T.135 Kpuminanbho-BHEKo-
HAaBUOrO KOAEKSY YKPATHH MAKOTL IIPARO HAKNAAXNIH HA 3ACYDKEHUX RHCUND-
ninapHi cTardesus. Henokopa ivtumM oco0aM, sK 3a3HAUEHO B NOCTAHOBI
Mnenymy Bepxosuoro Cyny Ykpainu 8in 26 6epezns 1993 poky Ne2 “IMpo cyaosy
NPaxTHKY B Crpasax rnpo 3104MHH, OB’ R38HI 3 NOPYWEHHAMMY peXXumy BiabyBaHHA
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Bomnox H.1. Oxpemi noTaHna ksaniQikalliiy INOMHHHHUX NOCATAHE HA AMASHICTE KPHMIHANBHO-
BHKOHABYHX YCTAHOB

oKapaHHs B MicuAx No3GapBnecHHA BONI”, HE MICTHUTL CKNady 3NCUHHY, nepea-
6aveHoro c1.391, a € MACTABOW AIA NPHTATHECHHA A0 AUCUHTITIHAPHOT Bianosi-
panwHocTi [12, 1.22].

Y To# ke 4ac, y ¢T.392 KK Vikpainu “1ii, wo aezopranizyors poSory
BHNpaBHUX ycTaHOB” Ge3nocepenHim 08'€KTOM 3104MHHY OXONACHO 3HAUHO
WHpLIe KOAO CYCNiNbHUX BIAHOCHH, OCKIIbKH B AKOCTI NPEACTABHUKIB an-
MiHICTpauii BH3IHAIOTLCA He auule ocoOm, HadiNEHi NPaBOM 3aCTOCYBAHHS
AWCUMNAIHAPHUX ToKapaHb, ane i iHWi nocaaosi ocobu, sKi BUKOHYIOTL QyHKLIT
3 OXOPOMH Ta HarNsay, MCIAUKO-CAHITAPHOIC | KYAbTYPHO-0CBITHLOTO Jabe3ne-
4EHHA, ANMIHICTPaTHBHUH Ta iHXeHEPHO-TeXHIMHWY nepconant [ 12, n.3].

Omxe, BHIHAYEHHA NOHATTS HOPMAN bHA AIUTLHICTS KPUMiHANbHO-BHKOHAB HX
ycTaoa™ i 3aMporiosoBaHa KnacHikalin € HeobxiaHoK YMOBOKO TOMHOMO | NOBHONC
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. Haykomro-npaktsuiel komeirtap 2o Kpuminansionn keawsey Yepuaittn / Bian., peaakrop
C.C Shienxo. — 2-2 miamist. nepepodviene Ha aonasieiie. - Ko ACK, 2002, - 968 ¢.
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{reapis i npakruka). - 2001, - No 3, - (.74,
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1995 — Nel, -- C.67-74.
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AXTyansHi npolieMy 8AOCKOHAMEHRA YHHHONO 3AKOHOAABCTBE YKPATHH

14. Yronopuoe npano Yepaunckol CCP Ha cospeMentiom Jtanc. Yactu ocobennan. — K., 1985,
15. Yronosnoe npanc Ykpauubl. O6mas ¥ ocobennas uncrH: Y4debuuk / Iloa pen. npod,
3.0.Crpensuona. - X.: Onnccedt, 2002, — 672 ¢.

Voznyuk N.
SOME PROBIL.EMS OF QUALIFICATION OF CRIMINAL INFRINGEMUENT ONTHE
FUNCTIONING OF THE PENITENTIARY INSTITUTIONS
L'xact application ul' norms of the Criminal code ol Ukraine sequires a clear (Ietinition of
the object of infringenment on the fectioning of the penitentiary institutions. Researcher praves tha
such activity is 2 complex o clements and it can not be associated with the penitentiary regufalions.
FFor this reason he otfers 1o establish normad functioning of the penilentiary mshiteitions as a direc
object of crimes. implicd by art 390-393 of the Criminal code of Liksaine and oflers own approach

to the concept.

E.B. Kuaoeacoka
APABOBE PETYJAKOBAHHS FIPORINEM 1TPODIJTAKTHKA
KOHTPrABAHAHU HAPKOTHUYHUX 3ACOBIB

Bubpane pocaimkenns, 6e3 cyMuisy, ¢ LOCHTL akTyansHHM, Brkopisc-
TOBYIOUY YHIKANbHE reo)rpadittite nonoke HHs YRpaiHe, 37104 HHBHI eNeMCHTH BCe
Ginbive BUMHALOTL cNPOBI! LIOAO 3anyUellin 1 MOKIIHBOCTEH 40 TAK 3BaHOI
TPANCHALIOHANBHOT 3JI0UMHHOCTE, $KA BHPOKACTHSST Yy OPI*tHHX NOCTIAHHX
CTOCOBHO NHUTOMOT BarK CTAaTHCTUUHIX UAAHMX. 110 NAPAKIepU3yIOTh 1aHii BHl
3A0UNHHOCTI.

3 inworo Goky. Ti 3aX0AH, IO BKHBAIOTHCA NepKABOIO WA 3a1100iraHHA
BUMHEHHRA BKA3AHUX CYCNIALHO HEBE3Ne X AbstHL, HE 30aTHI 38 CROECHY NPHPOROK
NOCRTTH BANAHOIO PE3YIIbTATY — 330€311C THTH AOTPHMANHNS BCTAMOBACHNX 1PARI
[IePEMIlteHHA HAPKOTHIHHN 3ac0o0iB, NCHXOTPONHNX PEUOBWH, TX aHanoris Ta
NPEKYPCOpIB Mepes MIf11HHE KOPACH YKpaTHit.

AK NOKa3yloTh PeiyAbTaTH NPOBEUCHHX HAYKOBHX AOCHIDKERD, OAHIEIO 3
ACTEPMIHAHT TAKOrO HEIAAOBINLHOIO CTARY € HEAOCTATHLD OOIPYHTOBANIC HAYKOBS
3306 311CUEHHS AANONO CYCNINBLIIOTO 1TPOLIECY.

Y nayut 11 1pobnema He € 110800, ChO 10T AOCHTS SIS KTHBIO 1IPALIOIOTS
Haa Tl Bupiwennam Taki sieni, sk JL.B. Barpifi-lUaxmavos, B.H.[aGpiunase,
M.].Kamasik, A.B.Konnbernko, O.M.Muponenxo, A.Mutak, 11.B. NNawmxko, 1O.1.Pw
mapenko, HO.T1.Conoskon, O.B. Tumoulyx, 1.5, Yeenko, T.JLOpic, C.B. Xaninos,
B.A.Yexosm.

Haykosa HOBM3HA AAHOT pOOOTH NossArac & TOMY, KO HA OCHOBI aHanisy
TaK 3BAHHX “KNACHYHHUX NMAXO0AIB", AKI CKINANHCH Y HAYKOBMX KONAX LUOAD BH3IHE"
4eHOT npobaemMaTHKH, Ta CYHACHHX HAYKOBHX PO3IpoBOK 3anponoHoBaHa cHCTeMa
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Kaodebovra E.B. Tipasoae perymosadna npotneM npodinaxTHky konrpalanii HaproTHIHHX 38c00iB

NINOBHX 3aX0AiB, CAPAMOBAHUX Ha NMiABWINEHHA PiBHA npodinakTHkH KOHTpa-

fanaK HAPKOTHYHHX 3acobis.
Metoro po6oTH € akUeHTYaUIs NOMIAAIB Cy4acHNX NOCAiAHYKIB Ha Npos-

nemax ksanicdikauii 06’ ekTHBHOIO 60KY KOHTPabaHaH HApKOTHYHHX 3aco6iB, ncn-
XOTPONHUX PEYOBHH, IX 2aHANONIB | NPEKYPCOPIB Ta BUCAOBIEHHA BITACHOT OGTPYH-
TOBaHO! NO3MLIT 3 AAHOND NUTAHHA,

3riaHo 3 uMHHUM KpuMiransaum koaekcom Ykpatuu {y noaanswioMy —
KK Ykpaiuu), konTpabanna — ue He3akoHHe NnepeMilieHHR Yepe3 MUTHIH KOPAOH
YKpainu, No3a MHTHUM KOHTponeM abo 3 NPUXOBYBAHHAM Bill MUTHOMG KOHTPOMIO
BANIOTHUX LIHHOCTEM ¥ BENHUKNX PO3MIPAX. ICTOPHUHUX | KYNBTYPHHX LITHHOCTEH,
HAPKOTHYHKX 3aCO0IB, MNCHXOTPONHHUX PEHOBYH i NPEKYPCOPIR, OTPYAHUX, CHNIb-
HOAIHOY X, paaioaKTHBHHUX a00 BUBYX0BHX PeyoBHH, 36poT Ta Goenprnaci (kpim
rMaAKOCTBONBLHOT MHUCITMBCLKOT 36poT Ta Golorux npuilacie 1o Hel), BuOyxoBurx
NPHCTPOIB, BiACLKOBONO 030pOCHHS Ta MaliHa, Martepianis i obaagHanna ao 36poi
MACOBOMN0 3HHILLEHHS (YPAKEHHSA ), & TAKOX KoHTPpabanaa crpaTerivtHo BaXKNUBHX
CHPOBHHHUX TOBAPIB (MATEPIaNis), 1O/I0 AKHX BCTAHORICHO BiANOBINAHI NpaBHNa
BMBE3CHHA 33 MeXi YKpaTHy, Ta Ti cami Ail, BUHHEHT OpradizoBalo rpynolo.

[MopyiHHUKaMK MUTHUX NPaBH { KORTPAOAHAHCTAMH)} MOXKYTh BBAXKATUCH
K rpoManiaHK Ykpainm, Tax i iHoseMRi rpomaasdn i ocobn 6e3 rpomansucTsa,
AKI A0CATITA | 6-pitiHOrO BIKY, a0 X NOCcanoBi 0cobU, AKI BUNHIANW koHTpabanay
3 BHKOPHCTAHHAM CBONO CAYAO0BOFO CTAHORHMINA 38 HAABHOTTT U3HAK KOHTpa-
banan, susHateHnux KK Ykpainmw.

BianopinanuHICTL 3a BUHHEHIN koHTpadaHan Axk 3a CKOECHHE 3A0YHMH
si3HauacThet KK Yrpainu. INpn scranosnenni pakty konrpabalinm perionansHi
MHTHUUE, MUTHIUT lepxkaBHOT MUTHOT cayxOH YKpainu ak opravn, Ha AKi
noknageHo GyHKUil RizHAHHA y clipasax 1#3po Kowrpabanny. nposoasts Horo sin-
rnoBiAHC A0 KpHMIiHANBHO-NPOUECYaNsHOro Kouekey Yrpalini (y noaanbuwoMy —
KITK Ykpaiuu).

Yuuue sakoHoaascTBO YkpaiHm posrnsnac kosrpabanay y ABOX achekTax,
¥ 3aNeXHOCTI BIA NPEAMETIB KOHTPabauan:

- KOHTpabakaa ToBapis, BANWOTH, NPEAMCTIB, ICTOPHUHHX TA KYN6TYPHHX
UIHHOCTEH, OTPYHHMX, CHIBHOAIOUHX, PARIOAKTHBHUX, BHOYXOBHUX PEUOBMH,
Bpoi i Goenpunacin (KpiM rManKoCTRONLHOT MHCAHBCHKOT 36poT Ta Goenpunacis
0 HeT), AKa CKOEHA 3a HONEPEaHBOI0 AOMOBAECHICTIO PYIT010 0Cih abo y BENHKHX
po3Mipax;

- koyTpabasna HapKOTHYHMX 3ac00iB, ICHXOTPOITHHX PEUOBHH TA iX Npe-
Kypcopia,

Hokazamu B Kpuminanbuiii cnpasi npo koHrpabaniy € dakTnuni nai,
3i6pani B pesynsTaTi npouecyansHol RisnbhocTi. NpouecyanbuimMu kepenamu
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AKTyansHi npoGneMH BAOCKOHANCHHA YHHHOFD 3aKOHOAARCTEA YKPAIHH

A0Kazis y KpHMiBansLHiii cripasi npo kontpabanny € noKa3aHHs CBiOKiB, MAO3pi-
BRAHOTO, BUCHOBKH EKCHEPTH3Y, PEUOBI A0KA3N, NPOTOKONU cRiaYKuX ik Ta iHuwi
AOKYMEHTH [6, €.136-139]).

Be3nocepeaHsho ONEpaTUBHO-NOLLYKOBI 3aX0AM 3niACHIOE Yrpasninua
opranizauiy 60poTblH 3 KOHTPabaHAOK Ta NOPYUIESHHSIMU MHTHMX nipasua [ep-
aBHOT MHTHOT cnyX6u Ykpaiuy H ninnopsikopadi oMy BILIPO3ALAU B perio-
HASIBHHUX MUTHKUSEX BIANOBIAHO 00 3akoHy YKpaiTHu “T1po onepaTHBHO-pOILYKOBY
AignbHIcTs”. MW Niapo3ainu MUTHIMX Opravip A0 NPOBEAeHHS ONEPaTHUBHO-
pPO3ILUYKOBOT pob0OTH HE AONYCKAIOTLCA,

Ha Hawe rmiuboxe nepekoHaiiiisn, CTPATCrIHHM 3aBAAHHAM AN MUTHO|
cnyx6u Ykpaiun ¢ Gopotbla 3 ne3akouimm o0Iirom HapkoTHKIB, AKA APOTAFOM
OCTAHHIX N’aTH pokis Habyna ocoBNMBOT 1OCTPOTH ¥ 3B H3KY 3 HAMATAHHAM
MIDKHAPOLHUX HAPKOKAPTCNIB BUKOPHCTATIH TCPUTOPIIO YKpaTHi A TX Tpal3uyy.

AK yCTAHOBNIEHO ¥ XO4T AAHOMO TA IHBIKX AOCHIJDKE H>. HENETFaJILHKH TPaH-
3NT HAPKOTHKIB Yepe3 HAIY TepHTOPIO SHITICHIOCTLCS MOpEM, CYMIEID, NOBIT-
PAHHM TPAKCNOPIOM, 4 B POJII HAPKOKY Y ¢PIB=1ICPCBIZHITKIS, K APABHIO. BICTY:
nAI0Th WAL CNIBrPpOMansiHK ad0 DIoeMIN, HOB S3a1] 3 MUKHAPOAHHUMH Ta
pericHanbHHMH HAPKOCTPYKTYpami [4. ¢. 274},

KoHTpabanaa HapKOTHKIB 32IHCIIOET LR TAKOMNC I3 RHKOPHUCTAHHAM 3ani-
HUUYHOTO ¥ aBTOMOOINbHOIO TpaHcnoply. Tak. ¥y 56% gis 3arasbHOT KinsKoCTi
snnaakis, suaBneHUx y 2002 poul. HapKOTHKH BHIYHASUCHL NIPH 3ATHCHEHH
KOHTPOAKY NACAKUPCLKUX NOTIAIB, 29.5 Y% - asToMOBINLIOTO TDAHCNOPTY.

B yMoBax, o CRAANHCH A0 1 ninil podom, nafedre KrHe1aitt M MeToaoM
00poTEOH 3 HAPKODI3IIECOM BRAKACMO BHRKOPHCTAHHSA ONICPATHBHIOT |H(popMauii
CTOCOBHO MPOTHRPABHOT ABIILHOCTI 3N0UMIIIMX YIPYNOBaiib i OKPEMUX Hap-
koainkie. OnHak ONEPaTHBHI MiAPO3AINH MITHHX cIYXO iIHWNX KpaTH Baneko He
agan iHpopmyrors JlepxmurenyxBy npo iiposeaeHis 6aratoxonosHx MixHa-
POAHHX OMePaLlit CTOCOBHO NPHTIHHEH A KOrPabanan naprorukis, Lle 3naino
o0Menye MOANTHBOCT! LOAO YHACTI B MIKNAPOLIIF cAiBRpaUI rio NiHiT GopoTsii
3 HapKoBIIHECOM.

B iHrepecax HaneXHOro BUKOKAHIIN Sarepioke HOT Ypanom Ykpaiwv Hauie
HANLHOT NPOIPaM K SOPOTEOH 3 KOHTPADANH KO HAPKOTHKIB OCTAHHIM MACOM AOCHACHO
cheltiatizosadi CTPYKTYPHI HIAPO3N 3 1IPOT HAIT HeAeraNbHOMY 0GIlyY HAPKOTHKIB.
HuHi BOHW (pyHKUIONYIOTh ¥ BCIX PCHIOHARALHHX MUTHIILAX FA MHTHHN 00CTaX |
HapaxoBYIOTE, Y WAOMY, noHaa 200 ksanithikosanux daxisuis. {lcpluoueprose
3HAYEHHA HANRIOTH CNPABI KOMITIEKTYBAIIHA NAPO3AINis No 6opoTLGi 3 KoHTpabannvoe
HAPKOTHUKIB KBAJiyikoBa M 4 cneuianicTamMH 3 6a30B0I0 FOPHANUHOIO | CreLiaANbHOW
MIAFOTORKDIC. 3 LIEKO METOD BUKOPUCTOBYIOTLCH MOXIIHBOCT] HABYRJILHHX JaKnanis

HepKMntcnyxbu, 1opuitHiHux GakynnsteTia yHipepcureTiB. 3 BepecHs 1997 p.
¢gaxipuia LLOro NPOPIMO NOTYIOTE Y HOBOCTBOPeHIH MuThili akaaemii.
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Kadebcvxa E. B. Tlpasose perymopanus npoGaesM imoinakTHkil KOHTRaGaHAKH HapKoTHUHHX 3acobis

Onnak B ocTaHHii yac nepenik kKOHTpabaHaAHUX TOBAPIB | NOCAYr CYTTEBO
PO3WHPHUBCA. 3’ ABHAUCE HOBI npeaMeTH xouTpabangiore npoMucny ~— panioax-
THRHI Matreplani, CUPoBHHA, KONLOPOB! Ta HOPHI METANH, ANKOTOALHE | TIOTIOHOBI
AUpobH TOWO.

AHani3 pisnbHOCTI OPraHizoBaHol WIOMHHNOCTI ¥ cepi konTpabanau aae
MONCJTHBICTbL BHIAINNTH OCHORBHI HATNPAMKH, (POPMU Ta METO/IH, K HEH) BHKOPHC-
TOBYIOTBCH!

- EKCNIOPT CUPOBMHH i3 3AHINKEHHAM COPTHOCT TR I11UIMX NOKa3HMKIB AKOCTI:

- CKCIIONT TOBAPIB ) NpoyKiLiT ma konamu 361, skl He BiANOBInaKYTL AiRCHOCTI;

« CRCTIOPT MPOAYKILT, BV PHUIHE WM 133 $KY 10KYT Bil CRITOBUX Ha 20-
FOO% (uopii TA KOALOPORI METAMIL, CHIUPT. IKINCTIPORINHA, ITYKO] TOULO).

- INTOPT B YKpaTHy 3 BUKOPHC LIBNAM PEKBIHTIB (pikrusunx ipm:

~ iMitopr Be3 cnsarn 1713 odnamis 1a roronoi npoaykuil (niéuro i
RAACHUX NOTPEeD) i3 NOAANLIIMO peaditamieto O3 Na3BONY MIFTHIX OpraHis;

= IMBGOPT POIYKOMIDICKTFOBANNN TOBAPIR I3 NOAMNLINOKRY PCASTKUNCKD AK
laicinx Bupodis {agromauniin. acdni 1onia),

- HRJLOCTABKA TPAMBIEIOIO 1OBAPY A MHTHOLL (PIIHAMCHHSI

= MEPRTHHAHHA KOPAOGIY 1O3A KOWTPOJICM {3 1OIOMQI 0O KOPYMIIOBANHX
IPAILIBHIIKIB NPHKOPAOHIINK TQ MISTHHX opsaliis ),

= NEPCMIMSHHS UEPLT KOPAOIN TOBAPIB8 Y KDILKOCTAN IHAUHO DiABIINX HiX
AABHCHO R CYNPORIAHPX JOKYMCHTAN [7, €. 12-13[

HpoGneMH. o i 3aii 3 Ko pasalfnolo. 3 ocotaROI0 FOCTPOTHO NOCTAIH
HEPEL HMLKHO AeKaBoLe. 3ay B Ha. 1o Koopumaiithni komirer 5o 60pors0i
3 KOPYNUICIO | opranizosanaio ouniticTio npa Hpesupenioni Ykparnu
3AUIKABACHUFA B KOUKPETIHIN PCIIRTATAN POTOTH. 1 CHINLHOMY HOUIYKY ULIANIS
Ta METOAIB NPaKTUUHOI0 1X PO3e’ 13aHHs.

Va ipydri Herapasiuis B » KPaiucsKill CKOIIOMItLL. HEAOUROIHIOCTT HIKONO-
AARCTRA, CHAOKOT OCHALICHOC 1T T BIRCMOAIT HPRIBOUNOPONTIIN | ROWTPOJIHIOTHX
OPraniB OCTAlMIM YACOM ¥ KPXITHE 3POCHN MACUTIIOH BORIKCHICID RIBO3Y 30 T
MEXi TOBAPHO-MATEPIANBLULN ILIHBOCTEN, HERIRMIOND NCPCMIICHHA 1epes
KOPAOH 3GPOT. HAPKOTIKIE, ABIOTPANCHOPTY. CIPATSIIITOT COPORIIL, TNUIHX
TOBANIB 14 NPEeAMETIB.

Flesteranul 19 o8I imapRe i 3acoBis, HCUNOTPONIIN PEHOBIH I PSKYP-
COPIB. ¥ FOMY YHCAT SABAAKN HC3AKOHITOMY BRCICHINO, B YRpaii Halyrao nee GiAoly
THAMHHN MACEITADIN, CFIE NOCH T b CCPHOIMMM COLLILENIM YITHIRIKOM, RKHIT HEITATHBHO
BIIMBAC M CTAH 3A0pOoB A | fnaroniy ' ta Joeacti, PO3BHTOK CYCHINLCTEA B ILUIOMY.

Macwrabu H TeMnu NOIRPCHHA WOBKHBANHA HAPKOTHKAMH i NCHXO-
TPOIHUMH PEUOBUHAMM, LIIMPOKII PO3MAX TX HENCTUILIONO PO3IMipy CBiA4aTL Npo
TE, 110 3AXOAM, AKI BKHBAIOTLCH ACPKABOIC Y ULOMY HAMPAMKY, € HEAOCTATHLO ehex-
THBHHMH, HE MaIOTh HEeOBXiAHOrO opraHilauiHHOTD 3abe3neueHHn Ta NPaBoBot Gask.
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AXTYBABHI TPOGAEMH BAOCKDIIANCHHR YHHHOTO IaroHOAaBCTRR YKPATHH

lMpoaHanidyBaBillM CTaH AIQUOTO KPHMIHAJIbHO-NPOUECYRANbHOTO Ta
MHUTHOIC 3aKoHOnaBcTha YkpaiMu B acnexri 6oporhbu 3 konTpabannoro napko-
THKIiB, C)1ill, Ha Hatl IOTNAA, 3POCGHTH TaKi BUCHOBKM:

1.KouTpaGanaokw € He3aKOHHE NepeMilleHHA vepe3 MUTHuR Koprox
Ykpaiuy, rnosa MUTHHM KOHTposIeM a0 3 NPUXOBYDAHHAM Bifl MHTHOMO KOHTPONo
BAAOTHHX LIHHOCTEN Y BENMMKHX POIMipax, iCTOPUUHUX | KYNLTYPHNX LLIHHOCTER,
HapKOTHUHUX 3ac08iB, NCHXOTPONHUX PEYOBUH i NpeKkypcopis, oTpyHuux,
CHNBHOAHOUMX, pallioakTHBHUX a60 BUOYXOBHX peuornH, 36poT it Goenpunacis
{xpim rRaaxocTBOALHOT MHUCAUBCLKOT 36poi Ta GolioBMX npHMacis 10 Hei),
BHOYX0BHUX NPUCTPOIB, BIHCLKOBOTO 030pocHHS Ta maliHa, maTepianis i obnan-
HaHHA N0 30P0T MACOBOID 3HULICHHA (YpaXKeHHs), a TaKox KoHTpabaHaa cTpa-
TEriYHO BAXAUBHX CHPOBUHHKX TOBAPIB (MaTepianie), WOAOC AKUX BCTAHOBNECHO
8iANOBIAHI NpaBMna BMBE3EHHA 3a Mexi Ykpaluu, Ta Ti cami ail, BYMHENI opra-
Hi30BaHOO MPYNOIO.

2.lokazamu 8 KpuMinansHif cnpasi npo kodrTpabaniy € dakTHUHI NaHi,
3ibpani B pesynbTaTi npouecyanbHol AianeHocTi. MNpoliecyanbHUMH e penamy
nOKa3iB Y KpHMiHansHith cnpasi npo kouTpabGanny € Noka3aHHS CBiAKIB, Mol
pIOBaHON0, BUCHOBKHW €KCNEPTH3H, petosi A0Ka3H, NPOTOKOIH cniavux aii Ta
THLS NOKYMENTH,

3.BianosinansHicTs 3a xourpabanay BizHayaeTLed KK Vipaidu.,

4.M#UTHI OpraHu € opraHaMi Ai3HAHHA Y CIpaBax fIpo KoHTpalbaHay 3rigke
3 KMNK VYkpaiuu.

5.INpaBooxopoHHAa AIANBHICTE MUTHUX OpPraHiB 30iHCHIOETBCH B aaMi-
HICTPaTUBHO-NPAROBiH, aAMIHICTPaTUBHO-NIpOHECYaNbHil, KPUMIiHaNbLHO-NPaA-
BOBIiit, KpUMIiHANLHO-NIpOLIECYANILHIR, ONePaTUBHO-NOLWYKORIN dopmax.

6.3 MeTOIO NPHNHHENHA HE3aKOHHOIO 00Iry HApKOTHUUYHHX 3acoBiB, NCHXOT-
PONHUX PEHOBHH | NPEKYPCOPIB Ta BUABACHHA 0CiB, saki GepyTh yuacTh y napko-
06iry, MUTHI OpraHy Ykpainu (3a y4acTio iHIWHX [PaBOOXOPOHHHWX OpraHis, AKWO
ue noTpiGHO) 3a ZOMOBAEHICTIO 3 MHTHUMH TA IHLWHMMH OPTaHaMK iHOZEMHHX
KpaTh abo X Ha niacTasi MKHAPOAHKUX Yyrol YKpaiHH MOXKYTb BHKOPHCTORYBATH
METOA KOHTPOMLOBAHOT NOCTABKK, TOOTO AONYCKAIOTHL Nid CBOITM KOHTpONEM
BBE3CHHA B YKpaiHy, BUBE3EHHR 3 YKPaTHH 260 Tpan3uT uepes it TepHTOpilo Hap-
KOTHYHUX 3ac00iB, NCHXOTPONHUX Ta IHWNX NOAIGHMX peuoBuH abo KoHTpa-
6daHAHUX TOBaPIB.

. KpuMinanLsuil kojewe Yepainn pia 05.04 2001 p. — K., 2002,

2. Murrmni koaeke Yxpaing sia 11.07.2002 p. — K., 2002,
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Aadehska IE V.
LAW REGUEAFING OF TTIE PROBETM O PROPETYSAXES OF DRUG SMUGGLING
In the article inis given the legal analssis of soaggling, of Jegislative mwasures ol peophy -
lactiv the smuggling. and of current crinnmad, criminalsprocedural i ¢nstom legislation ol Uk raine.
The @im of the work i aceentmg yviows of the modern scarchers on the problems ol guah-
[ving the objective side of drug smuggling and psvebical substinees amd giving ewa sebstantiated
position an the given guestion,

1L.b. Kopo.n
IMOHATTH TA BHAN TACMIHTHUUDL ITPUBATHOIO X KHUTTS
FPOMAAAITL

CraBicitya ACKAB 10 CBOTN 1 POMANSH 3BAN Oy HEHUY TIIHBINI M
IRANKATOPOM 1T HoATTHNIrOre pekumy. Toii daky, we wopwmant rapanrii
HEAOTOPKANHOCTE OCOGHCTONO KITTTA. OCOBICTOT i CiMeTINOT TIC ML 3AKPINICHI
HA KONCTHTYHIHOMY Piaii. o Oyib-gka KORCTINTY IS ¢ ROIRSHTPOBIINIM BHPA3OM
HOTHKE JACPAARN. Oe3ACPCHI. BRASYE 1A 1, 80 OXOPUHR NN MOPAALHHN
UiHHOC reii mae onbornil soaFraunmii smicr [ 1, ¢, 24,

ITpoTte. Birsnaswy kolupiaeniidiny inpopManiio 1po vcody ob’ tkrom
KPHMIHAN BIIO-1PABOBOT OXOPOIITLECTaTTH 182 KpriMitiasiniio o Kouekey Yipainm)
[2]. 30KoMOAaBCIIL He POSKPIBRC SMICTY LLOTO HOUST I, HHIe Sakononase 160
VipaiHi (e MICTIFD | nepenisy BItin tHpopMailiy 1po ocody. o MoXe arina-
paTHCs Kondijerniitioio. He mirsnauac ROHO i KOIO BIOMOCTCH, 1O MOXKYThb
BXOAMTI A0 3MICTY WET IMPOPMALLIT, 8 TRKMK H1OPHEKY BUIHECCHUA TieT Wi intiol
irdropmaui’ 10 micaa KoHGIaeHUIHiNoY,

Bxcusaiouy noHaTTa “kondineHuifina indopmauis npe ocoby™ M “racm-
HUua obcTasHl 0COBUCTOrO HHUTTA™, 3aKONOAABELL He Pa3KpHBAE iX 3MICTY.
3a3HaYvalod 1 Ui, 1o ocoba caMma BUIHavae, AKI BiAOMOCTI HasnexaTh A0 YHUcha
konbigenuinnoi indopmauii. Lle BMKIMKAE NUTaHHA NPO T, AKi X 00CTaBMHU
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AKTyansHi npoGReMH BIOCKOHANEHHS MHHHOID 32KOHOAARCTRE YKpaiin

NiANagaioTh NIl KPHMIHANBHO~NPABOBY OXOPOHY HEAOTOPKAHHOCTI NPHBATHO

KHTTA.
IMowyk sianosidi Ha e MUTAHHA 3HAYHOID MIPOKO NOR’A3aHHH i3 YiTkyy

BHM3HAYEHHNM MOHATTA TAEMHHLI # Ha Lili ocHOBI — PO3POGKH MOHATL OKPEMHY
BHAIB TAEMHHUL (30KpeEMa, 0cOOUCTOT i ciMelHoI).

Ha ceoroaHi B yKpaiHCLKOMY 3aKOHOAABCTRI BiACYTHE 3araibHONPaBORe
MOHATTA TAEMHHMUIL. Y BITYHIHAHIN IOPHAWYHIA NITEPATYPI BPU BUIHAUEHH] OKpe-
MUX BUAIB TZEMHULL CNOCTEPIFrAlOTHCA PI3HOMAHITHI CNiPHIi, 4aCcoM Taki, 1o ¢y
nepeyarb OAH& OBMIH, AyMKH. Lle caMe cToCcyeThea | pociiceKol NPaBoOROI nive-
parypu. ¥ pani BU3Ha4YeHb BIACYTHI HiTKI O3HAKKM TacMHHLUI, uio, 6E3yMoBHp,
YCKNANHIOE APOBEACHHA NPAaBOBOT OUIHKM it kpanigikauil y BUNANKY NOCATaHEY
HAa OXOPOHIOBAH] 3aKOHOM TAEMHHUI,

Y HaykoBO-npasopill niteparypi BUIHAMEHHA TAEMHULL MOXKHA 3HaRTH y
npausax J1.€.Bnaaumuposa, J1.0.Kpacasuukosoi, I.B.Cmonbkosol, T.H.Mockan-
koeol, Tak, J1.€.Baaaumupos pozyMis TAEMHULIIO AK “30epexeHy B HernacHocTi
06cTaBHuny, po3ronoweHHn akol npurecao 6u Ginvwe Wkoan, HIX kopucTi..," 3,
¢.41]). NpoTe naHe su3naueHna Hece B coBi Hinblue MOPanbLHO-CoLliaNbHE, KK NpaBose
HaBaHTaxeHHs, Ha ue 3peprac yeary |.B.CMmonbkoBa, ska cnpaseaivBo 3aiHaua,
1110 BkasaHe NoHAT™ JL.C.BhaamupoB po3rmsnas He ik NpaBoOBY KATETOPIHD, a Ak
“IpHRLMA, AKKA BlacOparkae iHTepecy nroacbkol KynbTypi'' [3, ¢.12-13].

Ha aymky Ji.O.KpacapiykoBol, raeMHULA — Le BU3HA4YeHa iH(pOopmain
npo aii (craH Ta iHwi o6cTaBUHH) NEBHOI O0COBH {FPOMaAIHUHA, Opraxizauil,
AepKasM), AKa He niansrae poa3rosoiuesHo [4, c.119].

Pa3oMm i3 TUM, naHe BU3IHAYEHHS HEAOCTATHLO IMOBHO PO3KPHBAE CYTh NO-
HATTS TAEMHMLI, OCKHILKW HE KOHKPETH3Y€E 3MIcT iHdpopmantil, ToGTO y aAKux
chepax KUTTEAIANBROCTI OCOOH, CYCMIALCTBA, AEPX(ABH MOXKE MATH MICLE AaH
iH(hopmMaLis. He BKAalye HA Te, Y HOMY TOJIArAE COUIanbHO-TIP2BORBA HeGe3neunicTh
PO3NONOWEHHA TAKoT 1H(POPMALIT, a TAKOXK Y HOMY [IOJISIFAE NPABOBUI JAXHCT
TAEMHHWLUI.

OaKuM i3 HARNOBHIWMX BU3HAYCHL NOHATTA “TAEMHULA™ € CHOpMYAbo-
BaHe 1.B.CMonbkoBoio: “3i 3MicTOBOrO GOKy TaEMHULA MOske OyTH BH3HAYeHa K
OCOONUBHM YHHOM OXOPOHIOBaH K 3aKOHOM GI0K CeXpeTHOT Ui KoH)i aeHiLiiKo!
iHopMaLii (8in0OMOCTE), BIAOMOT 11 NOBiIPEeHOT By3bKOMY KONy Cy6’ €kTiB B CHIY
BUKOHAHHA CnyxBoBux, npodeciiinnx un inwnx 06os ' A3kia aGo okpeMHx A0
pyuYeHb, PO3rofICILEHHA AKUX MOXKC BUKITHKATH IOPHAHYHY BiXNOBIAANLHICTS
[3, c.14-15). Nlane Bu3HAUECHNHS AOCUTH [IOBHO POIKPHBAE 3MICT Npagororoe Ne*
HATTA TacMHHLI. Boanouac, i BOHO He € AOCKOHANHM, a TOMY BHMarae NesHH

HONOBHEHb. Tak, y HLOMY HE KOHKPETH30BaHO NOHATTA “Griok cexperHoi YH
KOHQIACHWIAHOT iHpopMaUil™', HE BU3HAYEHO, 8 UOMY X NOAsArae cychiibé
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Kopons 1.5, TTOURT™ Ta BHAM TAEMHHIL TIPHBATHON KHTTR FPOMALIN

HebeINEUHICTL NoLWUpe HHSA TAaKOT iH(opPMaLIT, | BOHO He Moxe By TH 3aCTOCOBAHMM
AN BH3HAYEHHA MOHATTA “‘HeagBipeHux TacMinuL”. KpiM Toro, akuio npoana-
Ai3yBATH 3MICT AaHOT Aehidiuii, TO MOX(Ha NOBATUTH, IO Y 1Hilf BUKOPUCTOBYETHCA
B OAHOMY KOHTCKCTI /iBa PiZHUX 3a ceposdo BKHBAHHA MONsITTa — “ceKperHa
iHpopmMania® (ake, N0 cyTi, HE € NPABOBHM, OCKUIBKH 11¢ 3aKpiNNeHe Ha 33KOHO-
NABHOMY PiBHI K OIMH 3 BUAIB iHopMacil) i “kondrinerntiia indopmauis(axe
BKA3YCTLCA AK OJIMH i3 BHAIB indopmanii y 3akoni Ykpaiui “TIpo ikpopmattio™
[5]). Hle oann Henonik AQHOrO BH3IHAUEHII, BOHQ HE AKA3Ye, L0 1OPIAHIHA
BIAMOBINAALHICTE MOKE HACTATH 1€ JIHINC 34 POBIIOIICITIHA CCRPETHHX YU
KOH(HACHITTHNN BiNOMOCTE, ane i 3a TX 301panss 1 30epirains.

TepMin “racMInts ocoBucTora XIrrts sakpitseHudi y cravis 301 Lin-
RINGHONO KOAEKCY YN Pizunma ocoba Mac 1IPase 111 30CPCIKCHHA B TacMHH LI
ofcTasuH cooro veobucioro wurrs [6). e ostanac, o Pisuunga ocoda Mac
MO)KHHBiCTb e po';|‘u.r|0u|yum‘la inpo {lﬁClillillllll CBUID OCOBUCTONO KHTTS
CAMOCTIIHO, & TOROA BHMATATI TAKOIO BCPOTFOAQIIIHA Bi/L AN ocid, 5K
BONOAFIOTL TAKOIO DihopManiclo. Mmrrsicrs nomnpenis filpopaaiti npo
OCOTNCTE KHTTH PE3IL110T 0coB PONPIE T KOO MOEKIIRC M 1WA IHACTasaN
Ta B MOPAUKY. BIBIKMCHIX JAKOHOM. (EIDPIKILEL KOIH OO TIBINI GCOOHCTONO
WRUTTH Pi3MUHOYT 0COBIt MICTATHL O3HAKI HPKIBOHOPYTUCHIN. 100 11T BCPAKECHO
PILIEHHSM CYAY, 200 XK ¥ BUNAAKY, KOJIH CaMa ool He 3a1ICPenye NPOTH HbOTO.

TREMNNILIO TARK MOMEHA POTBLIITI AR TICBHOIO POy BiNOMOCTI, PO3To-
AoMIEHHA (Nepenana, BHFK) KNX MOSKE HAICCTH IIIKOAY (HTCPCCAM 1T RIIACHHKA,
[TousaTta "TacMHIUl MOYKE ONONIIORATIE PI3HI CTOPONI KirrTs momitiu. 1 [pore
OG0 CJTHYFOMHM UL HHX ¢ TE, LUO B KOKIIOMY KOHKPCTIOMY BHIKULKY MOt i18 (1po
INOPMALLIO KOUPDLCHIHTIHOND XAPAKTEPY. MOCTYI IO AKOT MO B JIMINC 31 31041
T BAACHHKA 260 B CHAY BPHINCTE RKONY, )¢ ¥ CTPOIO BIBIKMCINN BIARKAN,

J10 MICTY TaCMItHLL OCODHCTOID KUTTH HAACKN ) b

1) 8iA0MOCTI PO OCO0Y. 00 CKTIN i RIHIIKLE MOIHNN,

2} sigomocri. Kt MaloTb koHgiaetaiingfi. Todro cexperinii. nosipuni
XapaKrep i He HiUBIGIQTH BCE3ATAILHOMY POSIOIONICH I

3) BULOMOCTL. K OXOPOHHIOTBCH TIRLUIBIMIL HOPMAMIE MORULT T 3KOHOM;

4) BILOMOCTH, #Ki HURIAIOTL POITOADIUCEHIO JIINE Y CTPOTO BIIAUEIIX
3AKOHOM BHIJAUAKAX DOMEKEHOMY KOJly OCih,

THoBep rardMeh 10 JJOCHBGRSHHN IMICTY DOHATTA “TACMHIIA 0coBHUCTOro
AHUTTA' | KOHKPETHHAX BapianTie if nposgy. mancieMo aymiy J1,0.Kpacapunrkosoi.
Boua nuwe: “Cdepa OXOPOHIOBAHOIO 3AKOHOM 0COGHCTONS (NPHBATHOIO) XKHTTA
MiCTHTh B CO0I 28a OCHOBHUX BNOKK: OZHH 3 HUYX -- BIAcHE 0cobHeTe (MpHBaTHE)
AATTA, AKE POIFNALACTHCH B AKOCTI iHAKMBIAYaANLHOTO 6yFTa OcobHCTOCTI; Apyrui —
ocoBUCTICH (MPHUBATHI) CAEMEHTH B ABKILAX, 3B°A3KAX | BIAHOCHHAX KOHTAKTHOT
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AKTyankii NpobNCMH BAOCKOHANCHHA YHHHOI® 3aKOHOAABCTBA YKpaiHK

30HK”. FlpH ULOMY NiA KOHTAKTHONK I0HOK BOHA PO3YMI€ CTHK OCOBHCTOM j
CYCNiNBLHOMO, NPUBATHOMO i MyGNiYyHOTO XUTTH, KONH OCOOHCTICHI H COLtianbki
eNleMEHTH NEPENnNITATLCH, AK 1e BiadyBacTLCA, HANPHKANAA, NPH 3BEPHEHH
POMAIAHHHA 338 MEIMYHOIO AONIOMOrol0 B RiKyBaNbLHWA 3aknaj i BUMYlek
03HaHOMJTEHHS CNIBPODITHUKIB LLOro 3aKnany 3 ASIKMMH NOLpobHuAMY Hor
NPUBATHONO XWTTA, Ki MTOB’A3aHi i3 3aXBOPIOBAaHHAM | MallGyTHIM AiKyBaHHsM
[7, c.168]. [ToenHaHHAa ocoOHCTON | cycninbHoT cep icHye it TaM, ae MOBa fine
npo 36epexeHHsn 6aHKIBCbKOT, HOTAPIANLHOT, MEAHYHOT TAEMHULIb, TACMHULL YCH-
HOBIIEHHA TOLLO.

3siacH y npasoeifl niteparypi cnpaBeasHBO 3a3HAMAETHCA, LU0 ICHYIOT
TAEMHUUI BUKAKOYHO OCOGHCTI (HiKOMY He NOBipeHi) 1 TaeMHUL npodeciHti
(ocobucTi TAEMHKUI, ROBIPEHI NPEACTABHYKAM feBHUX npodecii — sikapa,
aaBoKatam, HoTapiycam, ceaieHrkam) [8, ¢. 161 ].

M.H.ManeTHa Biamiuac, (o “3aKOHOAABCTEO BBOAMTE CrIELtianbHi HOpMH
no 3aXUCTY NPHUBATHOTO KUTTH, KOJTU TPOMAAS HUHY AnA 3AiHCHEHHA CROI0 Npasd
HeoOx1AHE cnNpUAKHA TpeTiX 0ci®G — npohecioHaniB. MeaWYHa TAEMHRIA,
HOTapianbHa TREMHKUUR, aABOKATCbKa Tae MHWUS, OaHKIBCHKA TAEMHMLIS, TACMRHLS
JIACTYBAHHA, Tene{POHHHX PO3MOB, TenerpadpHmMx NMOBIAOMAESHL, TAEMHAW
YCUHOBJIEHHA, iHWI npodeciitHi TAEMHKMUI, TERASHUIS PO3BHTKY 3aXOHOAABCTEE
Taka, o NOCTYNOBO BBOAATLCA HOPMMU, SIKi 3aKPIifIIOIOTL OXOPOHY HOBHX Npe-
decifinux TacMHuUL” [9, ¢.153-154]. Ha ue »x 3Beprac ysary #i J1.O.Kpacasunkoss,
SKa3yIOUH, L0 “cneuiadbHi HOPMH po3ocepedkeHi B HOPMATHBHHUX aKTax, Ak
MaloTh BIAMIHHY rany3eBy [IPUHANSXKHICTL . 338 TAKOFO NIAXOAY, ROHA BBAXGAE,
“Konu BIACYTHI 3aransHi HOpMU, HeoOxinno Syane B noaansWOMY 30inbILYsaTH
KIABKICTh CNEUianbH#X, 3a3HaYalo4M APKU UbLOMY Ty 0OCTaBuHy, WO BCi BOMH W
CBOEHO CYTHICTIO BAHOoCcTOpoHHI. OcoinBO NPo Le CNig BECTH MOBY Y 38'23KY )
THM, (10 BCTAHOBYUTH Pa3 i Ha3aBXKAM Mepenik npokecii, Wo AakTe A0CTYN A6
TAEMHHUEUDL 0COOUCTOrO XHUTTA IpOMAAAHMHA, NPAKTHUHO H TEOPETHYHO
Hemoxueo” [7, c.187]. J1.O.Kpacasuuiora sBHcyBae NPORO3HULNO NPO BBEACHHA
40 UMBLILHOIG 3AKOHOAABCTBA 3arafbHOT HOPMM, AKa 3AKPINIIOBITHME NPaso
rPOMAAAH HA HELOTOPKAHHICTH NPUBATHOIO MHTTA # 36epesnceHHs aigoMocted
NPO NPUBATHE XKHTTH, #Ki OTPUMAH] iHWOI0 0COBOK NPH BUKOHAHHI CBOIX
npodeciAHnx 0008’ A3KiIB (cycninLHux nopyuens) {7, c.1 88]. M.H.Maneina ravox
BKa3ye Ha HeOOXIAHICTb NOABH B NOAANBUIOMY HOPMH, CIIPAMOBAHOT HA OXOPOHY
BiAOMOCTEN, WO cKktafaloTh npodeciAHy rTaeMunuto [9, ¢.154].

1.J1.TleTpyXxiH, pO3pi3nAIOMH BHAH TAEMHHLLL, BUAMISE TAEMHUUI ocobic-
TOre {NPUBATHOND) XHUTTH H oCOOUCTI TaeMHUUi. Jlo OCOBGHCTHX TaeMHuUUb BiH
BIAHOCUTB TAEMHHULIO TBOPYOCTI | COINKYBaHHM, TAEMHNULIO CIMEHHIX Ta 1HTHMHHUX
B3A€MOBILHOCHH, TREMHULIO XKNTNA, LUOACHHNUKIB, OCOOUCTUX Nanepis, TAEMHALIO
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Kopane 1.5, Nonarex T2 BHAY TACMIMLEL NPHBATHOMO XHTTH MPOMAJAA

nowropo-renerpadHol kopecnonneHuii i renefouHux poimos {10, ¢.14]. MNo-
HATTA “TacMHHUI 0coOHCTONO (NPHUBATHOIG) XHUTTA" € WHPWHM, 60 B HLOTO
BXOAATL He TiNbkH ocobucTi TaeMisnuti. ane R npodieciftii Taemunni, ski oxon-
MOOTH Cpepy 0COOHCTOIO XUTTA TPOMAIHHHA 7 NOCTaBAEH] N OXOPOHY 3aKOHY.

IMpogeciiini TacMumizi - 11¢ TaCMHRIE, AOBIPEHI NPEACTABHUKAM MCBHUX
npogreciii rpoMansHaM i 3 MCTOI0 3tificHe I HA (JAXMCTY) CBOTX NPAB TA 3aKOIHNX
iHtepecie. B ocHoB] npodeciMHNX TaeMHILL JICKATL OCODHCTI TACMIIHLLL 3aXH-
WEeHi Bi/ PO3ronoIeHist BPABOBHUMH 3a60pPOHAMIL, AK] AAPECOBANI THM, KOMY Ui
TAEMHMLI AOBIpEi 3a neobxisuticrio | HO, . 14]. ToMy siaoMOCTi, 10 CTAHOBIBITL
npoheciiiy TACMHINIEO IICBHIX KATCIOPITT OCiB. SaBKAW HOBHHHT BITSHARATHC
TAKHMM, UI0 € ROHG e HILITIHIOK inopMaticio npe ocoby.

AHRNI3 HHHHOPO KPUMIHILHOTO Ta FHHIOIO 3IKOU0AABCTBa YKpainn gae
PIACTABH BHIGIATI TAKT BHI NpOQeciFinix CLORIPCHNX) racMminb ocadie roro
KMHFTA! AABOKATC KR, CYHOBOIO 3aXIICTY T (IPC(CTA8NILITRA, CHAOBII. AIMSELHOCTI
NCUNQJIONA, HO'!'ElpiiUlbllﬂ. ARCH IR, G‘clill\'il“.'lxl{ﬂi'l) BRMLY. C'l‘pa.\l}fliilllllﬂ. kKpaece-
POHASHEIT (M0 ePCIAC THC 3ac00aRII 1R IKY ) VCHHOBICHIISL TOHOCY BN,
CAYAROOBA T MPIEVAIOBE JAKPIAII B 3AKHIEBCTBL (OIATKOBA (ICKHApY RO
NONOIB). K OAUIAIO 3 aHAIIRY (IPABOBOT HTTCRELY P OAO TAEM I HOITTORO-
1eNerpagpHOT KOPECIOHAC HILIT, FO B ORHOMY BIIKIAKY 19 BiHOCHTSL A0 (Ipodeciiinus
TACMHMLb, @ B THINOMY - 40 0COOMCTUN (1L IORIPSHIIX) TaeMH#L, Biuocsun
TACMHHLIO JTHCTYBANKA. TENS(PONINX PO3RIOR, TencerpaditX noBitoMICIth Ta
IHIOF KOPeCIONICINT. HIO HEPCAACTHCH ACOMIMY 3RTIIKY, A0 (IPOdeCifiliHN
TACMHELL, BPHXHNLHHKH TARKOTO HIANOZY MOTHBYHOTS 1€ FAM, 110 11 T MIaii
CTHOTH BIAOMMM I (M1 MOMKYTH CTATH BIAOMBMIT) LIPATLIBHYKAM NCBINN IPOodgeciii
Y 3B A3KY 3 BUKOHIHIAM HOMH <BOTN Hpapeciitinx obar’siskin (Bour apsm,
rejiepOHICTaM, ONPATOPaM Ta J11.}, 3 Inoro 0ok, BIKOpICTOBYIOUN 3acodls
383Ky, 0COOA NOBHIC PALIBHHEKAM AaUeT PP IC caM 3MICT BitoMoCIeil (e
SHAHOMMTH TX F3 UML) & AHINe ©X HOCTT, JIpote, JRBKIAIOMTH 1A 1€, 110 BRC M
d)am' PO3IMOBH W JIHCTVRARNA VIKEC CTAHOBHTIE: TOCM NI, TQ OC1THITNO ALOIHA
BULIHECTH A0 '1HICHA (podeciiiin,

M. B.Enbsoreting sasrac, 100 ocodne iy 130 Mumii sisisto s CoGMo 1inn-
MOCTI, HIKOMY HE H0BIPSIE. Posromoume nns tac M MoK npHsaTHIMILOCO0aMMN -
BYHHOK AHIIE aMopan i, Ocolm, SIKI He HaICKATh 10 NPCACTARINIKER ICRHOT
npodecii, 3a PO3roNVILICHHS BILOMOCTEH, XYL O | AOBIPCHUX T™M Nia IPHLHIOIO.
HIAKOMY 11oKapanlnsio itisrar ve ynyrn [ 11 ¢.499]

Mpore y crarri 182 KpuMikansnoro sojekcy YxpaTHH 3ak0H0AARCHD He
noe’A3y€ HACTAHHA BIANOBIAANLHOCTI 34 1HOPYLUICHHA ICROTOPKAHHOCTI NPHBaT-
HOTO WUTTA 3 NPUHANSKHICTIY NEBHOT OCOGH A0 'HHCHE NPENCTABHHKIB NCBHUX
npodecii. ToMy MokHA 3poOHTH BUCHOBOK, LLO TAEMHHUUA CiMERHUX BIAHOCHH,
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AXTyansHi NPOGAEMH BLOCKOHATCHHA YHHHOTO 3aKOHOARBCTBA YKpalHK

TBOPYOCTi, TAEMHULS OCOOMCTOT TOKyMeHTaLiT (LIOAEHHUKIB, O0COBMCTUX rarne-
piB), IHTUMHHX CTOCYHKIB, JKHT/IA NiAA3AAIOTH M1 KPUHMIHAIIBHO-PABOBY OXOPOHY.

Oxkpim Taemunni cimelinux sinHocHH (abo wk cimMellHoT TaeMuyLi), fo
0COOWCTUX HEAORIPEHUX TAEMHULL MPHUBATHOND WUTTA HANESKHTL | TACMHUES
iHTUMHWX CTOCYHKIB. ¥ paai BMNanKis BOHU NOB’s3aHi MixX cofolo, npoTe ichytom,
| BIAHOCHYHY, KONK BOHH MalOTh WISTKOM BiAMIHHKA Xapakrep. 3akOHOAaBEUL
BXXHBAE TCPMIiH “IHTHMHI CTOPOHM XUTTA 0coBU™ ¥y KPpHUMIHANBHO-NPOUECYanb-
HOMY 3aKOHOLARCTBI MOPSA i3 TEPMIHOM “0O6CTaBUHM OCOOUCTOrO KUTTA", WO
Aa€ HaM RIZCTaBW BHAITHTH NEpWi B OKPEMY TPYNy BiAHOCHR, RKi CTAHOBATH
xoHopineHnitivy iHdopmauio npo ocoby. Kareropia “ob6craBuHu ocobucroro
HATTA” € LWHPLIOKO M TAKOXK OXOANKIE BIROMOCTI NPO iHTUMHE XXUTTA rpoManss.
Sk 3ainauac | J1.TleTpyxin, “0coBMCTE HUTTS — POROBE, @ IHTUMHE XKNTTS — BUAOBE
ROMATTA. OnHe i APYFre 3HAXOAATLEA NiA 3aXHCTOM 32KOHY. Jlaneko He BCi CTOPOHH
0COOHCTONO HHUTTA € IHTUMHUMM. T1i0 IHTUMHEHM >XUTTSIM €Nid PO3YMITH Halibinbi
"COKPOBEHHE”, YTREMHWUEHE, HAUTO OCOOHCTICHE Y CTOCYHKAX MK II0AbMH. Po3-
MONOIUEHHS BiAOMOCTEHN IPO IMTUMHE XCUTTA 3BUUARHO BUKITHKAE FIOUYTTA COPOMY,
AAE NPHBIA IR NAITOK | NEPEKPYIEHB, NIOPOLKYE CEHCALLT, AKI FAHLONATL HeCTb |
FiAHICThL, NCYE penyTanho, CTROPIOE nepewixoa cnyxGoeith kap’epi [10, ¢.18-19).

Jo 0coBMCTHX HEAOBIPECHUNX TAEMHMLIL FPOMAAAH HANSNUTL | TAEMHHLA
ocabucTol aoxymeHTauil (abo x ocobuctunx nanepie). INia NOHATTAM “0CcoOHCTI
panepi” cNill PO3IYMITH BIAROBIAHI AOKYMEHTH, AKI MICTATE iH(opMauilo npo
0COGHCTE XKHUTTA (iznuyHOl 0cobu. o Hux LiusinbHWi koneke YKpaily BiAHOCHT
OOKYMeHTH, dororpadil, LOASHHUKY YK (HWI 3anUcK, ocoBucTi apXiBHI MaTe-
piany Towo. OcobucTi nanepn Hanexarhb PiznUuHIB 0co0l Ha Npasi BAACHOCTI.
Hane npaso BKj4ac 8 cebe MOXKAUBICTL HAAABATH 3roay 4M 3abopouatu 03-
HAWOMITEHHS 3 OCOOUCTHMMU frarnepaMu Ta IX BUKOPUCTAHHA A POINOPSAIKEHHA.
To6Te ¢iznuna ocoba camocTiHO, 3 ypaxyBaHHAM BNACHHX iHTepecin i meTH,
BH3HAYAE KOSTO OCIB, AKi MOXYTE 03HAHOMANIOBATHCH TA BUKOPUCTOBYBATH, 30KpEMa
LWIAAXOM OnyOnixyBanns, i1 ocobucTi nanepu. 3 ULOro MOXHA 3POOHTH BUCHDBOK,
ULO TACMHHUSA OCOBHMCTHX nanepis TakoX MiANArac KpMMiHanbHO-NPaBosii
oxopoHi 3a cTaTTero |82 KpHMiHaabHOMO KOAEKCY, OCKIAbKY aBNsE cob0oi0 BiAo-
MOCTI kOHGrigeHuifinoro Xapakrepy Npo MpueaTHE >XUTTA Pizuunoi ocob,

OT¥e, Ha ChOTOAMILIHIN ACHB ¥ KPYMIHAZILHOMY 3aKOHOAABCTBI YKpaivu
BCTAHOB/ICHA BIANOBIAANbHICTL 32 NOPYLIEHHSA, NEPLL 38 BCe, TAKWX OCOOUCTHX |
CiMeHHUX TACMHH LD, UIORO #KUX ICHYE BCTAHORNEHA B IHILOMY 3aKOHOLABCTBI
{OKpiM KpHUMIiHANBLHOIO) 3a60poHa Ha TX 3BMpaHHA, PO3roAoWEHHS (MOUINPEeHH)
Ta BUKOPUCTAHHA BCynepey OaaHMIo Ta inrepecam ocib, AKNX wi TacMuuu
BesnocepeaHbo CTOCYI0TheA. Ly 3abopona hopMyntoeThCa 32 AONOMOOK ORAHOTO
4 ORHOMACHO KMIBKOX i3 Takux cnocobig;
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Kopore 1. 5. Flonatm 18 pHAN TEEMHAUD DPHBATHOMO XHTTA MPOMAINH

1} Bu3nayeHun xona cyh’exTiB, Aki 30608 szani 36epiraTu uyxi ocobueTi
41 cCiMel i TAEMHMLL, AK] CTan! 1M BiAOMI Y 3B'A3KY 3 BUKOHAHHAM HXMH NEBHKX
0608’ A3KiB (TAKHM YUHOM NOOYROBAHI HOPMH, CNIPAMDBAH| HA 3AXMUCT NIXAPCHLKOT
TAEMHHUI # TacMHHMilI NowToBo-TenerpadrHol Y iHWOT KopecnoHoeHwit, o
nepenaeTeca 3acobaMu 38°a3ky abo uepes komn’'orep);

2) BH3IHAUECHHA KONa BIROMOCTER, 3Ki ke noauHHi By Ty posronoweni (ueh
cnocif 3acTOCORYETLCH NPH OXOPOHI TACMHHMLI YCHHOBNEHHA T& TACMHULI NPH-
BaTHORO XUTTA),

3) en3HaueHHA PopM icHyBaHHA BiAOMOCTEH UM 3acobiB ix nepeaadi, ki
NOBHHHI 3AJIMIUATHUCA HEJOTOPKAHHHUMH /1R 3abe3rneveHHn 30epekeHHA TAEMHHLL
(TaxMM YHHOM CXOHCTPYHOBAHA KPHMINANLHO-NPASOBAa HOPMA, JABAAHHAM SKOT
€ 3AXHCT TACMHUE DONOCYBAKHA).

3 ypaxyBaHHAM LUX NIONOKEHL MOXKHA 3pOOHTH BUCHOBOK Npo T€, WO B
crarti 182 KpuminaneHoro koaekcy Yikpailiv 3akpinnennii aranbHuh cknan 310-
yuny (“FlopylienHs HeROTOPKARHOCTI IPHBATHONO MUTTH ), a4 B cTaTTAX 145,
159, 163, | 68 — cneuianbHi CKNANW THOHHHIB, CKOEHHA AKHX NOPYLIYE PEXKUM TaeM-
HHLLb NPHBATHOTO MUTTA 0co0H, [Mpate ¥y paal BUNAAKIB 3iCTABNCHHA TX fa€ na-
PAnOKCcaNkLHNi PpeaynsTaT: nokapalHsi, nepeabaueHe ctarrelo 182, sHauso M AKLLE.
Take cnocTepiracTbea npu nopisHs gt canki i crarel |82 ta 145 1 168, BuxoauTts,
LILO POIFOAOLUCHHA AIKAPCBKOT TREMHNIL 000010, AKa Nosiina Oyaa iV 30epiraty,
KQpaeTbCA 3IHATHO NeTiue, HK Hedakoiic 30Hpanun, 30epiranss, NnoWHPEHHA Ta
BHKOPHCTARHA KoK(iaeHLIFHOT indopmallii npo ocoly MOAHHOIO, AKiE BOHA He
byna nosipena. Lle % caMe cTocycThed ¢ TACMHEWIT YCHHROBACHHA: 3a KpuMitans-
HHM KONEKCOM ©cofa, AKA PO3ITONOCHIA BIZIOMOCTI IPO YCHHORNEHHA (yaoue-
PiHHR), O BXOASTH A0 YHCNa KoH@ineHAHOT inopmauii npe ocody, Moxe no-
HECTH 3HAUHO JICFLIIE NOKAPAHIIA, HIK NIOUMHA, WO NOPYHIWAA HEAOTOPKAHHICTD
NPUBATHOTO XKHUTTH,

TTUTaHHA UICAC KPUMIHARLHO-NPABOBOET OXOPOHH RIAOMOCTEH NPO NPH-
BATHE XHW1TH 0COOH, CTOCOBHO AKHX HC BCTAHOBACHI chnenianbHi 3aboponu, Ha
CLOTOAHIMNHLN ICHS 3ANUILAETLCH BIAKPHTHM, [Tepil 3a Boe ue NOACHIDETLCA THM,
MO AAHE NMUTAHHA LUE MOBHICTIO He RIPIUICHE | B UMBUILHO-NPABOBIH Hayui, a
KPHMiHANLHE BIRNOBIAANLIICTL — UC BCC-TAKM HANGINLIL cyRopuil BUA Biano-
BiANBHOCTI H KPHMiHANLHE NPABO " NIKIIQYAETLCA™ 10 MCXAHIZMY JAXHCTY OXO-
POHIGBAHHX NPABOM 00 EXTIB B OCTAHIIO 1IL1TY, KON MOXIINBOCTI IHWHX rany3e
Buuepnam H IX SBHO HEIOCTATHbO.

Hespaxaroun Ha Takuil Xapakrep KPHMiHANBRAT BiANOBIAANBHOCT), MACTaA-
BH 11 y cTarti 182 KpuMinansHOIo kojekey Yipainy BH3HaueHi HesiTko. 3okpema,
3i 3MICTY AaHOT CTATTI BHAHO, WO 06’ €KTOM LLOMO INOUHHY € IPABO I'POMALAHHHA
Ha HEAOTOPKAHHICTL NPKRBATHONO XHUTTA. ABTOPH KOMEHTapa A0 KpHMiHanbLHOMo
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KOOEKCY A0 HLOINO TAKOX BIAHOCATHL NPaBo HA OCOOUCTY Ta ciMeliHy TaeMHuu,
Ane, ak 6a4MO, OCTAHHE HE 3HANLILAO 3aKPINASHHA Ha 3aK0HOAaBYOMY PIBHI, i (e
BHKIMKAE i BHKAWKATHME TPYRHOIL NPU THYMAYECHHI T ITPaKTHUHOMY 3aCTOCYBaHH]
i€l HopMU. OCKINLKH NPeAMETOM AaHONO 3B0YMHY € KoHpiaeHuiHa indopMauis
npo ocoby, MoxKHa 6yno 6 BuphuMTH AaHy nNpobneMy B OZHH i3 TAKUX cnocobis:
1} uinaxom Buxaasenns crarti 182 KpuMiHaRbBHOrO KOASKCY B HACTYNHl
penaxuii: “HesakoHHe 36upanin, 30epiravHn, BUKOPUCTAHHS aG0 NOLLWPEHHS KO-
dbinenuiinoi iHdopMmauil npo ocoby, wWo cTaHOBUTEL 11 OCOOUCTY YH CiMediy
TaEMHULLKD, 6e3 3roam diel ocobm abo nowmnpedHs Taxkol impopmanil y nybniunomy
BHCTYNI, TBOPI, WO MyBAiU110 ASCMOHCTPYE e, HTH 1 3ac00ax MacoBoT iHgropmauii”;
2} HUIINOM BHECSHHN SMIH IO UHHHOTO 3aKOHONARC BA YKPaTHH, 30KpeMa
no 3akony Yepaiuu “lMpo iupopmaliio”, ado & ipHEIsT s HOBOIO HOPMATHBHO-
npasosoro akta {Hanpukaaa, Ykasy [lpesunenta Yrpaivn n1 ITocravoen Bepxos-
HOT Paawn Ykpaiuu), saxuii O 81131auas kono BIROMOCIEil, 100 MOKYTb BHIHABATHCA
rotdiaeHuifiHoIe IH(OPMaLLIcie 1IPO 0CcoBY, Ta IX CIIRBISIHOILCHESA 3 0CoDHCTO #
ciMeltHoNo TaeMunuero (Hanpukaan, Yeazom peanderia Pociiic bkoi enepauii oys
3arsepkeHUH Tepenik RIAOMOCTEH KOHPIASHUWIHHOIO XapaKiepy. Y SIKoMY BH3IR-
YEHO KONO BIAOMOCTEH, AKi € KOH(IAeHILIAHOK iRPopmaliero 1po ocody) [12].
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Dpic 1.1,
KPHMIHAJIbHA TTOVIITUKA B YKPAIHI B EP1OA TBOPEHHS
HE3AJEXHOT YKPAIHCBKOI AEPKABY (1917-1922 pp.)

[Ticns paxTHYHONO BRMOYEHHA YKpaiHu no cxnany Pociiy XV cr. Gyak-
AKa KpUMIHAALHO-NPABOBA TONITHKAE, AKA 6 HOCHAA YKPaATHCBKE HALLiOHANbHE
3abapeneHHA, i3 3pO3YMInHX APHYUH, CTANA HEMOXIURBOLO, JIRLWE nicia moToro
1917 p. cknanucs 06’ exTHBHI MOXJIMBOCTI AR NOCATHEHHA YKPaTHOO AepKaB-
HO1 HEIANEXKHOCTI i, BIAMOBIAHO, CTBOPEHHS BIACHOTO 3aKOHOAABCTBA, B TOMY
YUCAI KPHMIHANLHORO.

Ha uvomy wisxy Ykpatua npofiuina, sk sinomo, Tpi nepioan: Llenrpans-
HoT Pann (6epesenn 1917 p. — keiTens 1918 p.); I'erbmancTea (kBiTens 918 p,
- rpyaeHb 1918 p.}; Bupekropii (rpyneds 1918 p. — rpyaens 1920 p.). Oxpemo
CRIA POIFNANATH 3AKOHOTBOPYY RiSNbHICTL 3aximio Yipaincbkoi Hapoanoi Pe-
cnyoniku (3Y HP), aka 3pobuna raromuii BHecok y po3bynoBy HesanexHO ykpa-
THCBKOT AepkaBH Ta 11 3aKOHONaBCTha.

Koporknth tepMin icHyBamira Ykpaincaxoi Hapoasoi Pecnybnikn
NOB’A3aHUN 3 06 €KTHRHOIO NOTPe60I0 HAABHOCTI NOCTATHLOICG Yacy IONS
po3po0ku BiANOBIAHO! 3aKOHOAARNOF Da3H, OOYMOBHB BIACYTHICTL pEAIbHHX Ha-
CNIAKIB peanizauii KPHUMIHANLHO-IPABOBOT MO ITHKI HA PIBHI KOHKPETHUX KPH-
MIHaLHO-NPABOBUX AKTIB.

Byno npuHHATO ANHIE ACKINBKA HOPM., #Ki MUKYTb ByTH BiHeceHi 10
KATeTOPIT KPUMIHATILHO-NPAROBHX ~ CKACYBaHUS cMepTHOT kapu L] Yuieepca-
Aom Ta 3akol NPo amHICTIE BiA 19 nucTonana {917 p. ¥V 3aavweHoMy B Ykpai-
Hi y cdhepi KpUMiHANLHO-IMPABOBONO PErYMOBAHHA NPOAOBXYBAAK LIiATH HOPMH
KpHMinanbLHoro npaea Pocifickiol iMnepil 1, 3okpema, “Kpuminansue ynoxeH-
Hs” 1903 p.

13-14 uepsun 1918 p. ¥y Knepi BinbyBes 3'138 yKpaTHCHKHX IOPHCTIB,
AKNIA NPHIRHAR PIIBEHHA PO HEOBX IAHICTL CTBOPEHHA i) 3aCTOCYBRHHA YKpaiH-
CbKOTO NPaBa IFAHO 3 BAHNHMH “HAYKH, RKUTTA | IpasocsinaoMocti™. Byao nocra-
HOBAEHO, LLO CYAO'UHCTHEO MORMHIHO BECCTHCR HA MORI TOFQ HAPOAY, CEPEA AKOIO
cyn BindynaeThCcA. Cynosi Ta novapiansHi NnocaitH Mann salimaTe ykpaixui abo
ocobu, W0 BOAOAIKITE YKPATHCLKOIG MOROIO i 31taI0Th MiCcUEeBi yMOBH. 3'134 CTBO-
PUB KOMICIIO i CKNIAAAHHA CROBIIKA YKPATHCLKOT Npanosol TepmiHoaorii i
KOMICIKO ANA BHAAHHA BCIX MHHHHX HOPMATHRIINX AKTIB YKPATHCBKOK MOBOEO.
LexTpansuiil Pagi 3'13a sanpononysas 3pobuTH yKpatHCbKY CYAOBY CHCTEMY
He3aNeXHOIO BiN POCIHCHLKOT Ta CTBOPHTH ANA KEPIBNULTBA HEtO, AK HAWBULLY
CyAoBYy iHCTAHUIK, KpafioBuil cya. Jina npoacnerHs pedopMH CynoBoi CHCTEMH
O6yno npUIRHATO PILIEHHA 3ACHYBATH HA MICUAX IHCTUTYT CYAOBHX Komicapis.
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AKTyanbHi NpoOneMy AACCKOHANCHIA YHHHONO 3AKCHONABCTRA YKpaiHK

MporpamHi uini Llewrpanbhol Paan woao cyaosoi pehopmMu suaiung
sinoOpaxenua y L1l YuiBepcani. ae, 3o0kpema, Oyno 3adikcosaHo: “Cya Ha Ykpaiy
nosuHeH GyTn cnpasenausuii, Bianosiano ayxosi Hapoay™. Opraniszauit Mpo-
BCACHHA CYAOBOT pedopMH noknasiv Ha [eHepaldbHe CEKPETAPCTBO Cyaopny
cnpas. 23 auctonana 1917 p. Mana Panpa 3arsepania 3aKOHOSPOEKT, 3riHo 3
AKUM “‘cyn na Ykpaini TBOPUTLCS iMEHEM YkpaiHcbkoi Haponnot PecnyOniky”,

leHepanbHE CEKPETAPCIBO CYAOBMX cnpas Ha uoni 3 M. TKaueHxom pos-
FOPHY:10 aKTUBHY AAABIICT 1 L10AC ped)OPMYBAIHA CYN10BOT CHCTEMN. Jlo Bupo-
Onentn HOBOT YKPAIIChXOY NPasonai 0CHOBH, 112100010y BASIO CEKPLTAPCTBO, CYy-
NaM HaseKHTL KEPYBATUCH KPitt HASIBHUX 3aKOHIB, “KOJICKTHBHOIO BOACIO CaMmo-
ro Hapoiy”’, “pesontoiliiiiMit icanami ConibHOT CNPABEABNBOCT ToWW.
Taka TEHACHUIA B CYHOTHICTRI MAJTO HHM BiAPizHsiiaca gia OL1swoBMILKOT Npo-
rpamH pepopMyBaHHA cyno i MicTBa. Pazom i3 Tum [cHepansHnit CoKpeTap cek-
PETAPCTBA CYAQBHX CNPas yKasynah HA HeoOXiaHicTs noOyaoBiM B YKpaii npa-
S8OBOT J1C|PKARM, “OPIAH AT UPABOBOTD YCTPOIO™ .

Jlpyrum eranom Gvno neranoeneHis Fermanctsa. Onuak, A8 1 8 none-
PeiAHIE NEepIon, AO KOPIMHKHX 3MIH Y KPHMiBaibHOMY 3aKOHOAABCTBI CrIPasy He
Aifiiuna. €CaMue, o MOXHA BIAMITHTH, -- UE (NOCHICHHN KPHMiHAJIbHO-11PAROBO
penpecii. ska 6yna 3anpoBaliKeHa JICAKHMU HOPMATURIIHMH aKTIMH KpHMiHa-
SILHO-1INABOBOT CNPAMOBalocTi (Hanpuskian, TUMUACOBWIA 3aK0H Bia 8 nunug

1918 p. “lTpo 3axonm BoporbiH 3 ponaAgHAHUNIM CLITLCLKOMD FOCIIVIapeTRa’).
Ak i B rONEPEAHTT HEPIOL OCNOBY KPHMINAILHQIO 3AKOHOARBRCTBA YEPATIW CTBO-
poBano “KpuminansHe yvnokennsa™ 1903 p.

B nepioa Jupexropii B Ykpaini npoaoBXyBano Aisrd 3ax0H0AascTRO Po-
ciiicekol iMnepit, TuM1acoBOIo ¥Psiay, a TakoXK sakoHonascTso LieHTpanshor Pa-
au i CersmancTea. OQanak (e cnild 3alyBard, 1o Biara ypaais HesanckHol Yxpii-
HI PO3N0BCIOMKYBUTACH 11C 11a BCIY TEPHTOPIIO KPaThi - 1actuHa 11 SHaNORIace
Mg 81010 NPoOINLWOBHILKOTY PansHCLKero YKpaiHceLbrkoro ypaay. Le sukim-
Kano HeoOXIAHICTb 3aTrepiuenis 17 Tpasiis onoBolo JupekTopil 10cTaHoRH
Panu Hapoanux womicapis “Hlpo anynmiosanus Ha tepuropil Yipafin winmocTi
JAKOHIB 1 DEKPETIB 31K TaK 33aHOT0 Paasiichbkoro YKpaiHCbKoro, vax i PasiHebko-
ro Pociiicokoro ¥Ypslin § 0po nosepueitist dnHuoctt 3axkonia YHP™,

Cknanni ictoprsul o0CTaBHIIN BIKCTYITHI HISPCHUIKOAOIO AN KOAB(iKa-
uif ykpaincLKoTo npana Ta pedopmyBanns cyaorcTsa B wacu Jhirpesropii. He
6y10 MOKNHBOCTI YIMOPAAKYBATH KPUMIHANBHE Ta IMBINBHE 3AKOHONABCTRO, Pe-
POopMyBATH CHCTEMY LIMBLIBHOIO H KPUMiHANLHOIO CyaounHcTsa. 1pu poams-
Ai KPRMiHanLHAX CNpaB BUKOPHCTOBYBaau BificskoBuil kapruii cTaryr, Kaprnh
cTatyT, “KpuMinannHe ynoxenna” 1903 p. Pocilicekoi imnepit. Flepioa Jupek-
TOPiT B LIJIOMY MOWHA OXAPAKTEPH3YBATH ¥ NPaBOBOMY CEHCi AK nepexianHil
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®pic 1.1 KpaMinansua nonituka 8 YKpaini B nepion veopeHHa HelancxHol Yxpaincerol
aepxanu (1917-1922 pp.}

nepiof y APABOTROPYOCTI i BiH, Oe3nEPeuHO, MaB BENMKE 3HAYEHHA NN BiApoO-
MHKEHHA YKPATHCLKOT NPABOBOI KYALTYPH T2 NPAaBOCBIAOMOCTI.

Taknm YAHOM, NPOTANOM YCHOIO TepMiHy ichyBanns YHP wa tepuTopil
YkpaiHi NPOAOBXKYBAN0 AIATH KPAMiHanbHe 3aKOHOAABCTBO Pocil i3 3minamm,
aki 6ynu BHECEHI B HbOre THMYAcoBHM ypanoM. DakTHUHO MPOTArOM YCix
nepionis icHysanus Y HP 3anuwanoce y cuni piwedns LentpansHol Panu, ake
BH3HAuaR0, WO A0 Po3pobky W NpUHHATTA BIANOBIAHUX HOPMATHBHKX AKTIB “Bei
IJAKOHHW | NOCTAHOBH, AKI MaaH CWIY Ha TepuTopil Ykpaiucekoi Hapoamoil
PecnyGnikv ao 27 wosTHa 1917 poky, ockinbku X He aMiHeHo H He cKacoBaHO
yHiBEpCANaMMU, 3aKOHamM K | nocTanoBaMu YkpaiHcekol Lentpanstor Paam, maoTs
CHNY 1 Hagani Ak 3akoHM % nocraHoek Yipairichkoi Hapoauoi Pecnybaikn™ [1,
c.21]. €anue, wo B y BianosigHux micusx caono *Pocia” 6yno 3amineHo Ha
“¥Yxpaikceka Hapoaua Pecnybnika™,

Y nepioa icHyBawua YHP xpHUMIHANBIIC 3aKOHONABCTBO CTAHOBHAMN!
YaoHEHHS NPo NoKapaHus KpUMilaabii Ta sunpanti (y peaakuii 1885 p.), Craryr
Npo AOKapaHHA, WO HAKNAAAKITBLCS MUPOBHMH cynnsMi, Ta “Kpumisanbue
ynoxedHs™” 1903 p.! Hisan il kpumivasuio-npasosi akT THMUACOBOro ypsay,
Taki Bk, HANPHKAAN, NocTaHoBa 8in 6 aunis 1917 poky, axa nepenbavana
KPUMiHaNbLHY BIATIOBIAANLKICTE 32 NyOAiuni Jaknuky A0 aGHecTE. pe300IB,
rpadex<ia, NMOrpoMin, a TAKOK BUHHEHHA IHUIUX THHKKHX 3A0UHHIB, 1O HACKHILCTBA
Hag OYAL-9KOI YACTHHOIO HACEICHHN, NocTanosa nia 2 cepnug 1917 p, “Tpo
BXHTTA 3aX0AIB NPOTH OCI0, 110 1arpoXKy1I0TL O00POHI A€PKaBH. 1T BRY TPILLHIH
Oeaneni Ta 3asoroBaHHsM pesomouit 1917 p., yxsana “flpo BianosiianeHicTs
33 00pa3y AVRNOMATHUHHX NPEACTABHNKIR THOICMIIMX APYXKHIX Aepkas” Ta iH.

OnHaK OCHOBHMM HOPMATHBHUM NOKYMCHTOM, UI0 BHU3HANAB KPHUMI-
HAALHO-NPABOBY NOJITUKY. 3anHiuanoca “KpuminanbHe ynokennn™ 1903 p,

TaKWM HHHOM, NFACYMOBYIOUH, MOMHA CTBEPILKYBATH, 1O NPH 3106y TTi
Yxpainow Hezanemnocri y 1917-1920 pp. KpuMiHanbHO-NPaBoBRa MoaiTHKa He
Oyna AOKOPIHHO 3MEIICHA — BOHA AHUIC NPHCTOCYBANACA 10 HOBUX COWIAABHO-
NOAITHYUHKUX YMOB.

Cneuudiunoio Gyna cHcTema HPaga it KPUMIHANBLHOIG CYAOMITHCTEA, WO
cpopmysanacs y 3axianiil Ykpaiui, aka 3 1772 p. nepebypana y cknaai AcTpo-
YropwHy. Y pesynbrati nopaiku y Flepuitt caitoidl sitini 1a pesonouiitnnx
BHCTYMIB y Pi3HHX tauioBanbHHX perioHax imnepatop Kapn | aas sroay tpanc-
(hopMyBaTH AyasiticTUHY MOHApXilo y (peaepalishy aepxaey i Aozeonus Ma-
HidecToM Bia 16 wOBTHA 1918 p. Y “KOPOHKIX 3eMAAX" CTBOPUTH CBOT Npea-
CTABHUULKI Oprafi. Y “KoporHOMY Kpar” [anuuuni i Boroaumepii, 110 B0~

‘Cnia sasuauuTi. wo “Kpumidaneie yiunkenis” 1903 p. y nosncMy 06¢aii ue nadpane 4HHoCTI.
NOCTYNOBO B A0 BSOUMIICH JIHUIE OKPEMi AGIO IMABH T8 CTATH.
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AKTyansHi NPOGIEMH BAOCKOHANEHHA YHI1HOMD 3aKOHOAABCTBA YKPATHH

yap FanuuuHy i yacTuHy Bonusi, 3 genyrarip-ykpaiHuis ao asctpificbKoro na-
PNAMENTY Ta FANHILKONO | GYKOBMHCHLKOrO CeiiMiB, NPCACTABHUKIB NOJITHIHUY
napTiil, cTyneHTcTRa Ta AyXxosencTBa 6yno creopeno Ykpaincsky Hauionansuy
Paay ua uoni 3 C.NeTpywesnuem. Llei oprad nocTaHoBWB, Wo Ianuukna, [Tis-
HiuHa BykosuHa i 3akapnaTTs “TBOPATS LINICHY YKPATHCBKY TEPHTOPIIO, YKOHC-
THYY HoRYIOThCA *.. . AK YKpaTHCbKa fepasa B cknaai ABCTPo-YTropcbKoi MOHa-
PXIT’, 3 AKOKY FAIMULKI MONITUKN BCC X 1€ HABIKUIUCH N0pBRaTH. lHwi Hapoau
aisny Sinbiu piwyre. Y xosTHi 1918 p. nporonocunm HesanexHicTs Hexocsro-
savunHa, Yropumnua, Cepbo-Xopsatro-Chnosencnka nepyxasa, FHoswua. lNonsiky
craoprin 28 koutHa 1918 p. y Kpakoesi rak spany FloaschLky nikaiiganiiiny go-
MiCiio, o Malla uepedpary Baany y Fayneami i BKIGOUWI 11 710 CKIQZY HODbs
CLKOT AeMKABH, Y MPHILIAUCHI IreHePalLIil KOMICap Ti BIACKKOBIIT KOMCH-
AaHT Nannunydu i MJ1sRoBA, Y UHX YMOBAX yKPATIICLKI NaTPIoTH — CTapIurHK
crpinbui kopnycy YCC ua uoni i3 cotaukom JIMurpom BiroBckKiM y Hi'T Ha )
anctonana 1918 p. saiusan Jesis, a niznime i Oinwiay yacruny I'aau g,
MisnitHot Bykosutun, 3akapnarvs. Y nepianiii ke aeHs nposH YRPATHILB BUCTY-
MHAN TIOALCHLKY RITICLKOBUKW, CTY/LICHTIE | CCMINARICTH, 11OJILCEKC UHBINBLHE Ha-
ceneHHA, LIeh xondnikT noksae nouatrok yspaiicbko-1oab6C LK Bifivi. u1o TpH-
Bana oo avnun 1919 p. i sakinwinacs ans ykpainids ireacnmeo |2, ¢.169-171},

3a Takuit KOPOTKWK ICTOPHUMHWE NCPIV/ YKPATHWI HA ZaXIAHHX 3EMARN
CTBOPUAN HALIOHANLHY AerKaBy. 3a pieunsM YKpaTHC bKOT lHamionansHot Pa-
I Bia 9 ancronaaa 1918 p. Bopa crana vazuparkcsa 3axiiHo-Ykpatiwska Ha-
poana Pecnydnika (3YFHP). Byan chopMoBani opraHi aepikasH. BIfiCLKO, noni-
Wisl, CynoBa cCHCTEMA, NOUAINCH PEHOPMYBALIHS Ta KOAUDIKAIIR CHCTEMY 1IpaBa.

Oapa3sy ficng ¢Bore BUHHKHCHH 3YHP niwna da cnisnpaiuo ra 3654-
wenHs 3 YHP. 22 ciuna 1919 p. o8 eananica Asi HacTHHE exnnoi Ykpaiin -
3axiano-Yxpatucska Hapoana Pecnydaika (Cannmima, Bykosuna, Yiopenka
Pycs) 1 Hananinpsitickka Benuka Yipaina. HporonoulyBanocs, wo “BiHHI €
€ AnHa Hesanexna YkpaiHeska Haponra Peciybnika™. KOpwadusnm i nincrapa-
MH 33ty KH Oyan Yxisana rapo 3vyky 3YIP va YHP, npuiipuara Yepaiicskowo Ha-
miodanbHol Panoro 3 Ciyns 1918 p.. ra Yisepeas Mupexkropii YHP sin 22
ciuna 1919 p. Biarenep 3YHP mana ohitlifino nasusarics 3axinHow odaacro
YipatHcskoT Haponnot Peciiybnixmu.

Ane vepes BiliHY NIPAKTHUHE ZMHTTH ABOX A€PIKABHUX YTROPEHL BiAKIas
nanoca Ha maGyrne -- 10 Beeykpaincbknx Yerauosunx 36opin. oGpanux ax
HannHninpaHesxolo, Tak i Hagauicrpancukoio Ypaiow. Daxkruairo 3YHP i aani
NPOAOBXKYBANA AiATH K OKPEeMe ASpKaBHe YTBOPEeHHA. HacTynHi noail 3Hosy
po3eenu yprau 3YHP i JupekTopii. AKT 3nyku 8ia 22 civns 1919 p. Tak t 3anu-
IWHBCA TIIBKW CUMBOJIOM CIIOKOHBIYHOTO NPArHeHHA yKPaiHCLKOIO Hapoay A0

230

— — b

£ ——n. —— A

L




@pic [T1./T. Kpuminansha nonimixa B Ykpaini 8 nepioa TBOPEHHA HE3ZNCKHOT YKPATHChKOT
aepxasn (1917-1922 pp.)

BO33'€NHAHHRA. TONOBHUMR AIPUUHHAMMY, WO HE AaNU MOXKNHBOCT S8TITHTY A1y-
Ky B KHTTA, OyK COWIaNbRO-TIONITHUHUA KOHCEPBATHIM, B3dEMHA HETEPIIHMICTD
Nigepis ABOX AEPKABHMX YTBOPEHb, iX Pi3Hi 30BHIWHBONORITHMHI OPICHTHPH,
A pa3oM i3 30BHIWHIMH daxTopaMK Bee Ue cripuano naninHio Ak YHP, tax i
3YHP.

Ha tepuropii 3YHP aisno crape aBcTpilichke KpHUMiHasibHE 38KOHO-
AAaBCTBO, NMPHUCTOCOBAHE A0 HOBHUX YMOB. IlpakTH4HO kepisHuutso 3YHP
YHACNiNOK BIACYTHOCTI 4aCY HABITb HE CTARKHIO AWTAHHA NPO NPOBELEHHS
BNACHOT KPUMIHANLHO-NIPABOBOT NOMITHKK. €AHRA cdepa, A€ KPUMIHATIBHO-
npagopa nosiTHka 3YHP TuM un iHwuM vuHoM npossnsnaca Syna cdepa
KpUMiHanbHOTO NPaBocyans, aka Oyna pedpopmorana ypanom 3YHP.

Ha xanb, 30BHIWHI NOAITHYHI, MiNliTapHi, AMNRoMatTU HI akTopH# nepe-
pBaTM nepraBHO-Npaeose OYAIBHKIITBO. 3axiaHi AepxKapy, 3okpema Dparuis
ta CUWA, nintpumysanyu we 3YHP, a 1i npoTusnuxia, Lle npuisenc oo nanidus
JaxiaHo-Ykpaincskoi HapoaHoi Pecny6siku i Ha pokw tiepeppano OyAiBHULTBO
HE3ANEKHOT YKPATHChLKOT ACPKABH.

1. Muxafinenuxo HLTL. Kowapanes 3010, [eropig sining YKpanue v JI0KVMCIITAN ra MITTepianax.
- T1¢I917-1925). - K.. 1997.
2. Kyavupuukndy B3.C.. Toumns b.H. IC1iapia Jepxans i npase Yepaing - K. 2001,

IFris 1"
CRIMINAL POLICY IN UKRARNI IN THI PERIOND OF CREATION OF INDEPIIN-
DENT VIKRAINIAN STATIEE (1917 1922)
The questions of criminal legal policy of Ukraine in a historical aspect are examined in
this article. An author explores normative documents in the sphere ol the eriminal kaw of UPR and
WUPR in 1917-1922.
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KPUMIHAJTBHUH NNPOUEC TA KPUMIHAJICTHKA

E.J1. Bawyx

NPOLECYA/bHI MEPEAY MOBH AJ151 NPEA’SIBAEHHS
UUBINABHOIO MNO308BY B KPUMIHAJILHII CINPABI

Y Teopil KpHMIHANBHOrO tIpouccy TPUBANMI Yac 3HauHa ysara npuai-
NNacs UHBILHOMY NO308Y. OaHaK ‘icpes OAraTorpaHHicTb 2aHOIO (HCTHIYTY
OKPEME HOTO AaCHEKTH BCC K 3aMIBAIOFLEH HEAOCTATHLO NOCIHIMKCHHMN B
npaBoBiit siTepaTypi. Jo HHX, 30KpeMa, HAACHKHTL NHTAIHS TTPO NPaLecyansi
NePeRyYMOBH ;UMM NPeA ABIIEHHS 1IHBIILHOIO NO30BY B KPHMIHAANLHIA clpasi.
HboMy nUTaINIO DPUARISIIACH THLIC HACTKOBA yBAra B [PAIIHX OKPCMHK HAYROB-
uiB. MNMpote naui TeopeTnyuni po3polkn Gy 3aicHeH We 3a Hacis ICHYBaAIHA
KOMaHaHo-anmintcTparMeiol cucremu. [icns 1990 p. B Ykpaiin ve dyno sitdino
KoaHaT Mounotpaditnol pobotu, B ki Xoua § Heslaa yrara npuaiissacy
MPOUCCYANGHIM HCPCAYMOBAM 1131 NPEA SBACHHH LUBIILHONY HHO308Y B KDi-
minanbRii cupasi. QaHAK BHBUCHIB OO NHTAHIINA MAE BAKINBE TCOPLTHIIR i
MPAKTHUHE 3I1AICHHS ., OCKIAbKII BiL 3 HCYBAHHA KOia OOCT2BIMH, AKI CALU BBAKATH
MPOUECYANLHITMIT NepeayMOBaMIt TAA NPEN’ABASHHN UHBIUIILHOMO AOOBY,
TANEKHTL IOPYILCHHA NPOBALKCHII HIO/N0 UKBIILHONO NMO3OBY Ta, BIAITOBIAHO,
i HOTO pOSIASA PA3OM I3 KPIHMITIAILHOIO CHPABOIO. @ BIATAK | MOKAUBICTD 3aXHUTY
MaHHOBHX TAa OCODHCTHX HEMATTHORNN APAB PIBHUHHX | IOpHANYHKMX OCO. Ak
OyNH HOPYLWCHI BHACAIAOK BUHHCHNI 310 1HY.

HedOCTAIHICTE FPYHTOBHKN TCOPETHHHMX PO3POO0OK I3 HaHOIO nuranns
3YMOBHJA TE. 1LIO B NpauAX 6i1b1MOCT] ABTOPIB. AKI HACTKOBO TOPKLIOTLALS NHTAlIb,
NOB A3aHHX i3 NPOLECYANBHUIMH TILPERYMOBAMIL ILIBINLHOIO NO30BY B KpiI-
MIHAN LI CHpABI. B3aranl 3iacy1usi ACHHILIA ELOFO NOHA ITa. A AK 303143138
e Cokpar, L0 AKUO HEMa NOHSTIA, TO HeMae | 3Hadda [10, ¢.34). Jluwe 38
poGori npodecopa B.T.Hopa sycrpiuaemo aeininiio. w0 npouecyanshi
NEPEAYMOBH LHBUILHOIO HOZ0BY - (€ FOPHAHYHO 3HAUHMI 00CTaBIHM, 3 AKHMH
MpoUeCyaNn b JAKOH HOB A3YC BHUNKNCHMA NPOBASHCHIBE 1LOA0 UNBUILIOID
no3asy 1 fl0ro POSIAAL PA3OM i3 KPHMIHANLHOIO CTIPABOIO. Jlaiti a1 Op 3a3HAUAE.
Lo BCI (repeAfa'teHi NPOHECYRNLHIIM 3aKOHOM NCPEeAYMOBH JIIBLILHOIO NO308Y
MOXHA KNACH(DIKYBATH HA ABI PN 1iepeayMoBu, HCoOX iMHI A nopyLweHHS
NpoBAMKEHHA WOAC UMBINLIOIO 11030BY (/U1 Npen’ B¢ HIs LUIBINBHOFO NO30BY);
nepeaymMoBy, HeobBXiaHi LA POILNHAY IIHBINTLHOTO HO3I0BY Pa3oM i3 KPHMiHANb
Holo cripasoto [7. €.55-58].

Buxoaauu 3 Takoi kaacudikauii, B 2aRii poGoTi Mu cnpobyemo 3°sacysaTH
TE KOAO NpouecyansHUX 06CTasuH, AKe € HeaOXiaHHUM ANA nopyleHHs npo-
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Bowyx 5.J1. Mpouccyansi nepenyMoBH ANA NPea’ ABNCHHA UHBIALHONO NOIOBY B KPHMIHAMEHIH
cnpani

BA/KEHHA WIOAO UHBINLHOTO NO30BY (AN Npei’aBASHHA UHBINLHONO NO30BY),
He BAAKOYHCH Y ACTANbHHA AHANIZ KOXCHOT 3 HMX,
Y Teopit KpUMiHAILHONO MPOLILCY HEMAC CAUHOT NO3HWIT 3 NPUBOAY TOTO,
AKi OOCTABANK CITIA BIAHCCTH A0 NPOLICCYAILIHX HEPSAYMOB A% Npea’stRieHHs
IMBINBLHOTO NO30BY B KPHMiHanbHIR cnpasi. Tak, Ginbigicrs aykonuis samiac,
110 50 TakyX 00CTaBHH HAALKATS: A) HPOUCCYMILHA NPABO- | AICIAATHICTD 3asBH-
Ka; 6) NioBIZOMINICTL NO30BY CY/LY; B) BIACYTHICTEL CYA0BON0 PillieHs, sike HaGpano
FAKOHHOT CHAH, 200 TOCTANOBIY CYRY APO HPITIs FIs RIAMOBH FO3HBIU BisLITO308Y.
a0 K IATBEPILREIIOT MUPIROT YIOAH. B CCHOT HIGAQ CHOPY MDK THMH X CT0-
POUAMH, TTPO TOI 7ke PCAME Y i3 THX e ninctan |3, e 154, ¢.12; 5, ¢.50: 8. ¢.32].
3 rakOIO ISHIECIO, 3 HPHAIHEL, 00 BRY O3 et CALADNekcaripos, o:01aK
TOAC A0 BHILR NCPEPINORININ TCPEY MOB 1L H BIACY THICT, PILICTITIS (]P0 3y UH-
HEHHA NO30BHOTO HPOBRAACHNIA, a TIKOK BLICY IRICTH TOTOKHOIO HO30BY B
cyaouHneTBi [ 1, ¢.31]. ¥ 1isHiiii cooiii podori “BupinicHim 11132k b1 1Ore To3oBy
B KPHMINAJBLHOMY NPOICCTT Bill JEO (POHCCYANBHIN OCPLAYMOB 2SS
DPCIABACHHS IBLILHOFO HO30BY B KPUMITEEUSITTT COPas) e 1aKow B i
OCPEIRCHIA CTPOKRIB MOIOBIOT AABIOC T ¥ HPCATSIBICHIS (DEBUTLIO0T0 1IOBY
710 1OMATKY CyMoRoro calacisa |2, ¢. 16].
Jemo iy ozt 3 iwx nwvan sadisae B lonapin, Ha fioro 1ymky.
LS BHPIEEHS IIBIALIIOTO NO308Y B KPUMDEDIGHITT CUPABI HCOONIINMI ¢ TAKI
ApoUueCyaNsli NePLAVMART: a) HAARDICTHE KPIUMINAJILIOT capasa: ()
HPCA ABACIH B KPHMURLUILHITT CHPART ITHBRBUQIO HOZ08N. 1) BCYHHCTh
Bi AMOBU B IMO3ORIE. OPUTTITAT B IOPSUAKY THHSLELIGEG CVADINIC TR 1} BEACY THICTD
PHIRHHS CYLY. $IKC HAOPINO 3AROHHOT C 1IN, BIICCCHIOEQ HIOO CORPY MIK THMI
A CTOPOHAMNH, UPO TOI KE HPEUMET | 3 THX Xe ueTas, ado HOCTANOBI CYAY
PO IPURNSTIS BIAMOBIN IOSHRAUA RiZL 10308y 200 % 1P 50 THCPIBKC I HS MUPOBOT
VIO MIA CTOPOILIALIE 1)} HPERSIBHCIEHA LBRUILHOIC N030BY 0cabold, ska
HAMIICHA NPOLICCYIILHOK NPARV- i Aicywricno |9, ¢.9).
L Lo nospuin 3.5 lovapisa ne nosdarmieia Heaonikin. 1lepul 3a 8ec, 3 yxRH-
TOIO ABTOPOM TEPMita "HPONECCYAILIT BCPVMOBIL HEOOX LN DI eiprittieriist
LHBIABHOIQ Il('l'}l\B}'". MOYRNIG 'fp()()li'l'll BUHCHOBOK, [T TTHM OXOIUIOIOTLCH 8K npo-
HCCYMILHT HCPCAYMOBIL HIROONTHIN A5 NPCATIACIE IHIBILHAIO DO3LRY. TakK |
NPOUCCYAILHI NEPEy MOBH, BCOOXTANRE A PO3BHLY HHBUILHUEO H030BY PAIOM
i3 KPUMIHAKLHOIO COPMROIO 1 CyAL. Oumitan s roro, mob 1HBilLuHi noses Oys
PO3TNAHYTHII CYAOM Pa3OM 13 KPUMINGILIOIO CHPIROKY, ICOBNIMIIMY €, KPIM
BkajaHux B.S).Ilouapinum, §i i nepeaymMonn, A0 SKHX, 30KPCMi, HaieXaTb:
0COOHMCTA ABKA UMBINBHOID IIO3MBAYA — FpoMaaaHuHa abo fforo npencrasHuKka B
CYZOBE 3aCiZaHHA, AXINO HHMU HE 3a8BICHO KJONOTaHHS PO PO3MNAA IMO3CBY B iX
BiACYTHICTE | UeH MO30B He NIATPUMYE NPOKYPOP; BIACYTHICTL BiAMOBH NO3UBaYa
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Axtyansii NpobseMH BIOCKOHANICHHA YHHHOID 12aKOHOAABCTRA YKpAIHH

Bi/l TIO3OBY, KA HE CYNEpPEeYUTh 3aKOHY, NpasaM Ta iHTepecam iHwux ocib [6,
¢.30]. Tlo-apyre, Nia TakOK APOUECYANLHOKO NEPEAYMOBOIO, AK “‘HafBHICTH
KPHMiHANbLHOT CNpask™, MOXHAa pPO3yMITH AK T€, MO CNIpaBa 3HAXOUUTLCA Ha
AOCYAOBOMY PO3CNIAYRAHHE, TaK i TE, 110 KPHUMIHATLHE CIPaBa 3HAXONHTLCA b
craaii CyioBoro po3msay i B Hik BeneThes cynoee cniacTeo. OAHAK UWBIAbHHHA
110308 ¥ KPUMiHANbLHIA cnpasi MoXHa Npen’ABHTU AHULIE A0 NMOYATKY CYA0BOTO
criacrea (4.3 ¢1.28 KIMTK), wo, pianosijino, He pizodpakac no3uiis, BUCAOBICHS
B.S1.Monapinum. Tlo-TpeTe, AK Y)KE 3a3HAYANOCH, OCKINLKH BXHTHHA B.S.IToxa-
pPiHHM TepMiH “npolecyansbHi nepeayMOBU, HeoOXiaHI ANA BUPilIeHHS
UMBIABLHONO NO30BY”, OXOMIKOE | HNpoItecyanbHi NMepeaymMoBn, HeoOXiani ang
APeR’ IBITEHHA LIMBINLHOIO NO30BY B KPUMIHANLHINM cnipaBi. TO, SIK CNYIIHO 3ayBaKy<
B.T.Hop, HaBpaa YW MOXHA NOFOAUTHUCH 3 HASIBHICTIO Takol NEPEAyMOsH, Ak
Npea’ABACHHA 1IMBINLHOMO NO30BY B KPUMIHRNLHIN cnpaBl, OCKINbKKH He MOXe
OyTH NO30B 1epeaymMoBolo camoro cebe. Takok Hemae rniacTas AN BUIHAHHS 9
AKOCTI CAMOCTIMHOT NpoueCyanbHol NEPECAYMORH i BIACYTHICTL BIRMOBU B TOWY
¥ NO30BI, NPHAHATOY B NOPSAKY LUMBINLHOMO CYA0UHHCTBA, OCKINIbKW BOHA ¢ JIkLE
OKpeMUM BHNAAKOM BIACYTHOCTI pileHHA cyay, siKe HAOpano 3aKOHHOT cHny,
BHHECEHOIO IL0AQ CNOPY MiXX THMH X CTOPOHAMH, NPO TOM e NPesMET i 3 THX Ke
niacras [7, ¢.56-57].

A« BUunnMBac 3 aHanily BULLCNEPEPAXOBAHHX NOMNSAIB, Y XOAHOMY 3 HHX
He BiaoOpaxeHO NpouecyansHOI NEpeAyMOBH, KA HeoOX i AHa AnNA npea’ sBaeHHA
LUMBIALHOFO NO30BY B KPUMIHAALHIA CMTPaBi NPOKYPOPOM ¥ CUAY BHUMOT, BCTA-
noenennx 4.2 cT.29 KIMNK Ykpainu. Oaxak cnin 3a3sHasinTy, Wwo npe’asutr (abo
NIATPUMATKH) UMBIIEHHH NO308 ¥ KPUMIHANBHIA COPaBl, AKUWIO ULOTO BHUMarac
OXOpPOHA IHTEPECIB NEPMABY, a TAKOK FPOMAAAH, AKi 32 CTAHOM 3EOPOB’S Ta 3
IHWHX NOBaX(HWX NPUUMUH HE MOKYTb 3aXHCTUTH CBOT npasa, MOxe e 6yab-
AKHA NPOKYPOP, a NHLLtE TOH, AxnH 3RIRCHIOE HaTNIsiA 3a IPOBEAEHHAM AOCYAOBOMD
CAIACTBA B AaHiH KpuMiHanehif cnpasi. OToX, NPOoIECyaNbLHOIO NePeayMOBOH
ANA Npea’ABNEHHSA NPOKYPOPOM UMBINIBHOTC NO308Y B KPUMIHAJLHIN cupasi ¥
BYNAaaxax, nepeadaueHyx 3akoHOM, € 3AINCHEHHST HITM HATNAAY 34 NPOBEAEHHAM
AOCYAOBOTC PO3CNilyBaHhs B AaHi il KpuMiHansbHil cnpasi.

Y TaxoMy pychni HalakTyalibHIOIO BUAAETLES no3utlis B.T.Hopa, skui
40 OpoUeCcYasbHHX NEPEAyMOB LA Npea’sABNEHHS UWBINLHOrO Mo308Yy B
KpMMinaneHif cnpasi BiAHOCHTL: 4) NOPYIEHH KPUMIRanbLROT ¢npask; 6)
NiABIZOMYICThL NO30BY CY/Y; B) HAABHICTb ¥ UMBIABHOIO {103MBAUA MIPOLLECYANLHOI
NPaBo- | Hi€31aTHOCTI, a B OO0 NPERCTABHHKA — HANlEXHO OhpOpPMAEHIX NOBHD-
BAXCHb; ') BIACYTHICTb Pillle HHA CYAY, AKe HAOpPano 3aKOHHOT CHIIK, BUHECEHDID
WOAD CROPY MK TUMH X CTOPOHAMH, TTPO TOHR }e NPEeAMET 1 3 THX Xe nincTas,
abo nocrtaHoBH npo NpHHIHATTA BIAMOBH Mo3uvBaua Bi No30By, abo x npo
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Bawyx B./1 TlpouccyansHil nepenyMoBH AR AIPSA'ARICHHA WMBIILHOMD NO3DBY B KPHMIHANBHIA
CNpasi

3aTBCP/KEIIHA MHPOBOI YTOAN MIDK CTOPOHAMY; A) Npea’aBaetHHs LUMBIALHOO
NO30BY A0 NOUATKY CYAOBOro ¢chiacToa y cnpasi [7, ¢.58].

Ovox¢, Hepyun 3a OCHOBY AaHy HO3MUIO T4 BPANORYIOUM 3MiHH, ki Gynn
BHECEH] 3a OCTaHHI Nepion A0 KPHMIRANLHO-MPOICCYANLHONO 3aKOHONABCTAR,
MOMXHa 3POGHTH BUCHOBOK, 110 0 NPOLECYANTLIMIN 1ICPEAYMOB LIS TPea’ S8 HHA
IBIALHOTO NO30BY B KPUMIHAALHIP CNpasi uanexkarh: a) NOPYWEHHS KpUMi-
HanbHOT cipasy; §) NIABIAOMYICTE NO30RY CYAY: B) HAABINCTS ¥ 3anB1mKa npo-
HecyansHo! NPABo- | AUC3IAATHOCTI, & B HONO NPCACTABNAKA - e § HAJEIHKHHM
UITHOM OOPMACHMX NOBHOBDKEHL, Y BHNASKY NP SIHICHHA 1EHBINLHONO K08y
NPOXYPOPOM - IMITICHCHIIA 1M HAMIRAY 30 AOCYNOBIM POSCATIYBANHIM Y anil
KPHMItAnLHHA CPaRI: 1) BELCYTHICTH PILICHHA CYAY, SIKC HAGPIO 3aKOHHOT CITM,
BUNCCCHOTO 1XOA0 CHOPY AMBK TIMIL K CTOPONHAMM. H TOi1 K¢ HPEJIMET | 3 TIIN
e HACTAR, aB0 BOCTANORH NPO NPHITHAITS BUMORI NYHHBAYA B NO308Y, a0
K (PO IATBEPLGKE K MIPOBOT YrOaH MisK CTOPOGHEIMIY J1) SIPER ABICHHA 11BN b
HOTO NG30RY IO NANATKY CVIQROIG CHIICTRA Y PRk,

¥ oaaniit cranti Gyna spodacia cnpoda R ICTOHR MDIIMYM 1IpOte-
CYVANTLHUN NEPERYMOB. SKI HEOONIMHT A8l HOPYUHICII (IPOBAJLKCIHIA 111010
WIBLLHOrO NO30BY B KPHMIiHARLIHTT Citpasi. 3usvaiitnog. Qicns BHECCHHN 3Min
40 yuHnoro KEIK ado npuitysrrs nosoro KK paseacHa noszpuis 6yae
NOTPedy BATH BIANOBINHON O AOOIPAILOBZNNIA T YFORIICHIIN.

Lo AnekemLpor C. A TIDUBORBC 1apin i BaSsCenng MEepda BV 10I8BHOM Bpoleeee
foeh eonee ¢ra ) Yuca uncatie  Lopaxnii. 18976,
2 AICKSHIL OB C A, POspeinicing 1 pia, GHckoIo skl 6 Viojospou apoiwces, - Fopeenfl, 478,

"

AP AL Tanusia B CoBC ICROA VIQIOBION HPORCCTS HPIB 31 SRKOMNLIN INNIEpecan ysn.
HOHCCHIN HMVHICC BCETLIT VIERS a1 peciVehns: leet wknnil, - X0 1984,

4o speen TLIL D pak anckindi sick 5 3 1oaoRauy upoieeee. - M 961,

Masaaon AL IPadcmicsnii nek B vioaosios npoiesee. Mo, 1967,

o [top 371 Bosveate e NPHROTRTTIONO HPCE I FASTTHEN SWIIPIGETIOE Y UIRTHED b cose ok
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Yishwhuh 3]
PROCTDURAL PRECONDITIONS FOR INSTITUTING UCSVIH T AWSHIT IN A CRIMINAL
CASLE

In the article eriticad analy vis oF scientists” views on procedural prerequisites 1ar instiuting
civil Tawsuit i a eriminal case presented in Jegal literatare has been corried owl. rounding on
tlis and taking indo accorm the current Cominal Procedurat Code al Ukraine the authoer ofters the
position regarding the nomber of circumstunces which are (o he reparded as procedural prerequisites
for instituting civil lawsuit in a criminal case.
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AKTYanbHI NPOGAEMH BAOCKOHANCHHA MHIHOMD 3aKOHOAABCTRA YKPAIHH

B.B.Kopony
BOPOTLEBA 3 HEZAKOHHHM ObBIiI'OM HAPKOTHUKIB |
JABE3REYEHHA MTPAB JIKOAWUHA Y COEPI KPHUHMIHAJIBHOI'Q
CYAOHUHNHCTRBA

Bianosiano no crarri 3 Kouerurynii Ykpaiuu npasa i cso6oam monuhu
T2 rPOMansHNHA | X rapaHTii BU3HAYAKOTb 3MICT i CIPAMOBaHICTD AINALHOCT]
nepxaen, Jlepxasa BiAnoeigae nepen NOAUMHOK 3a CBOIO AiSNbHICTL. YTaep-
mxeHus i 3abesneycHHa npas i ceoboa NWOAWHM € roaosHHUM 0008’ a3xom
aepxasy. Lleit o608’A30K BOoHA peanizye Yepe3 (PYHKUIORYBAHHA AEPKABHUX
OpPraHiB, ¥ TOMY 4nuciai ~ NPaBooXopoHHHX. OAHHM 13 BAXKIMBUX NPUHUKNIB
AIANBLHOCTI Ui€l rpyNH AepIKaBHUX OPraHiB € NOBAra A0 NPas i FAHOCTI N0AUHA,

KoucTuTyuia Ykpaiuu (crarti 29—32) 3akpinnioe ocobucTi npasa # ceo-
6onu, AKi NPU3HAYEH] 3aXMILATH | PCANi30BYBATH MOXKJIMBOCTI 0cobu y cgepi fi
0co0NCTOro (NPHUBaTHOMD) XKHTTA, 4 TAKOX NpW3HavYeHi ana 36epemerHns
KOH@HaeHUIRHOCTI CTOCYHKIB, ¥ AKi ocoDa BCcTynma¢ BRAPOUOBX €BOE]
KUTTENIANLHOCTI — L€ Tak 3BaHi “npasa-rapaHiil HEBTPYUAHRHA |
HegoTopKkaHtocTi™ [ 1, €.23]. Jlo HUx MoK HA BiAHECTH: Npaso NoauHyY Ha ceobony
i OCOOMCTY HENOTOPKAHHICTS, NPABO AOANHH HA HEAOTOPKAHHICTb XHWTNA, NPaBo
Ha TAEMHMIIIO “KOMYHIKaAUIV', npaBo Ha HEBTPy'uaHHs B ocodOucte W cimeline
XUTTH.

I xou y ¢rarti 2 KK YkpaiHu Ha nepiuomy Micui cepea 3as82aHb KpHMI-
HAMILHOTO CYAOYHHCTBR CTOITh 3AXHCT MPAB Ta OXOPOHIOBAHHMX 3aKOHOM IHTEPeCiB
DIZHUHHX | IOPUMANYHUX OCIB, caMa KPHMiHaAbHO-MPOUECYantLHa AiAALHICTD
npAMO NOB A3aHa, a y 6inbLOCTi BUNAaAKiB ~ HEMOX1UBa §e3 3JacTOCYBaHHA 3aX0-
AiB 71epXaBHOro Npymycy. L1i 3axo0au, Aki, THM He MCHLUE, 3aCTOCOBYIOTLCA THUE
Y BHNARKAX, YCTAHOBIACHHX 33KOHOM, MOIKYTh 3HAUHO OOMEXKYBATH MOXKIHBOCTI
peanizauii BaXKI¥BAX KOHCTUTYLLi HHKHX NpaB ocoOmu.

TakumM HUHMHOM, MOXHA KOHCTATYBATHU CRBOFrO pPoOAY BHYTPIWHK
CYNEPEUHICTE ¥ BH3HAYEHHI 3ABAAHL KPUMIHRNBHOIO CYAOUHHCTBA: 3 ORHOIO
60Ky, RO UMX 3aBAaHL BIIHECEHO 3AaXUCT NPaAB | OXOPOHIOBAHMX 3aKOHOM
iHTepeciB (I3MUHHX | IOPHAHUHKX 0CiB, a 3 THWOro, — WBHAKE W NOBHE
pO3CAiAYBaHHA 3/ICYMHIB | NPUTAFTHEHHA BUHHHUX 0CI6 A0 KprMiHansHOI
BianosidanbHocTi. Hepxasa 8 0cobi i NPaBOOXOPOHHKUX OPraHin ¥y uboMy
BUNAAKY 3aXWIUAE€ IHTEPECH OAHHMX OCID uepe3 oOMEKECHHA MOKAHBOCTEH ¥
3RIACHEHH] CBOTX NpaB iHWKHMK 0co0aMK (3a NPHAYIUEHHAM -- 3INOUHHUAMN).

3BHualHO, ONTHMANDBHHIA BAPIAHT HONMYCTUMOCTI TAKOPO OOMEXKEHHA Npa-
BOBOTO CTaTyCy O0co0GH BM3HaueHuil y 3akoHi uepes pianosiaHi npouecyanHi
npoueaypH (Gopmu) NPOBANKEHHSR 3 PO3CNIAYBAHHA i PO3TNALY KPHMiHANBHHX
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cnpaB. OnHak He 3aBACAM Y X0 KPUMIHANBHO-TIPOIIECYANLHOT AIANLHOCTE BAAETh-
¢t NOTPHMATHCH LIIET 3010101 cepesutin’™, 1icon npaytiBHHKaMH IPABOOXOPOH-
HHX OpradiB MPH BHKOHAHHI AOKAAACHUN HA HKMX 000B'A3KIB AORYCKAEThHCH
HAAMipHe {HenpapomipHe) oOMekenns npas ocobu.

Ocobauso roctpe us npobacma croiv, y chepi Gopornlu 3 HE3AKOHHHM
obirom HapKoTHKiR T2 GOopoTLOH i3 3J0UMMAMM, 1IN0 BYHHAIOTLCH
HAPKO3ANEKUHMHN oCcoBaMU. HK BHAACTHCH, OCHOBIIOW NPRIHHOIO I1LOMO €
HeRPasuALHC POIYMNLEA NPOGACMI (ICMCIUTHOIO BXHBAHIHA HAPKOTHKIB |
LAAXIB N BI~I])IHIL’I!II9.

3axoan. sIKI BKHBAIOTLCA Y 3B I3KY 3 UM YSHOM. CHPSMOBANT Ha TIPHIIH-
HEHHA (MPHCIKANNIS) HAPKORLITE $K HPOLHIPARIOT BOBCAIIKIL, 11O € CYCTHILIIO
He0e3en OO, | HOCSHT B KOPC TORITL HeNPIMHPEHINTET MOJ0 HIPROTIICOKITHX
ocib xapakrep [2. c.16]. Ane npodiicmy HapKoManii He MUK POSIIIAITH 3K
I30ALORAHY NPODNCMY, AKA MOXE GV AIKBIIOBATI MHINE 30 ONOMOTOIO 3AN0/ 1B
nparoexopaoitioro xapakveps. Jlor Vepaiuig sik i e psiiy idanex kpain
AOCTPANAIICLEOIO NPACTOPY. B3O NUPAKICPHIIM ¢ $11NI yxetn v Oik
3ACTOCY BN NMICTRAIOUNN {KOPAILHIN) 3aX0MR Y BANOBL 1 BINOK)NIC 1))
AXKOECH CVCIIRBIOT HPOGASMH, @1 11C 210 BKINOLA. SIKT CHPIMOBATT 0 IPOdIiIaK 1KY
ULOrg SBHIILI.

Pazom 3 1ML copody yoviv it IKH, He NIOICPLIDKYVIK G 1PN I
BUHIIKHEHHS, UpHPetIeH Ha apoBast. LEpse s e napromani’y ekuuiii kpaii nocsrs
BHPAMEHUT CONIMNILHO-CROHOM BN XaPaRTep: NAPROMAIs © COTLANLIMn
NBOPOOOIO. Sl CRIAMITE PO HDBIBIHICTH CCPIOSmS cvCHLNS DPoTHPiY |3,
c.333].

Ta tofpi BCIY rOCTPOTY BHUCLANOT HPCONSAL HAABHICTH OC3ai4] Hpo-
NO3UUINA LOAY APOTHRIT HCIAKOWIIOMY 00IIY HUPKOTHKIB  BiA OCHIC N
RIANOBIAANLHOUT 32 TN POINOBCIOERCHIS 11 10 NCTani3aiul rak 3uais “ersis”
HAPKOTHKIR - HITAHHN CHEUpRNIIN CAPENITITT PR HAPRO3ANCHKHNIN 0D y Chept
KPHMIRAIGHOIO CVAOUHHCTBA Y IOPIEEU IR ATTCPary i (PakTiie He BHCBiY-
MOBANIC L.

ABC NPODHCM I TCHYIO T, HPXOY (1O CBLMNTH HPIKTIKE POOOTH pEsHOMANIT-
HBN FPOMAACHBREIN OPFAHEIILIN “sHike s ikoAan” il npasos3aNincHux
opranizaniii B Yrpaitti. Tak. 3a Haiiaan coniansnoro A0Cnuose s, npoBeteiio
YEPATHCLKHUM IHCTITY TOM COLLANBIUIN AOCHKCIL, 1318l CHEKImAtiB i exuifin
napkoTikis (CIHH) 1afiGinelr npoSueMyuMIt INFrannaMi, s&i BH3IHARATL
noTpely y npagosili gonoMosi. ¢: 1) tesakoHHe 3arpiuManis Miaiuiclo; 2)
HC3aKOHHE BHAVY'ICHNHR Il{leMCHTiBZ 3) npo*rlmpaani MCTOAH NPOBRAKCHHA
Ni3HaHHA K ciigcraa; 4) BUMAI'aHHA rpolwel 3 BoKy NPaBoOXOPOHHKX OpraHis;
5) nuTraHHs 3 NPUBOAY CYAUMOCTI, ZHATFA CYAHMOCTI W aaMiHiCTpaTUBHOrO
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AxtyaneHi npoGAEM U BAOCKOHANEHHA YWHHHOTO 3aK0HOAABCTEE YRpalHH

Hamaay; 6) NHTAHHA, NOB’A3aHi 3 0OBHHYBaUCHHAM 3a cT.309 KK Yikpaikn; 7)
He3akoHHMI oBuiyk; 8) BiaMoBa y HanaMHi MeaAMYHOT AOTNOMOIH; 9) BiACYTHICT
3acobiB WMH NPOXOIKEHHA JIIKYBaHHA Bili Hapko3asieXXHocTi W peabiniTauwi; 10)
Kynisas-nponax i HaloM xuTaa; 1 1) nozbasnens GaTbKiBCbKUX NPas [4, ¢2),

Six 6asumMo, 00 HalGinku rocTpux npobnem, LIO TYPOYIOTHL HAPKOIANEK-
HHX 0Ci0, ¥ NeplLy Yepry BiAHOCATHCA RaneKko He couianbHi npobnemn, a came
3A10BKHUBAHHA 3 BOKY NPEACTABHHUKIB OPraHiB KPUMIHANbBHOMO NEpPecninyBanys
{(ausB. An. i—4 3 BUiLEHABEACHHUX).

Y pamxax cninsHoro npoekty KOpwnauwurot kniHixv [Mpuxapnarcskoro
HAUIOHANBHOTO YHiBEpCHTETY iMeni Bacuaa Credannka ta [‘poMancekol opravi-
3auii “3akoH ANA Hac™ WOKO HAJAHHA APABOBOI AONMOMOrY HAPKO3ANeXKHHM
FpoMaasaHaM Oyno npoeeneHO aHKeTYBaHHA BiANOBIAHOT UifibOBOT IPYIH, METa
AKOro — 3°ACYBAHHA KOHKPETHHX (JOPM NPOABY BHILE3IraIaHHUX IJTOBNKHBAHD 13
6oxy npaBoOXOpOHHUX OpraHie. 3okpema, onyuTtyeaHi (CIH) BkasyBanu Ha Taki
(hakTH: HE3AKOHHI 3aTPHUMaHHs — TaK 3BaHi ‘“3afMpPolIeHHA Ha Po3MoBY”, KORH
6e3 nocraTHix niacTtas ocoly 3anpowyIOTE A0 BIARINECHHS MITiWT H MOXYT
npoTpUmMaTH (1 TaM HeKiNbKa roavH (3a AaHWUMH aHKET -- “UINWHA AeHb");
AEPEBULLEHHA 72-TOAMHHOFO TEPMiHY 3aTPUMAHHA 3a NIAO3POIC Y BYHHEHH
3N04HHY Ta 3-TOAMHHOIO TEPMiHY AaAMIiHICTPATUBHOIO 3aTpHManHa (ak Oyno
3'4COBAHO ¥ XOAiI AOAATKOBOFO OfMHMTYBAHHA — ue BIAOyBanoca ueped
HeODIrPYHTOBAHY 3aTPHMKY Y CKAANaHH) NPOTOKONY 3aTPHMAHHS ); HE3AKOHHI Afl
NpaiBHUKI8 MITIWT NpY 3aTpyUManHi Ta 0COOUCTOMY OOLIYKY HAPKO3aNEeKHHY,
LLO TPOABAKIOTLCHA ¥ TAK 3BAHOMY “NIAKHAAHHI" HaPKOTHKY.

Yci Ui He3aKkoHHI AT NPaBOOXOPOHLIIB, AK NPABKNQ, NEPECNiAYIOTh METY!
IMYCHTH HAPKO3AJICHHONO 33HATUCA ¥ BUMHEHH! 3N0YKHY, OOMOBHTH cele i
iHWIKMx O0ciB; NOBIAOMUTY iMEHA Ta aapecH CNOXUBAYIE HAPKOTKHKID, AKE WE He
B3ATI Ha o0nik npauiBHyxamu niapozaiay bBHOH, uu inwol indopmauii (nanpux-
Aal, NPO HasBHI MPUTOHK, NPOAABLIB HAPKCTUKIB TOLLO); IHKONK HABITEL — OTPH-
MAHHSA BiA HAPKOIANEKHUX HE3AKOHHOT BUHArOPOAY Y1 HAPKOTHUHOT CHPOBHHH,

Mpu ubomy Cnia 3a3HauMTH, IO Malixe B YCIX UMX Bunaaxax (IX nepepax-
Hili 6inbIOCcTi) A0 IH €KUIHHOFO HAapKkOMaHa (PAKTHUUHO HE 3aCTOCOBYETHCA
AKHXOCH HE3AKOHHUX (popm (hi3NYHOro NpuMycy. Ane TyT HOro 3acTocyBsaHHs
AN% TOro, Wod 3MyCcHTH HapxoMana "“#T1 Ha NOCTYNKK™, € HEOTPIGHHM, OCKINLKH
BHKOPUCTOBYETLCA 1HILA (hopma “BIIMBY™ ~ aBCTHHEHTHHI CHHAPOM (TaK 3BaHuk
CTaH “JJOMKH™).

TakuM YHHOM, Yepes cpoc Oe3BHXiaNne (hi3HUHE CTaHOBHItE {CTaH abCTH
HEHUIT) CNOXMBay HAPKOTHKIB 3MyWeHHHt HTH Ha Oyab-AKi NocTynku (y TOMY
wpcni rpyGi nopywents HOro npas) NpH NPOBEASHHI CNiAYO-OHEpaTHBHMX il
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Kopons B.B. BopoTh6a 3 HeIakOHHNM 06i10M HAPKOTHKED i 3a6C3NCUYECHHA Npas MOAHHH Y cepi
KPHMiHEIbHOIO CYAONMHCTRA

MNMpuuuHn TakNX NOPYLUICHb € AOCHTE FIUOUHHHUMM | TX NOSCHEHHS cnin
WYKaTH Ha PiBlI ACPKABHOT NMOMTHKW B PO3yMiHHA npobieMn HApKOMAHIT 3
60Ky HRWOIQ 3aKOHOAABUA TA NPAROOXCPOHUIB,

Ha Hawly AyMKY, 10 OCHOBHHX QaKTOPN, WO CHPHRIOTL SAIIWM SBHILAM,
catn, y Meplay uepry, BIAHECTU TaKi:

|, Kopomka spusinaasho-npasona noaintuea 0epicant Hfodo HapKo-
FNCHCHNX CPROIOHN, SIKA APOALTACIIOCSH ) GUIRUNOGH CHIE KPUMTHLIbHOY 8i0ROGI-
QTOHGCITE 3¢ QIS WO haxmuaie 1o 838k 13 CRONCHGaNN HOPROITUKa
fre s e 26ymy (€1.309 KK Vpatun). VY nac (pakruwino cknaiac rscs napaaok-
CANLNA CHIVAILIA, KOAW caMC CHOMKIIBAWIA HAPKOTHUHOIO 33¢00y HE €
RPBMITEABIO RAPAHHM, aAC BCT I, IPAMO HOB AFA 8 1IN B SHRIOTBCS
BOMIHTIHM A,

Jlo pevi. y PO yace nponeneit cpoi BUpIe o TakoT npasonot koaisil.
Tak, 6 rpanua 2004 poky ypan PO ppuiisas locranosy Ne 231 “*llpo
SUTBCPMGREHHS PO3MIPIN COPeABIN PasoBNX R0 Hapkoriims sacabis i
HCHXOTPONNINX petoBud g neii ¢0.228, 229 KK Pdry7. 11s noctalosa
IPAVINYCELCH 13 PEANICTHUHNN POSMIPIN PasoBrx 103, THessl sseenns navoir
NoCcFanoBi 30 npuadania, 30epiratis, epese3Cciis. sUroToBnetis sin | no 9
CCPEANIN PAZOBMX O3 HAPKOTHUHIEO 3aC00y 400 HCHXOTPOHHOT petiosiiM 6es
Me i 30V TY rpoMansin PociV necyTh Asie adMinicTparHRiny sinosLmitbHICTh
[5. €.28]. s nocradosa PaktUyno JNCKPHMHENTIYBALE HAPROCHOKRIBAHHA 8
Pocii.

TARHM UHITHOM. 3 ONHOIO GOKY. POCTICBRNIT 3aKONOHABCILL 12 VP BHKPEC-
I 13 3aco6iB GopaTLMI 3 TartIM COtLHANBHO EC 31ICTTINM ARILIWA. SIK IIPKO-
MaAILEA, KPHMINAJILHO-MPABORL CAHKINT 30 CHOXNBAITHS HIPKOTHRIB, & 3 HIHIOTO,
- BHKIHOIUIH BENINIE3IHY DeBC3NCRY IHAKIVIAMIN IPAIURITHKIM M AT
CCMIIIOT A36 HAPKOTHKY NP SITP UM ool ANKe He CerRpei 1o Taki
AfTo6pe™ sapekomen iy Basi cede sk hopma posiipaBH 3 YCIMAL Ha KOLO Y Miniuii
¢ 3y0”, npruuoMy i€ neii 3axia Maibke GeiamMoBHoO,

K BIAACTHEH. TaKe OOMEWCHHSR NABIOBBKCHL NIPAROVNOPOVIILR Y cPepi
QUPOTLOH I HAPKOTHRAMI Y PU> ¢ Binpasaanum cane 3 Hosnigi Hopin ey npas
JMOAMHN TA HEAQHYULEHE 1IC3AKOIONO MOKAPRIHNA HCBHINIA OC10. 100 CKAAAE
O 3 HATBAAIDBIUNX 3aB/aH1 KPUMIHBLIOIG CYAOHHIICTRA (¥ TOMY 4nicni #
B Ykpaini).

2. Bidevmuicnme ROBEY 34 QIBHOOCPNCAGRUY BPOSPAN 7 HUNCCRHA
wikoOH ' MPAKTHKH 3aCTOCYBAHWA 3aMICHOT Tepaniy, Mepexi peadinitauiHmx
UeHTPIB (Cepeil HUX i3 NPALSBNIAINTYRAHHA XBOPUX HA HapKoMalilo ocCib, ski
CTanM HAa 1WIAX BHAYKAHHA) - 10610 WINOT HI3KH KOMIIEKCHIIX COUianbHO-
OPICHTOBAHMX 3aX0AiB ANA AaHOT WINLOBOT FPYNH.
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3. Huzbxuii pigens npagogol Kyremypu HApPKOIQAeNCHux ocib woy
YCBIAOMMESHHA NPOUSCYANbHUX NMPABMJA 3aTPHMaHHA Ta rapaHTif 3axsucty »j)

KPUMIiHANBHOTO OOBHHYBAYEHHA.
4. Toxnadauns aionocgidarbnocmi 3a CMan FNOMUHNOCMI Auwe x

npagooxoponni opaanu. S1K HACNIADK — 3HAYHA YACTUHA VIOYHHIB NPOCTO he
PEECTPYETLCS, a4 peecTpauil, AK NMPaBUno, NIAIATAIOTL: THKKI INOUNHA (darn
CKOEHHS UUX CYCNinbHO HeBesneyHnX AisHbL 38MMaiiHO HabyBac WHpOKoro po-
ronocy); 304YMHH, PO3CAIAYBAHHA UIOAO AKUX MAE NEPCNEKTHBY; IHLI MeH
HebesneuHi anounnm (BesznepcnekTUBHI Y TU1aHi yCHitIHOrO PO3CiLyBaHHs -
Tak 3BaHi “8UCAKN”) — Npy HanonaradHi 3 60Ky NOTEPRIAUX. :

Sk 3asHauae B.S.Maspunos (a0 peui — resepan-maitop MBC Pociitcsro
denepauir), “HeBHPILIENICTD... NPOGAESMH peecTpallit Ta oONiKy 3104HHIB PO
roM AO0BTOFO Yacy NpH3BeAa A0 TOro, WO CHTyauis B KpaiMi 3 obatkon
BMOYUHHOCT], 9Ka CKNARAETHCA B OCTAHHI POKH, | BnarononyyHi aaHi npo cram
PO3IKPUTTA BYHHEHUX 3JOUYMHIB 3HAXOAATLCA Yy SBHOMY NPOTHPHYI i3 -
“caMonoyyTTaM” cychinbersa... lcuye aymka, wo MBC Pocii Ta inwi
NPasoOOXOPOHHI OPraHu KOHTPOJKIOTH 3A0UMHHICTSL NMie Ha nanepi # Tk
CamMuM BBOIATH CYCMIIbCTRO y Hebeaneuny omaHy. A pas Hemae 00’ €KTHBHON
o6niky — Hemae # AOBiIPHU 4O PIPABOOXOPOHHOT CUCTEMMH, ...pOCTE BEIKAPHICTL
AKa DeTepMIHyeE we Qillbwy 3MI04UHHICTL, PiBeHb 00 KOBAHOT 3IN0YHHHOCTI 8
Pocii, Ha nymky aBtopa, B 2,53 pa3u HIDKUHHN KiAbKOCTI 3J10MMHIB, npo axi
NPaBOOXOPOHHI OPraHKW MaloTh tHPOPMALIKY, HE KaXKyuu BXe NpPo HaKTHIH)
3NOYHHHICTE [6, €.28-29]. AK BURactThLes, B YKpaini CHTyalis BHrIspac we
KPaluHM YMHOM | cKa3aHe b.o. I aBpraoBHM MOXKHA Y NOBHIHA Mipi BiAKCCTH # 10
HALIWX NP3BOOXCPOHHHX OPraHis,

LIlo » crocyeTbea SopoThOH 3 HE3AKOHHHM OBIrOM HaAPKOTHKIB, AKY D
OCHOBHOMY 3RINCHIOIOTH MpauisBHUKK Miniwii (nigposzaian BHOH), 1o cutyauis
3 PEECTpaunicio Ta o0NIKOM uMX 310UHUHIB, XOu | BiANOBINAE BUwwEe3ranaHil
3aransHiit TeHaeHUIT, ane mae W cBolo cneundiky. flo~-nepwe, oprann BHOH
cnewianizosaHuMH Niapo3AINaMy MiniiiT, | TOMY NOKPaLWYyBaTH CBOT NOKAIHHKN
PO3KPHTTA 3M0UHHIB 38 PAXYHOK RKHUXOCH IHWHX rPYH 3NOYHHHUX RifHb W
MokyTh. Tlo-apyre, B Ykpaini cTanom Ha 2004 p. € 2601 wrrarHui npauisHi
oncparusHoro cknaay opravie BHOW [7], ssknit nosuHew, 3snvaiivo, 3sitysam
npo ceo1o poboty. TyT cnin BpaxosysarTh we $H Te, WO HAPKOIIOUHHHHICTb €
HaA3IBHYANHO NPUXOBAHOKO i, BIANOBIAHO. BUABNATA NOAIGHI INOUNHU AOCHT
BANKO,

K ke BUMMAKAAAKOTL NMOKAAHHKH IAO0Y HHHOCTi. noe’a3aHot 3 Heaamuuuﬂ
o6irom Hapkotukis? B Vkpaiui 3a 12 micauis 2004 p. sapeectpobano 6574
TAKWX 3A0YKHHIB, MPUYOMY HACTKA 3N04MHIB, AKI NOB’S3ani 3i cnoxHBaHHI¥
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Kopons B.8. Bopors6a 3 erakonnim 06iroM HAPKOTHKIB | 3a0C3INCHCHHA NPaB MIOAHHK Y chepi
KPHMIHAZILHOIO CYNOMHHCTRE

HapkoTHYHnX 3acobis (c1.309 KK VYkpainu), cknanac 55 % (36084 3104nHK).
J10 CTATUCTHUMHOT 3BITHOCTI 32 MM HANPIMKOM BXOAATH TAKOXK JaHi NPo KiILKICTb
3apeccTPOBAHNX CROXHUBaAYiB HapkoTHKia (y 2004 p. Tx € 124805) [7].

BpaxoBylouH CBOEPIAHI “KOPTIOPATUBHI" 38°A3KH MiXK HAPKOIZNEXKHUMM,
CTAE OUCRUAHUM, L0 “AaBaTH NOTPIOHI NoOKasHHKK™ GOPOTLOM 3 HAPKOIIOYHH-
HICTIO Ha Tak 3BAHOMY “CNOXHBALLKOMY" DIBHI He Tak yxe i Baxko, noTpibuo
anwe “3akpuTH iK' ekUiiHOro HapkoMaHa Ha neBHuH vac. Toit, y cBolo Yepry,
B3AMIH HA HAPKONOriUHY AOMOMOFY YK MOXSIWBICTL OTPUMATH HEProsy N03Y
HapnacThb ycro noTpibny iHQopMalLito, 313HAETLCA Y BCIX 3NOUHHAX | T.N.

BHpiweHHto uict npobnemu, na wanb, He cnpnac B ML HE 3aKOHONABCTBO
YkpaiHu. HopMaTHoMe 3akpinacHHA npas rpomMansil Ha HaAaHA HAPKONOTIMHOT
MEOHYHOT AOOMOTHY MH 3HAXOIHMO, 5K NPABMAO, ¥ SAKDIHOAABI X HOPMaX AeKIa-
paTHBHOINO Xapakrepy. 3okpema, y 4.3 ¢1.12 3akony Ykpainuy “Tlpo cnpuaHHs
COUIANBHOMY CTAHOBACHHIO TAa POIBHTKY MONOAI B YKPATHI™ 3a3HaaeTHCR, WO
“Opra’n OXOPOHH 3A0pOB N 3abeINeUyIOTh POIBUTOK MEPLHKI 3aKNANIB OXOPOHU
3H0POB’ A HAPKONOTIUHOro Npodinto, axi Hanaots MUI0LT HEoOXiaHY 6e3nnaTHy
AONOMOTY, po3pobasiorTh | peaniayloTh NPOTPAMH Ta 3aX0Il LIORO MPodinaKruky
Cepen MOMOoAI conianbHo HeGe3ne X 3aXBOPIOBMib, 4 TAKOM MONYIAPH3auii
TA YTBEPINKEHHA TA0POBOro cnoco®y UTTa™ 8], 4 3aBnanHiIM HApKONOrivHOTO
AUCNIAHCEPY 8 TOMY HMHCAI € HKYBAABII0=-A1arHOCT U IHIL, KOHCYIILTATUBHA i NCHXO-
nMpodhisakTHUHa AONOMOra XBOPHM dAKOI0ONI3MOM, HAPKOMAHIAMH, TOKCHKO-
MAHIRMH, HANZHHA UMM XBOPHM KBAJIDIKOBAHOT, CREUIANIIOBAHOT CTAUIOHAPHOT
i amMBynaTopHoT acuoMorit (n.2.1.5 ITanoxkeHnn npo HapKoaorivHuil HCHaHcep)
[9].

Jewo konkpeTHiwe BU3HAYSHO 0008 83K NIKaPA-HAPKONOra y BHaAKaX
BCTAHOBNEHHA 3N0BAHBAHHA MPOMARIHAMH HAPKOTINIHUMHM 3acoBamu: “AKwo
Y Pe3yAbLTATI MEAHUHOIO OIAALY IH MCAKTHONO 0OCTEXEIIHA BCTAHOBRASHO, WO
ocoba. ska 3N0BXKUBAC HAPKOTHYHITMH 3acobamu afo ACUXOTPONHHUMY PELo-
BMHAMM | BUIHOCHO RKOT BCTAHOBACHO AIArHO3 “HapkoMaHis™, noTpedye
JIKyBania, ¥ TOMY YHCAI B CTanioHapHux abo aMOyiaTopHyX ymMorax, aikap-
Hapkonor 3000B’A3ann# janponodysarta Takilt 0cobi nmpolTH Kypc
ROOPOBUTHHOIO AIKYBAHHA i BHAATH HANTPABASHHS AC HAPKONOTIMHOIO 3aKaaly
AnsA TaKoro NikysaHun, HesitanHi TIKYBaAbHI 3aX00H /U1K YCYHEHHS 3aA€XHOCTI
0CODH BiA HAPKOTHUHHMX 3acobiB a00 IICHXOTPOITHUX PEUOBMH NPOBOAITLCA B
PEXUMIE roCriiTan idautt y BHIHaUCHOMY U1A UbOI0 CHCINANIB0BAHOMY MEOKIIOMY
3aknani” (uu.1 i 2 cT.14 3axkony Yxpaiiin “TIpo 3axoan npoTHIIT HE3aKOHHOMY
o6iry HapkoTUdHKX 3aco6iB, NCHXOTPOMHUX PCUOBUH i NpeKypcopis Ta
3NOBXHUBAHHIO HUMRK™) [10].
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AKTyaiasHI NPOOIEMH BAOCKOHANEHHA {tHHHOM 38XOHO/IABCTBA Yxpains

Lla cHTyalis cTana Takox npeaMeTom oBrosopeHHa Ha NAPIAMEHTCLKyy
cayxanHax “CouianbHo-ekoHomivudi npobaemn BL1/CHI Ry, Hapxomauii i any.
roniamy B YKpaini i utaxy ix supiilenHa”, sxi npodwnv 1 rpyans 2003 poxy,
3a pe3yaLTaTaMi UMX ChyXaHb BeeyKpalHCh koo acouiauico “3HUKeHHA tWkogy”
HanpausoBaHi pekoMeHaalil 3 MIUBUEHHA e(PCKTUBHOCTI 3aX0iB, ug
BXMBAKTLCA ANa sUptiueHHs npobaemu Hapkomahii B BIJV/CHI Ay s Ykpaii,
Ho ix vucna, sokpema, yBiHLLNMU:

- BHECTH 3MIHNM ¥ TADMMU} HeBenuK X, REANKMUX | OCOONHBO BEAHKNX PO3-
MIPiB HAPKOTHUHMX 3aX0AIB HAPKOTUUNHIX 3aCc00IR, NCHXOTPONHMX PEUOBHH |
NPCKYPCOPIB, AKI 3HAXOUATLCA B 00y, a1 sepuikeni Hakazom MQO3 Yipain
188 Bia 01.08.2000 p.. y wacruni susnartenns iIX IrpaHuutidx poinipis.
MOUYHBAIOUH 3 ACG3HW NLUtBIAYARLIOIO CHOMWHBANIA HAPKO3ANCKHIMA, Ak
MOBHUHHA OYTH BUIHAUCIIA KOMNETECHTHOK HAPKONOITHHOK KOMICIEI0:

- MEPEHECTH AKIEHT HA NPUTATIICIIHS PIAOBHN CIIONHBAYIB NAPKOTIKA
(HAPKOZANCIKNIHX) L0 AAMNHCTPAIIBHOT BIADIOBILAN LHOCTI 3aMicTh (IPHTHIHEItH
A0 KPHM ITHANBHOT, 405 9050 BHCCTH 3MiRH 10 4. | 1 309 KprtMiHaiHOoro sogkey
YKpaTHu 2K TAKOT, LLO CVHCPE I HTL AEKAAPAIET PO 1CHPIFISIRICHIS HO KPIMIIARh-
HOT 81ANOBIAANBHOCTI 33 CHOKMHBAHHY HAPKOTIIKIB, OCKINIbKI B CARrY 1T Ul Binby-
BACTHLCA TaKe (PaKTHUNE LPHTATNCHHN;

- NEPEITISHYTH AN A0 OUIHKH WS LHOCTI FPABOOXGPOMHHX OpIanie
Y DopoThfi 3 HEIAKOHHHM OBIrOM HAPKOTHKIR 1L1X0OM HEPEHECSHI AKUCHTY
HA NCPRCNIAYBAHHA OPIANIZOBAIOT HAPKOIOUHHIIOCTE HR NPOTHRATY ICHYIOUT
RPpaKkTHLI GOPOTLOI I3 CNOKNIBANAMII HAPKOTHKIA]

- BHECTH HEOONTANI 3MinK 10 1Hakasy M3 Vipain Nu 356 8ia 18.12.1997p.
“[po 3arsepmrenns Mlopsiky obiry HapkoTH KX JacobiB, ICHXOTPONHKX peuo-
BUH | NPEKYPCOPIB y UeMKaBHHN | KOMYHAILHIX YCTAHOBAX OXOPOHH 310pUB'
YEpainit™ 3 meT0oio 3abe3netucHist UNoBOT MOMKAHBOCTE IQAAHIA MELHTH0N
HOTIOMOTH HAPKOZANEKHHM i3 3aCTOCYBalNHAM 3amicHol Teparntii [11. ¢.6}.

Bpaxosyiouwn HaseaeHe, Crae OHEBMAINM, ULO OAITHMEH JIHLLIE IMiHAMH 10
KPUM IHANLHO-APOUCCYAIBLHONO 3aKOHOAABCTRA MH € 3MOKEMO OCTATOMHO
BUPILUMTH NPOBAEMY 1rAPAHTIH Bia HEOBIPYNTOBANOETO OBRITHYBAYE HIIA HAPKROI-
JEKHHUX 0CiD Ta BiA HE3AKONIIOI0 BIIMBY (THCKY) 3 METOK OTPHMANNH “" 1101 Pid-
HHX™ nokaszasb 8id uux ocif. 1a §i npocta aekpuMinanizaitin c11oakKItEHIN LAPEY-

THKIB B YkpaiHi (32 npuknaigom Pd, winsxoM saMinie nr agMidicipaTiish
BIANOBINANLHICTL) — 6€3 BCTANORIEHHS 060 A3KOBOIO NikyBaHHA ocif, Axi
3aXBOPINH HA HAPKOMAHIIO, Ta 3aNYyUEHHS X JI0 UpoxomKeHHA peabifiTailifHAX
3aX04i8 — He cripraTiMe DopoTbOI 3 nicto HeGerneyHo cotianbHOI XBOPoOoto.

Qanak yxe CLOroAHi Hall 3aKoHONABE b MOXE IHAYHO NOCHAHTH rapantil
Hapko3aneXHux ocib y cepi kKpuMinansroro cynounHeTea. Y nepury yepry ue
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Kopoas B.B. bopore6a 3 HE3BKONHUM 0GITOM HAPKOTHKIB | 3a0€3RCYCHRA NPAB MOINHK Y Cdepi
KPHMIHANLHOIO CYAOHHCTBEA

CTOCYETHLCR KanaHHa ocoGam, XBOPHUM Ha HapKOMaHiio, Npasa Ha KeaslidikosaHy
crewianizosasy MeanuHy (HapKOAOTiMHY) AONOMOry Npwm fX 3aTpuMaHHi 323
NiAO3POI0 ¥ BYHHEHH| 310U MHY.

Came TOMy MH NPONIOHYEMO NONOBHHTH CT.43-1 KINK Vkpainn okpemoio
YaCTHHOK TAKOrO 3MicTy: “"Ocoba, xeopa na HAPKOMGHIIO YU MTOKCUKOMAN 0, ¥

sunadky it sampusmannn 6 nopaoky cm 106 yvoco Kodexcy mac npaeo na
HEGIDKAUONE OMPUMANIIR CRCHIGRIZ0GaHOF MeQUUHOT (NAPKATORIMNHOL) donoMont .

1. Kyibmenixo [1.M. 3aGeineuciisg npasom ipnocri ooMeXeHit 0coOHCTHX KOBCTHIYLIKNX npag
1 CRODOINKOANHN B ALANLNOC 1 Ciryxbn Gesnekn Yepainn: ocifauk, — K. Bwi-so “Asetpa”,
2003, - 64 ¢,

2. Tononniae A, Counaiuio-npanman HOUKPKKa LapkosasHeHMBbix H BRY-nourripnmx nuie
Cnpagouio-Meromueckon nocofine, — (necci. 2003 - 264 c.

3. Tleznmexnft G Bopeda ¢ HERIKOUNLIM 0GOPOTOM HApIATTHKOB B pasa ncneneka /f Hpasa
HENOBEKL B POCCHIL 11 IIAROIAIMIN LK SICHTCABIOCTH 1ocyuapeTha. CSopunk sinepianos
Beepoccuicrof sayuHo-npaxrnueckoli xondeperiom, 12 saxn 2003 « / [laa pex. okropa
opianseekns Hay k B3H Jfowarna, - C1E 2 PRo=po “1Opmwnteckinil nenip dpeec”. 2003, -
C.328-334. '

4. Banaknpesa Q1L FLoutenks M1 Pesyib1 e ecicasunn 1o o1k npoiics 1 e pednoc el
FIMH. XCB, SIBX w npasosofi nomouns (YRpaise kI inR FHY T COIanbasx icecwosar)) #f
Hupopmausaiiasti Sisene (enn Yrpastekolt acceimannn “Cunmseris speia, - 2003, —
No 2w (C.2-3.

5. B3osmor 2L JInbepansr3sais 1 EUHRAPKOTHULCROIO SIKOHEIICIBCTRI A Pocciss: niar sOcpea M
ABa Hasaa /13 crareit o chipkeHing spesn. Ayipoy - Beonvek | - 20040 - € 26-28,

6. 'anpuyion 5.5 OGCCHEMCHIE KOUCSTIFIVIIOIITIBAN TPIE 00 CROMRLL SICHBUKD B IPRKAAHNIR B
A0CVCOHON npom3soscine. Mo Mockerckuli nenxosioro-commmans i incinyr 24003, ~
6B c.

7. BLoMOcT i PO SIOUHEH. BUHICIN ¥ CPCRT 00T Y IAPKXT DT IHIN KICODI B HCINOTROITBIN pCHOBHI,
X anasoris ade HpeKYpeopin # Cean va cipyKINpi stounnioeri o Yepaiine (3o 12 aicaie
2004 poky). — K. Hessapramerr ingdopmantiiiemnx rexuonot i MBC Yepainn 2004, — C, 922,
0.4,

8. Jaxor Yrpaimit “1pe capusniim coniaaniiomy Cranubicintne 13 poIRet Ky Moyoai r Yepaini™ (s
peaakuii 3akony Ne 1613-8] 8in23.03. 2000} # Biwsioc i Beprxasiwi Paxsm Yepaiden, — 2000,
- Ne27. - Cr2lhl

Y. [TOSOMKRCIHHE O TRAPKWYWIONIICCKOM ncnance e, yraepacieatioe Hpnkaton Mimirapaeea COCP ot
14 amiycyva 1985 1L Ne 1078

10, 3akouy Yxpaine “1lpo saxom nporiii ue ko oMy ofity gapskorasiins sacodis,
HEA SO PONHMAX PCHORIN T HPCKY PCOPiB 1Csnomxasamo s /7 Binosoc e Bepxosaod Pagin
Yxpatin, ~ 995, -Ne 1) - (.62,

1], Pekoaensianadi b sninsinnawsnin ek s oct i JNain, i sainase et B BHILICHTIN POONCAH
napxomanii ) BINVCTI Y o Ykpaitii, 30 peaysi iasin EpaaMcHIehKHY Cay xans “UotiaabHo-
exotoMivit poGiemu BIJHCT) . napRomariil § akonmti vy u Ypiine § iasxinix aupimcum™ /#/
Hudiopmautonbsiit Gruune e Yepamickoil acconnainn “Clnpkeina apena™. — 2004,
- Ne 3(1). - C.8.
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AKTYanLHi 11poSieMH BIOCKOHANEHHA MUHHOIO 38K0HOAABCTRA YKpaiHH

Korol V.V,
THE STRUGGLE AGAINST THE ILLEGAIL APPEAL OF DRUGS AN PROVIDING
HUMAN RIGHTS IN I'HE SPHERE OF THE CRIMINAL LEGAL PROCEEDING
In the given article the author explores a problem of providing in the criminal begal pro.
cecding of legal status vl drug-dependent persuns detained on suspicion i the commitment of
crisne. Taking inte account the special impressionahility ol given catcgmy of suspected through
the use of their s1ate of abstinenee syndrome and cascs of abuses of justice bodics. the auibor
suggests to implement to the Criminal Procedure Code of Ukrame a right of detained drug-depen-

dent persons o {he receipt of narcotogical hetp.

(. b, 3azypeoku
CYAOBI AEBATHU B KOHNTEKCTE CYUYACHOI
AHITIOCAKCOHCBHBKOT CHCTEMM 11PABA

CTamis CyAoBOre PO3EY € HEHTPILIIOI CCPLA YCINX C Tzt 1€ TELKY
& KPUMIHANLIOMY YA NICTRI YRpaTk, it gBomt»es rakia K posb i s kphMi-
HALHO-HPOICCYANBHTIN CHC TEMAN KPATIE CBIY. Ane, stk t PG BHPITUICIIHT IHIDNN
nHTalb NOOYAOBH KPHMIHAILHOIO 1Ipollecy. B pernameHauii amol cratii €
aMano ocobntlisocteil. Ane HakbinLLIOT yBar M 3ACHYTOBYIGTD T SKI CFOCYIOTLeA
Opranizaunii TaKHX BAKIHBBHX HYaCTHH CYAOBVIO PO3IAAY, SKHMH € CynoBe
CAIACTBRO I CYHOB] AeOaTIL.

JocniacHis ocoGUBOCTC MNITOCAKCUOHCLROT CHCTEMM tIpasa dvao
npeaMeToM npais M. M. [loaancerkoro, P.Kpocca, P Hasaa, MOE. Aciena,
<b.Ponede, B. Hyrnaca, JI. Yafiupeda, K.®.Fynenxo. P.Brackxina, C.BejibilioBch-
koro 12 iH. Flpore saykoni 40CaimKe HItsl CFOCYBANIKCH BHXITION HO AHAN{3Y OCHOB-
HHX [HCTHTYTIB KPHMINAILHO-HPOUSCYAN IO, JOKI 30RO Ta KPIMIHAIbHO-
BHKOHABUOIO NIPABIL @ 1O K y3arafi 0coDJHIBOC el @IITOCaAKCOHCbROT HPaBLBYI
CUCTEMH,

Meroto nanoi crarti € aocaimkeltsn ocobnnsocreli cynonix nebavie v
CUCTEMI CTARIT CYROBOrO POIFAAMY: AHAI3 KPUMINAIbHO=IIPOUCCYA bHOTD
3AKOHOMABCTRA, JIKC PCINAMENTYC MOPSAOK cyloBix aelarin: $ acysminm
cneunpiky MOdGyaonn 12 NPOrGNOBICIINS CVAOBINX (IPOMOB CTOPUHAMM
oOBUHYRBaUCHIN i 3aXnCTy.

‘TunosuMi ans Garatox KpPaTh € ABA OCHOBHHUN CNOCOOH NOGYACHRH LINN
HaCTHUH CYACROI'O PO3IASLY. YMOBHO O i3 HHX MOXKHA HA3BATH aHINIICLKHM
(aHrnocakconcbknM), a tHLUR - (ppanuy3skuM { KOHTUHEHTAJILHHM),

CyTTenoia 0cobanBICTIO NOBYAORY CyAOBOrO cAiacTRA 8 AHIAIT € Te, BLO
Horo npoueaypa, 3HAYHOI MIPOIO, 3aN€XUTh Bia TOro, ik 06BUHYyBaucHHH
BiANOBICTL HAa 3aMNUWTAHNA, YH BH3IHAE BiH cebDe sUHHUM. BHznanud
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3azypeesuis O.5. Cyroni AeGATH 8 KOHTEKCTI CyHacHO! AHIN0CAKCOHCHKOT CHCTEMH NPARA

o0BHHYBauYEHUM CBOET BUHH, HABITh Y CNpaBax npo 3MOMHHH, AKI NEPECAiAYIOTECH
no 00BHHYBATLHOMY aKTY, AK NPABUAO, BEAE A0 CYTTEBONO CAPOLWIEHHS YCLOTO
noaansWoro cynoeoro posrnany. lNpy ubomy B KpauoMy Brnagky cya Moxe
OOMEXHTHCA 3acCNyX0BYBaHHAM O0BUHYDaYa, KMt BHKNagae OCHOBHI daxTu
ofBUHYRAYEHHA, @ TAKOX 3aABaMH 00BHHYRateHOro | HONo 3axucHuKa.

Cynose cniactBo y ¢rpavHily3Lxux cynax acusis nofyaopaHe 30BCiM
iHakure, CnouaTKy cekpeTap Cyay Oronollyc NOCTAHOBY NP0 BiAAAHHA AC CyAY.
MoTiM NONUTYIOTh OGBHHYBAYEHOTO, @ TAKOX ROCAIIKYIOTH YCi iHWI AOKA3M,
Ilps uboMy BUpPilIANBHY POAL BiAITpac IWIOBYIONHA. 3aK0oH Haainse Horo
AHCKPEUINMHKMKY HOBHOBAXKEHHAMY, B CHIIY AKHX BIH MOXE MO COBICTi } YECTi
MPHAMATH OyAL-AKI 3AX0AM, SKI BBKATHMC KOPHCIIMMH 1A BCTAHORACHAR ICTHHY
{1, ¢.132]. Topan 13 uuM. y xpuMinaisHoMy nipoueci PpauLii cynosi aedatw
CTOSTh OKPEMO LLOA0 CYAOBOrO CRIACTSA 1 BiANOBIAHO A0 ¢T.346 KpHminanbHo-
npouecyansyHoOro kogekcy ®panuii po3nounHalTLes “NichA 3aKiHYEHHS
cynosoro cniactea™ (I, c.142].

AHTAICEKE KPHMIHANbHO-NPOLCCYANLII (TPABO € HAKNCTAPIMQIO npoue-
CYanbHOIO CHCTEMOIO, [T NpaBRAA TA IHCTHTYTIE NAPAKTEPHIYIOTECS HACAMAEPE
apxaluHicTIo.

Kpuminansio-npouecyansHe PaB0 CKIACTLCA 13 3aranbnoio i craryT-
HOTO MPaBa. 3araibHC NPABO — HE HPABY. SKC DA3YETLCA HA NPEeUeACHITaX: "CyI0Be
pitieHHs, ke Biabynocs, o BCTaHOBM0E SKe-1100yab Npasope NOAMKeHHS a00
TAYMAYHTH AKMIT-HeOyAb cynepeuwiBHil 3aK0H. JAAC BiANOBIAL HA MHTRHMA,
nenepenfavete 32KOHOM, CTRE BIIPUCM, SKOID NOTPHMYIOTECS iHING CYAW NpH
noaibHux thakrnunnx obcrasuuax™ |2, ¢.33].

P. Kpoce BH3Hauae npeueieHT “gx tpHKian abo cnpasy, ska npuiiMacTses
abo moxe Gyt npuinaTa AK B3ipens abo npasuia 109 noaanbutkx cnpas abo 3
AOMNOMOTOI AKOIC MOXKe OYTH RIATBEPKSI UH NOACHEHHTT HKHA-Hebyab
aHanoriuHKuiA akT un obcranuna” {3, ¢.8].

Y as’a3ky 3 uMM B AHMNIT Hakonuumpocs Giaswe 300.000 cynosux
pPHUCHL, AKI MAIOTh CMNTY BpeucacH . Taki pilrcis € 060B ' A3KORIIMIA ANA BCIX
CYAIB NPH BHPHUCIINI HHMY AHAROTIMHHX CIIPAR, XOU NPAKTHUHO HIKOMY, KPiM
npogecifiKx WPpHCTiB, BOHH Hesinomi, CraryTHe npaso - we 300
MapNa3MEHTCBKHX AKTiB | 99 TOMIB TaK JBANOIO ACHErOBAHOO 3aKOHONABCTEA.

P.JlaBua Boaxae, WO “rONOBHE - 1€ TE. N0 3aKOH, 3CiIHO 3 TPAAHWIHHOK
AHIMTIACHKOIO KOWISIIILCIO, HE BBAKACTLCH HOPMANLHOIO POPMOK) BUPAXKEHHA
i1paBa, a 1aBXKAH € IHOPOAHKUM TinoM y cHCTeMi aHiificbkoro npasa. B Anrnil
328X AH OVAYTH HA/IZBATH NEPEBATY UHTYBMIHIO 3aMIiCTh TEKCTY 33KOHY CYI0BOTO
PilIEHHA, AKE 3aCTOCOBYE UEH 3akOoH. TiNbKM NPU HAABHOCTI TAKHX pHUEHB
aHmiBCLKUN OpPHET Gyae 3HaTH AINCHO, 1LO X XOTiB CKA3aTH 3akoH, 00 caMe 8
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AKTYaALHI NPpOGAEMH BAOCKOHRNEHHA YHHHOTD JAKOHOAABCTRA YKpPAIHH

ULOMY BUTIAAKY HOPMA NpaBa rHocTaHe y 3BMuainiii 1ia Hboro GopMi CyLoBoro
phuernua [4, ¢.324).

CynepeunicTb 110pM NpaBa, siki HAKOMUTYBar UCH POKAMM, NOTIHOIIOCTHCA
e H THM, L0 BCi BOHH ¢HhopMyBaNICs, SK HPABHIIO, TaK CKAAAHO F HE3POIYMso,
HamMMCaHi B TAKOMY apXaTiioMy i AaBHO 3acTapiloMy CTHAI, WO HEROCTYR
ANA POIYMiHHS HABITH aHIMIALSIM, AKi 10OPE BOJIOAIIOTL CBOEK PiAHOK MOS0,

npalﬂ'l‘l‘l HO 3HAHHA TIMIbKH JAKOHY 4Y¥ Hi}13aKOHH0l'0 aKTa Ilue HeHLoCTaTHLO
AAs TOFO, WOO 30pIiCHTYRATHUCS ¥ BCIX TOHKOIUAX HNPOUEAYPH pO3rAly
KpUMIHanbMx cipas. FlorpiGno e i 3nanus BCiX CyA0BUX pidienb, sKi ko
HeBYAL FAIPHIAMAINCH LLOMO TOI W THILOFO HMTANMH, 1 TAKOMK THX MPHINLNIL,
’lKi BUBCAATLCH CVILHIMIL I TOPITIIIHIN AOKTPHI LUAN r)ill]l..‘llb.

X0 QopMansie Hay KOBE AOCHILAKCHS 1 1APYYIINKH aHMIACLEHY
KOPHCTIB He MAI0ThE OOOB H13KOBAT CHJIH, AEHK]I 3 HHX DEPYTHCH SO YBACH 11pi
PO3THAAI KPUMIHANLHIIX CUPAB Yy Ciiy TX Besinkoro asropurery. Mo nux
BIANOCHTLLS BIPANI KOPUCTIL:

- Ensapaa Kovha, Merhio Xeiia (XVH ¢r):
- Maiikna Docrepa, Yinngaa buekcrona (XVEHI o)
- Easapaa Xaiiaa lora, Hxeiima Crisena (XI1X ¢1) |5, ¢.63].

TakuM HHIHOM, REPEHILMO KO a11AMI3Y LEHTPATBHOT CTLIT KRPHMINAILHOIO
npouecy — cyaoBoro pa3rsiy. Jlaa crtagiss CKNaaacThes 3 TaKWUX €TatliB, aki
NOCNILACBHO 3AHIC HIOIOTHLCS B TOMY CY/fil. B AKOMY CNPABA PO3ITIS/1A¢ ThC N0 CYTi;

|) cknananns i 3argep/ukcHiig OOBHHYBANLHONO aKTA:

2) npeiaBacHHd 00BMNYBAUCHI 1 3 SCYBaHD BO3MET OOBHHYBAURHOIO
cnpasi;

3) (POPMYBAHHR XKYPI NPHCKHHX;,

4} cyroBe catletso fi cynroni nedaru;

3) BHHECCHMS BEPANKTY, BEBIEFICHIBE MIPH THOKAPAHNS, BEHCCLSHIIA BUPORY.

Bapro 3aysaxHrii, 10 B AITHACLKOMY KPUMEHAJILIIOMY HPOUECT. HE Bil-
MiHY Biil KOHTHHEHTAALHOTO, CYAOBE CIICTBO il cyAOR) HeGaril € neBinaiALHIMH
cTaniMu. OTie, CYAOoBUI POl (peda pOsyMiTH SK CYRKYIIHICTH FAKHX 1ACTHH.
AKY 1NOCATAOBHO IMIHKIOTE GALE OMIY:

- QOCAIAA@HHS AOKAZI B OOBHIIYBANCHHS,

= HOCDKEH A ROKAZIB 3aXHCTY!

- HACTAHOBLIC CJOBO CY/UI HPHCHIK MM,

= BHHECCHNIA TIPHUCHACHIIM I BEPDAHKTYS

- BHIHANEHIIA MIPH NOKapaHis B BHHECEHHA BHPOKY.

Mepwi A8 HaCTHHHM, NO CYTi, € CYAOBHUM CIIACTBOM, AKE NOCAHYETLCA I3
CYAOBHUMHU AeGaTtaMy, OCKIILKH TYT NApaneNbHO 3aciyXoByrOTbCA apryMenTd
CTOPiH | A0CAIXKYIOTbCR AoKA3H, CyA0BHi PO3IIAL PO3NOHHHAETLCH i3 BCTYNHO
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NPOMOBY npeacTagHuka oOarHyRaueHHs. OOBUHYBaYM BUKIRRAE CYTH O0BUHY-
BaNbHOTO AKTA, HABONAMM OCHOBHI (akTu, Ha Ak 8id Byne onuparica, AaloYM
orfiff OCHOBHHX BOKAa3iB, o SynyTh npeactasneri. Iicns ULONO BUKNRKAIOTLCA
CBiZIKW, AXi TPUBOAATLCA A0 NPUCATH W THALAKOTLCA AONUTY (CONOBHOMY, fiepe-
XPeCcHOMY, NOBTOPHOMY ), AONHTYIOTLCA €KCNEPTH, NOAAIOTLEH AN AOCHI HKEHHA
peuoBi i NUCbMOBI AOKa3N.

3a 3arafbHUM NPABUNOM, Y CYAOBE 3aCifaHHA MOXYTL GYTH BHKAKKaHI
TiNbKH Ti CBIZKH, AKi Bkazani B 00BUHYBanbHOMY akTi. OaHak o6BMHyBauy HaaaHO
NPapo BHKAHKATH IHIIVX CRIAKIB, ae NOBIAOMUBUIN NPO LE 3aXHCT | BPYUNBLIH
KOfTIt0 3a1UCiB NOKAa3aHb TakuX cBinkis. locninkeHus o6BnHyBanbHIUX fOKA3IB
3aBePLUYETHCA NOBTOPHHUM BHCTYNOM 00BHHYBaYa 3a NIACYMKaMU JOCNIAKEHHS.
Micna Toro, Ak 06BHHYBA! NinBege MACYMKH AOCHKIIKEHHA NOKa3ie OOBUHYBa-
HEHHA, NIACYAHHIE a0 HOro 3aXHCIIHK MOXYTh BUCTYNHTH i3 3a58BOIO PO TE, LLO
00BHHYBANLHI AOKAIH HACTINBLKH HENEPEKOHAHBI, IO CNPABA MIAIArAE NPU-
AUHEHHIO, SKIIO LR 3aABA NCPEKOHAE CYUIIO, TO BiH 1A BKA3IBKY APUCIHKHNM,
wod BOHI BUNPABAAIH NIACYRAROMO, S1KUL0 BOHA He nepekenac #0110, To NOAANbINA
npouenypa aAeHNTbL Bia Aif 3axneTy (OyUe 8iH 10aBaTH CROT NOKa3H i Hi).

AocniaKeHHs BUNPABAYBAJIbHHX JIOKA3IB POIOYHHACTBCH BCTYMHOK
NPOMOBOIO 3axucka, ¥ niil, atanorivno go sicryny o6BilyBatia, pobuTebes
orfisa aoka3is 3axucTy. MNicns uLore niacyaHui, 3a saacHm Bulopom, nae csia-
HEeHHS Mid NpUcAroto ado 6e3 \el. 3HOBY X TAKH NPUBOAATBLCS FOAOBHIWH, Nepe-
XpeCHHHR | NOBTOPHKHA AONUTH CRIAKIB 3AXHMCTY, B TOMY YHCII NiACYAHOIO, & TAKOXK
NOKAKCTLCS fHWI 1HeoOXIanT AoKaIM, NMiACYMKH TAKOIO AOCK DKEHHA NiABOAATLCS
y NOBTOPH I NPOMOBI 3axKCcHIKA (niacyuHoro). Cyaose cniicTBo 3aKiHUYETHCA
TPETIM BHCTYNOM OOBHHYBIMA, B AKOMY Aa€ThCs aHaNi3 BHIIPABAYBALHUX
aoKazis.

Y Bunankax., KoM JOKa3H HE NOALIOTLCA, CAMKRETRKY I1iﬂ0y£lHOMy HadacTblA
MOAJIMBICTb AAaTH NOKA3AHKY, AONUTYOTLCA CBIAKH, AKI XapaKkrepusyloTh 0coly
NIACYAHOTO (AKIELO BOHH €}, 4 noTiM fioMy 260 T0ro npencraBHiKy HanakTh CIOBO
ANS NIACYMYBAHHA TOFO, ILO NPEACTABACHE Y CNPaRi B inTepecax o6BHHYBAIEHOTD,

A AKINO B XOA) AOCALKE HHA AOKAZB 3AXHCTY RHEPHBAIOTECH (PAKTH, AKi
obBHIyBaY He MIT nepeabatMTH, TO HOMY HABACTLCH MOMKIHBICTE HOAATH CTIpOC-
TOBRYIOMI AokazH. (ITKe, HeMaNy Poiik BILIrpaloTs CYAORI IPOMOBH cTopin. o
CTOCYCThCH BCTYNHOT IPOMOBH, TO B Hifl, HA HAWY JIYMKY, CTOPOHH NOBHHHI
HaMaHOBATH NPUCAKHUM 3a1ANLIUY KapTHRY dakTis v cnipasi. Nonanda nokasie
He 0608’ A3K0BO POOK TN B XPOHONOTITHOMY NOPAAKY, MOXHa i B Tifl nocninosHoc-
Ti, B %Kil CBiIKH NAIOTL CBOT MOKA3ZAHKA.

IToTimM o6BHHYBaY | 3aXHCHHK (RixcyaHW) onKcyoTh hakTH cnpasy, sKa
pPO3rNsAacTLCE, ae He HABDAAYH HISKHX AapTYMEHTIB LLOAO WPHAHNMHOTO
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3HayeHHA a6o noka3oBol cunyu uux gakrie. Ha Hawy AyMKY, BCTYNHA 11poMoBa
noswHHua 6yTH KopoTtrow, Gez Bukaaay acix noapoGiuk cnpasu. Amke, Akito
AOKa3W He NiATBepasTh yee, ulo 8yno obitsiHo y BTy il npoMosi, ToAl 3a Taxy
HEBIANOBIAHICTb MOMWE CXONUTHCA NPEACTABHHK HPOTHICAKHOT CTOPOItH,

Lilo €TOCYCTHESR 3aBePIANLHUX ITPOMOB CTOPIH, TO, HEPiKo, TX po3rma-
NE0TH AK FONUBHY MOKAHBICTE 11EPEKOHATH JTPHCAMKHUX Y CBOTH npanoTi. Ove-
BUAHO, LU0 3AKMOUHA NPOMOBA MOXE BYTH A0CUTE eMOUITHOIO, aie TYT CcTopona
MOXKe BYTH AErKo CHPUIMATA CYAOM | CY/LOBOIO ayHANTOPIEID HK AKTOP. & HE 9K
Apodecifinuil 1opuct. Ha nanty aymky, abeyphio ninsoasti niscymii 3ibparux
A0KA3IB ¥ 3AKAIOMHHX NPOMOBIX, AJIC € CCHE ¥NOPNAKOBANG i 1ITKO BIKAACTH iX
MMEe P, NAKPINNRTY APryMErami.

Mpano 8 CLUA 32 CBOCIO CIPYKTYPORY RUINOCITTHES AO CiM T 3a1antHore
npaea. B Anenit i CLIUA - oputa i 1a % 3arafibba KoHLCHIWA fipaBa i Hore poni. B
ofuaroX kpatHax iciye ol i Toii camuii noaia npasa i nyoniune fi npHaate.
JUist AMEPNKAHCBKO IO KOPHCTH. #K § /A aBiNificLKOTO, HpaBo — e TiNLKY Npasn
CYA0BOT IIPAKTHRH. HOPMH BO-CHPARIKHBOMY BXOIT B ¥ CHETEMY AMEDHEAHCHKOMD
NPEBa AHIC BHCAR FOTO. K BOHN OYAYTH HCONHOPAIORN 3ACTOCOBMII {i ByTAY-
MAUEHI CYSAMM, KON MOKHA By/le Nocuaartics HC 1ia caMi HOPMH, a Ha Cyiosi
PpilleHHA. HKI TX 3aCTOCYBAJTH.

Kpuminaneno-npouecyansye npapo ClHA noainACTLCS HA 3araiLHo-
aepxasne (penepaninHe) it okpeMux nTavie. FlpoRenemMo afaniiz npolwcyaibHpx
mKepen 1IHMx clcreM, Hacamiepea 10 keped PpeepanbHoro K3HMIHATHO-
APOUSCYANLHOTO RPABA CATA BIINECTH!

. Koucrwryuio CLHAL 8 yexeri 1 nonpasrax axoi 3adyikcoBaHo vt pan
3aranbHItX NONOKEHD,, HE3N0CEPEAIILO NIOB’I3AHUN I3 NOPAAKOM NPOBAIKEIHS Y
KpHMiHasLHHX CNpasax y peuepaibHHX opraHax eriiaii, Y 38 s3ky 3 1M Yaposs
X103 ~ ronoga Bepxoniioro Cyiay CIIA (1930 194 [pp.) nucas: M niznopsa-
kosaui Koucrutyuil, arne KoucTuryinig 1 re, 1o 1MporoaowyiotTs cyati~ (6. ¢.8).
Mu noromkyemocs 3 aymkoio Y. yraca 11po Te. 1o T KOHCTMTYUIN - 1€ KOpUTSe
KePIBHHLITBO, A HE KOAEKC. ACKNAPALIs IBEPIEHDL, & 1te 3i1GpanHa 3akonis™ |7, c.428).

2. 3akonu, npuiiuati Konrpecom CLUA.

3. [pasuna. Ak MOKYTL PO3POOIITHEA camtinin cyaami. 1inum paioM
3akoHotan X aktie BepxosoMy Cyny CHIA nasaiHo npaso BHAABATIT IpaBHIA.
AKI PErNAMCHTYIOTL HHTINHA KPHUMINAJIGHOTO CYHOMILICTRA.

4. HopMu i npunuagir 3arantiiore apasys abo cvauiscbkoro yinsay. Fodro
AOUWMPEHNMI JDKEPEIIaMK KPHUMiHaNbHO-NpolecyunbHoro npaea 5 CLIA €
cynosuii npeuengiit, UOCE HA 3PA30K AHMNINCLKOT CHCTEM U,

5. Hin3akoHHI aKTH, SKi BUAAIOTHCS DEACPAIILHMM K BIKOHABY UMY OPTaHdMH:
Vxasu [Tpeannenrta CLUA, iHcTpyKuii, skazisiun, Hakazit Jlenaprame Ty weTuuil,
MinicTtepctsa ofoponn CLUA.
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Ule 8 1930 poui IHCTUTYT aMepUKaHCBEKOMO NPaBa 3aBepiuun po3pobky b
onyGnikyRaB NOKYMeHT, 10cHTbL NoiGI1iKA 1a caoiM smicTom o Tunosoro Kpumi-
HansHOre i KpOMiHanbHO-NPOUCCYANLHOrO Kojekeis, A B 1942 p. zasepurena
pofora Haa THIOBIM KOASKCOM PO A0KN30. 1 choronuimmifi menns Tunonisi
KOPEKC NPO oK. 5K i THrosni KpimiHanbio-npouccyainsimii koxeke, Maiike
nosHicTio 3a0yTi {8, ¢, 101],

Ha aymky Jistoftna Yaftinpeba, “cynonuit posinan ctipasu - ue naiibinnusa
A0AIA B KPHMINQILIOMY NPOLECE. AR CHPAmIC spakend, nafiofiuifivima i
BCINAKD NIZIPHMY B ASMONUCTPRAItS e 8 agropurery sakony™ |9, ¢, 106].

Crpy K1vpa avol cranil 8 kpaativaianiosy nponeei CHIA wiusac ivak-
WIS, HEK B ANLNT. BOBa CKIAATC LS 3 TPLOX. Q08 3 HOTHPLON TS

§Y PO IRICERS QOBEEYBPICHIN | 810N BT TEOBSEUT QOB Y B IC) 01O 130 CHpRt:

2) (pOPMVBIGEI KYPE HPHCHACINIIN

3) CYNOBIIT POSUIAIL IKME RKAIONAC 1 Ceor CYne Caiwe s f eynoni edari,
BINCCCUHE BCPAIKTY. RITZHAMEHHN MIDH QQORAPAIIS § BHOCCEHIIH BHPIOKY.

TTpastGas SR s peepaiibiiN CY B BCTAHORICHO. 111 CYIT MOZKE R IMO-
RUTHCH B HPOTINA 15 KSIODOTANNH (PO GICRIENAS BIET T 1HC HOBNRCIE IPHTTIMA T
KAOHUOTANIS PO BIFZHAIHS BHIHA, LOKIL HOHCACANBO HE 3RCPHCTRCA A0 00BHHY-
BASCHOIO HEPCOLIAILID | HE BCTAIKMINITE, tHy KHOBOTRTIES 30HBICTHCH AOOPO-
BUILHO {1 1 € PORLALTATOM 3ACTOCYBMIIHA CILTH A00 11015, D0 000K, HONPIH
T, AKD IPOBACIH B NOAT B3AEMIEMN YeT1vior yeon™ [0, ¢ 9.

flL’ TUK 3R "}-I'{‘I,’ll-l NP BRI (LTET R C)"I‘Ili&"!'l, HRVN OG0 B TOMY.,
U1o MWK OGBIII!_\'INI'N}"IISIM | 3aNTCTOM MRAGLLGICT LU QCOMIFIBG ,'lUMOl}JIclfiCTb.
3TLAHO 3 stROIO OGBUITY BAY 30008 83y C1LUS HCPCKBAATHKY B LS U MeH W
THKKMH 31041, 2 OOBHHYBANCHNIN BIIAC CBOIO BHIY.

Yaaran n CHIA g 90 %6 KPSAIBaLitnx cnpas o0RIYBAUCHT BI3HIIOFL
CBOI BUHY. FIpnnnsne 50 %6 Busikls 0O POBIBTAT AOMOBICHOCTT MK
OQOBMEIYBAICH AL § HPOKYPOPOM. MIEHOTOIARNCMOCH 3 BAAEKOIO CL I3 InBSAHORC LROFO
PO Te. (O VIO T BUIHABHI BUHIHY WIIKVIOTH CIAMANTHE NOUKAYBIHH,
ROCTATNI MLOA 3ACVGKE A, 1le BIADY BAC e TOMY, 1O HPOKYPOP MOKE “1posia-
BATH ICHYRIOUITE Y (1010 CYMFIB, BIKISERAHT HCKOCTATHICTIO MOKT3IB. 30 Ok
MUsKal sapok” fLE ¢.75]

AMEPURAHHKIIL FK 1 AaHINHCHRINL IPOHCE © HOBHIE N0 3MATanLHUM . 3K
saznanac FODeodaron, “rpatorh Asi KOMaIgUL, a Cyiutst  apovep. SKnil cniitkye 3a
AT PUMAHHAM aPaBiu. HeMar niacyanoro, HeMae IONCpebLOro caijicrTsa H Tomis
“cupauu”, [lepea cyansMyu “CTopoii’™ BIKRARIOTE CBOT APIYMCHTH, a4 BXKe 110TiM
OHIHIOKOTE CTYRIHL BUIK HA CBDKY, BANepen Heyitepebxeny ronosy™ [12, .71,

‘Takum unHOM, 0OHARI CTOPOHH HAAAKOTH AOKA3H W NPHBOAATSH CBOT Apry-
MEHTH NO 4epP3i. (10 HANAE CYAOBOMY fIpouccy BIZAOBIRHUHA PUTM | CUMETPIIO.
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AXTyasibii NPOGACMH BAOCKOHANCHHA MUHHOIND 3aKOHOABRRCTEA YKpalHu

Y 38’s3Ky 3 nuM oOBMHYBaw i 3aXWCHHUK MIiACYAHOTO OTPUMYKThH Npaso
NPOrONOCHTH BCTYMHI NPOMOBH, METa AKHX — 03HAHOMMTH NPHCHKHUX Y CTHCAIR
$opMi 3 TUM, 1110 CAME MAE HAMIP AOBECTH KOXHA 3i CTOPiH i B AKOMY HaNpaMxy
nepenbavyacTbCsl BECTH ACKA3YBaHHS. ‘

BCTYnHi RPOMOBH NOBUHHT NOJIErHTH NPHCAXHHM PO3YM iHHA 3HAYCHHS
BOXaz3iB, AKi NOAAIOTLCA, TX B3a€MO38 93Ky it BIAHOUIEHHA A0 NpeaAMeTa 10Kasy-
saiHA, CnouaTky NpoKypop Nporoiclye NpOMOoBY, B fKiH NOBIOMNAE, WO Biy
Gyne nokazyeary B cyai. Lle HasuBaeTsCa “BiAKPpUTTAM OOBUHYBaveHHA", Micny
NPOKYpOpa BUCTYNAE 3aXUCHUK, AKNIf BUKAAAAE AOBOAM 3AXHCTY — “BilKpHIac
3axucetr”. lMoTiM nounHaeTLCA AONUT CBIAKIB OOBMHYBaUCHHN W 3aXHCTY, AKi
NPUBOOATHLCA A0 Apuciaru abo NalOTh NIATBEPIKEHHA Npo Te, Wo Oyaym
rOBOPHTH nuwe npasny. Cnouarky BOHU JOMHTYIOTLCS TIEKO CTOPOHOIO, AKaTx |
BHUKNMKANA,

AKuo no 3aepilleHHi NOJaHHA N0Ka3iB 0GBMHYBaAUEM Y CYILIR CKAAAETHCS
AYMKa, WO “MYAPi NPHCSKHI™ HE MOXKYTb HA OCHOBI TakWx ACKa3is 3pobuTh
BHCHOBOK MpPO AOBLAECHICTL OOBUHYBAUEHHSI, BIH FOBHHEH PEKOMEHAYBATH fph-
CAKHAM BHHECTH BUTIpaBAYBabHHt BepaukT |5, ¢.98].

Y TakxoMy BHUNAAKY PO3rAAl KpHMIiHANbHOI CNPaBH NPURHHACTLCS i3
NLACYAHONO 3HIMaETLCA o0BUHYBaveHHA. Y GinbuIoCT]I BUNAAKIB flicna pokasia,
nopaHMx oOBYMHYBAUEM, NOKA3H NOAAIOTLCS BiA iIMEHI RIACYAHOTO 33X HCHHKOM,
3axucHUK 3anpollye CBOIX CBIAKIB, NOAAE iHWI aoka3n. CamM niacynuuii Moxe
napaTyh ab0 He AaBaTH MOKa3aHHA B Cyal. Y NepiiomMy BMNaAKY BiH BUCTYNAE B
AKOCTI CBIAKA 3aXMCTY RO BracKii cnpasi. SIKUIO # NigCyaHUi BIAMOBISETLER
Bift nai nokalaub, T0 0OBHHYBa4 HEMAE NIPaBa KOMEHTYRATH L0 OOCTABUHY NpH-
CAXKHUM HA WKOAY 00BHHYBAUIEHOMY.

Ilicha Toro, fiK 3aKiHMHTLCA NOAAHHA ZOKa3iB. OOBNHYBAY | 3@\HCHAK
NiACYAHOrO 3BEPTAOTHESH A0 TIPHCANKHUX 13 3aKJNIOUHHMU NPOMOBAMUK. J[0 Tore
A, NicAA BUCTYNY 3aXHCHUKA, 0GBHHYBaY MOYKE BHCTYHHTH 3 aHANBOM nokasip i
3anepeyeHb Ha TBEPIKEHHA 3aXHUCTY. XapaKTEPHHM € Te, WO NPaBo Nepuoi |
OCTAHHBLOT PEINIKH HANEXUTE NPOKYPOPY. Y CBOTX 3aKITIOMHUX APOMOBaX KOXH
i2 CTOPIH @aHaNI3y€e NOAAHI AOKAZH 3 METOIO NEPEKOHATH NPUCKHCHEX Y Npasmilb-
HOCTI ¢BOET No3nUiT. CTOPOHH BHCYBAIOTEL AOLATKOBI APryMEHTH a60 3asBiAIoTh
KRONOTaHHA,

3akaovHi NpomMoBu, 6e3 cymHiBy, € HallehekTHBHIWHM 3acoGom, axil
BMNagae Ha J0Mi0 IOPHUCTin, 110 BepyTb yuacTs 8 XOAi CYHOBOro pozrasay. Anc.
AKLLO HE BRANOCA NEPEKOHNINRO H e(DEXTUBHO NOMAATH BCI AOKA3H Y Cnpasi, TOA
Roro He BpaTy€ HiAKa, HaBiTL HaAONUcKkyviwa, 3aknlodHa npomosa, Jleskiaaso:
KaTH BBAXAKOTh, LLLO KBAN (PIKOBaHI 3AKNIOYHI NPOMOBH MAKOTb GiNbiue 3HaYCHH,
a cnaly cnpapy, 3 A0K230D0T TOUKH 30PY, HCMOMXKNHUBO NIACHAHTH YYa0BOK.
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Jaaypeontit 0.5 Cyuons pebarn b KOHTEXSTT CYHBCHOT AHFNOCAKCOHCEKOT CUCTEMH NPana

JAKMOY HOK NPOMOBOID. TIpoTe CHNBLHY CPaky, 3 A0KA3OBOT TOUKH 30PY, MOXHE
NPOrPaTH ORHICIO NHWLIE NOPIBHAHO CNaBolO 3aKIMOUHOIC TPOMOBOIO.

32 BHHATKOM IOPHCTIB, AKI NMPCACTARAAIITE CTOPOHI, BCI HILUTT YHACHHKY
APOTATOM YCLOTO CYAOBOID POSEASIAY CHIAATH 1A CBOIX MICUAN: BONY BCTAIOTDH
NHWe B TOMY RUITAAKY, Akito Tpeba saiinarn abo januumri apuisyaiene s
KUX Micue. IOpHCTH BCTAIOTH, KONK TPeha roBopuri: BUCTYNATH, 3/laBatH
SANHTAHHA, HABOAKHTH aPryMeENTH, 3851 3anepeuenid. opopsiun. BoMn
HPOXOAATL NO BLAFGPOIGKSHOMY HPOCTOPL. OPHRCPIAONI JO cebe yHary BCiX
npucyTHIX. Leit Hpoctip - apeha IXHLOT At0cri, | BOHM BIFBNMIUKT b, U0 HA
NiiE BIWOYBACTHCH,

TaKUM SHBOM, SDIA KPUMHAALHO-TPOINCCVANHIBONO HPABIE (1 OCIKCO) -
CLROT NPABOBOT CHCTCMIL XAPAKTEPINM ¢ HOCATRIIA CYAABOLY CHL B D
CYBNX J1@0aTIB B O CTanil. JAoTPiiE 1T CHCTeMIT OCHORILY YRl VP tNAE
“caosy”, Cy/its B 1076 SEILULY NEPCHMY CKIHBIOMY CHOBY. WK HAIIHCATIOMY
AoRyMensy. TIPpu ithomy AORVMCHTH He BKIGEIOTLER, UI¢ BCC K GOy ke
Py NOMA CItIA. HCTI MOTIR CHYXATHEL AMCPHRATIT DYBBOTH [LYRC 30 IBOBAIE KO
ATHAKOTLUA. IO FCHY YT L T THIE CHOCOMT BEICTIHS CYAOROIO HPOIKLCN. B HKHX
CYALE B OCHOBHOMY BC/LY (b CHPARY. EYCYNY B GOCPIE § IOKYMCITH,

I Mo osio-apone e S i R0 ese paiiom (¢ (e oo st i 010 66.)
- M., 1967,

2 Heosesoin VYT Vevcmomon apuima i s tecesinmiéi 81T Am a0 Mo IOpLL e, 1ooY. 399 ¢

3 Kpuce P {tpeste i s snsomiierear npase, A TO8RS 213 ¢,

.G P OCHOoBHEIC HPARGKIK CHC ECAILL corpevciioc i, N Vparpece. TORE. 496 ¢,

§ Aspea Mo Craiminad baw fos the Tinman /A NY - 1980, 168 p.

6 Rodebe 1 Ve paliucal histoes oF Supreme Conrt Brom 1790 to 1955, - NUYL T9R w8 p.

7. Dougtas W, We the judges. - N Y 19560 ot p

. 1vaenwa Kb, Voo o ienss C1HA - MG 1Opos o, 19792 207 ¢,

Y, Valinped J1. Oakans e aepanocyos Mo IO@peL ol JURS (9]

P Roasenson 12 Conekda oomsieanm & CHEA M Tagiopies e 19792 165 ¢

e Benpananesisdi C  ronovipeckine scnann Mtuoannefd soe i 22 CHEN A,
Marepaanbl chinemsiinage - M I9R6. O 73-76

12, dheadpanas JL Kak ¢y n Asiepaise # Hasecons 1] Samvera, .2,

-

Zagunky O 18
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AKTYAanbHi npoGncMH BAOCKOMANCHHA YHHHONO JAKOHONABCTRA YXpaiHH

. C. Kyasugy
PO PEAJIIBALIIO B CTAALI KACALINHOTO NMPOBALXEHKS
AEAKHX MTPHHUUNIB (BACAL) KPUMIHAJIBHOTO
CYI1OUMNHCTBA YKPAIHU

QaHic0 3 BAXJIMBMX O3HAK NMPABOBOI OEepHKaBH € peanbHe 3abesneverny
Mpas MOAHHK Ta rpomannHuHa. TlparHeHHa no nobynoey B YkpaiHi neMokpe-
THYHOT COUMIANBHO OPIEHTOBAHOT epKaBH, (hopMyBaHHs AIHOBHX CTPYKTYP rpo-
MaIHCHKOTO CyCninbeTaa, Nnepenbatac CTBOpeHHs ePeKTUBHHX MEXaHIaMiB 3abes-
TIEYEHHSR T2 raPaHTYRaHHA OCHOBHUX Npas i cBOOOA JIIOAVMHN Ta rPpOMaasHHHA,

XapaKkTepHoio pUcoio Oyiab-AKoT CTaail KpUMIHANABLHOTO CYAO0YHHCTB
Yipainu € peanizauia B KOXHiH i3 Hux 1T mpuHiuunie (3acan). lle crocyersen b
cTanil KacauiilHOro NPOBaAMKEHHA KPUMIHanbHOT CNpaBH.

Y uepeni 2001 p. y xoai “Manoi™” cyaosoi pepopmMu Oyrio BHECEHO 3MiRH
A0 MPOUECYANBHC O 3aKOHOAABCTEA, AKHM 3aNPOBADKEHO HOBI A YKPATHCHKO
CYAOHMMHCTBA IHCTUTYTH NEPEesipky 3aKOHHOCTI TAa OOTPYHTOBAHOCTI CYAOBHX
pPilieHb — aNeNsiLia Ta KacaUis. TPUPIUHE NPAKTHKA 3aCTOCYBAHHSA HOBUX (POPM
nepermsaoy CyAoB1X pilleHb NOKa3ana HEAOCKOHAMICTh OKPEMUX HOPM IAKOHO-
AABCTBA. 1tO iX perynoe. BUHHKIO YHMano nuTaHb, nos’a3asux 13 peanizauico
y cTanil KacauifHOro NPOoBaMKEHIIA TAKUX MPUHUMNIB KPHMIiHANBHONM
CYAO'MHCTEA, AK: NPUHLIHTTY 6e3MOCePeIHOCTE Ta YCHOCTI, FAacHOCTI, HPHHUNNY
jabeaneventn 06BUHYBANEHOMY (3ACYINKEHOMY) NPABA HA 3aXUCT i NPC3YMNLl
HEBUHYBATOCTI Ta JHLUHUX.

Mpobnemy peanizaui’ NpuIUNNI8 KPUMIHAABLHOIO CYZOYHHCTBE
BHCTYRANW NPEAMETOM HAYKOBWX MOCHIAXEHb TAKWMX BULHHX-IOPHCTIS, ¥
B.T.Manspenka, M.M. Muxeecnka, M.C.Ctporosuua, |.JI.Tlerpyxing,
T.-M.Hobposonsebkoi, 1.B. Tupiuesa, B.M.Cariubxoro, A.JI1.Pisnina.
B./1.Apcensesa, A A.I'pyua, H.B.3eitnepa, B.A.TlosHancbkoro, A JL.L{rnkinz,
H.H.Tlonancbkoro, M.M.I'ponzuticekoro.

[TpoTe, 1He3paxaiouH Ha pernaMeHTAIKY A IPYHTOBHE BHCBITAE HHA BHLK-
HageAeHHUX NPUHUHKMIB KPHMIHANBHOIO Npouecy YKpaiHH, 3a0ULIacTheR We
Barato AUCKYCiHHUX NUTAHL LIOAO CYTi TA peanizaui’ OKPEMHUX i3 HIIX, WO Hers
TUBHO BiaoGpaxacTbCa Ha peanizallii Ta oXopoHi NpaB i 3aKOHHHX iHTepecit
yuyacHukis npouecy. Caia ypaxysatuy # Ty oGcTaBHHY, 1O ¥ NPALUAX NepeniieHtt
HayKOBLIIB He BPaxoBaHi 3MiNK, Aki OyTM BNPOBAIKEHI Y KPHMIiHAALHO-TIPOLE
CyansHe 3aKOHOAABCTBO YKpaiHH B XOAI Tak 3BaHOT “*Masiol™ cyaosoi pedopyt:
AKTYanbHICTbL BUCBITACHHA NHUTAHL NPO Ai0 NPUHUMUAIBE KPUMIHANLHOM
CyAOYHHCTBA B cTanii KacauiliHoro NPoRaNKEHHR 3YMOBIIOETHCA 1 11iAroTOBKOK
Hoeroro KIMNK Yxpaiun.
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Kyavuax J1.C. Tpo peanizauilo B Cranil KacallifiHOID NPOSAMKCHHA AEAKHX NPHHUHNIG {3ACAN)
KPHMIHAIILIONO CYIOMHHETBR YKpaiHK

{8 cTarra npuceAuECHA NOCAIIKERHIO TEOPETHIHHX NPOONEM Ta BUIHA-
HEHRA MEXAHIIMIB peanizaiLiv i Mex ait npHismy 6e3nocepeanocTi 1a yeHOCT,
fAacHOCTL NPpHLIHNY 3abesnetcittis 00BHIYBaULHOMY (3aCY/KCHOMY) NPABA Ha
JAXHCT I NPE3YMAUIT HEBHHYBATOCTT 8 iRt CTAANIT ntpouecy.

fla nawy vy, ¢ Kacaigiitnosty npoeadyceri Yspaltuu oiicme nraxi
WU, AR JUKORHICIG, RyO.duicith, 10CHeniy npasocyOdsn mitoKu
CYDOM, JOMICHERIN BPAGOCY O Hat Jacadax plriochni 2ponadnn neped 3aKoiom
f epos, Kedeliaiipnocni npy posendi capusn, nevaexctiocmi cyodis i
nioropenits FX mictoRie 3ARNONY, RAGRICHILNOT MegH Croovinentadg,
e sneenien OCrOnoMy (1acrONcenoN’) #pasd it JaNHCnt, Bpe MR
REGHUYGAIMOCItG, OCinacepeonocin na 0 nepepeiiocini Croaeasy posindy
CRPUB, YCHOCHH, 3MACEABROCHH, CoOG00I OCRKGHNCCHTL,

OCoONIBOCTE KACAIHTITNM O QPOBRIMKESHIA HE U TH MDKIHBOCFL HiINTN
BCIAL DPIIIHNAN KPRMIGUILIFOIO HPONECY B IOBBOAIY OGCH, OCKINILKH BOWI)
IO N CHIHTCYII0BOTO PO Ti BUPIHICIIE KPHATRELIIOTCpagi. V 3R7313KY
VAL CICHRT 3 HIEX PEILTEI O BCH 1LTLRTE N BITHEIMC TN MCAUN.

Tle 68 TRIVKOBIL BES 310 16 1500 BRGNS DPHIDINR 3 il kwcaniiinot o
nposiRenns. Ha ayymey A PiBnina, THKN HOBNE 1actiua apinimnis
PELHAVOI KSR B CEAAIT Kacalkilinoro nposazpkennst, B yskac, uo npuiingn
NEBICAKDOCTI CYULER T BLIKGPSHNA TN TUHKH 3NNy | Q0RI3aHH 3 110
APILIINN SAROHROCTT, @ 100K DPTIIN 00 CRTIMNOT iCTIHH, BPHUILIT YC10CT
14 QUINOCePe1HOCT) IPOHBINIOTLCA B CHAMIT RACHGTNOIO DPOBLKC NS TaKR
CHAIO, K 1 6 HOPILAKY asemiifinoro epeinsay |t €. 236-238) 3usiacn, Mu
MOAC MO SPOOHTH BHCHOBOK. IO RCT 1NN JPHHNTIINL ¢ FRVIRWH B TOPOM, LIC
IHAXONATH 3ACTOCYRANIIA B CHAIT KACALITINOIO (POHLEACHNS,

FHa nauey OPNKY, 0808 KpUMIRUTBIHO-BPORCCT 100 JARGROOUSCINGO
Nupaitn, pic. o attece s Qo HHOMO OCHIINEX ST, HE Qe HEOCINAE . 138 MR
SHCHOBRY. OHCRHONG, HENGE CYMUTRY, 110 6 CIEOIT Kacaiittiioso BpoGuoOMCe Ry
¢ HOGHEE NPl AK § 8 RN CHtinX #poRecy, Sioms 1IaKi npuun, sx
HPUNIHN SAROHHOCHH, 1QIRCRCIHIN NPAeocyOst mitoxit croon, 10lictuennn
HPAdOCrOOR 1 3aCaux planoctti SpoNaosRn neped saronox { oroom, Kaeie-
cAaapttocmi, Resaenciocnti cyoole § nidkapenns I iR Jasoun), naigio-
RO 0008 Boalt CYDoRaemtad, 06 cRnienol (e,

FIpore npeamMeToM Hiioro HAYROBOTO HOCHHIACIIA ¢ DHIUC TI IPUHIRN,
peanisals sKdx y CTadil Kacauifinoro nposamseniia YEpaiii pu3HacTec
CIPHOK B HAYKOBIHA RiTepatypi.

Hipnnunnu Gemocepednocntd it yenocmi cydomunemad {iroTs y cranii
Kacallilininre NpoaamxeHiIa Acio 0BMEXEeHO NOPIBIANY i3 CTAICIO CyaOBOro
POITNALY | BUPIWEHHA KPUMiHAALHOT CNpaBl, OCKibkH B Aaniil cranii He
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AKTyanuhi NpoGneMH BA0CKOHANEHHA YHHHONS 3aKOHONARCTEA YKPATHH

IPOBOAMTLCH CYAOSE CIIACTBO B TYT, AK NPasuio, He 3MNRCHIOETHCA Ge3nocepeni
AOCHIIDKEHHA CYLOM DOKA3iB.

Cepea HayKOBUIB i3 UbONO NUTEHHA BUCAOBIIOKOTHCHA HNPOTHACKHI TOMKY
30py. Tak, jokpema, B.E.HyryHor epaxae, 10 xacauiiiva iHcTaniuis Gesnoce-
PEenHbLO He AOCTIKYE NOKa3H, a PO3TIAAAE CNPABY HA NiACTaBi MHCLMOBHX MaTe.
pianis [2, ¢.357-358]. Takol 3 NO3HWIT NPUTPUMYLOTLCA BYeHi-toprcTy I1. 4. Tpy-
vikos, B.J{.Apcensee [3, c.67-74]. I

Ha nasy symry, ye meeponcenns ¢ cnipnus. Bono ymoanesne mun,
o Oinnbnicme cydy kacaiinol incmauulii {000 nepeqipku cyoosux piiens
He Basyemopen minvku HO RUCOMOCHN mameplanax i Oe3 yyacmi yuacnukis
cy0eeozo pozzaxdy. Bianoeiano ao ct.391 KITK VYkpaiuu y 3acinanui cyay
KacauiMHOT IHCTAHLIT, AIKE MPOBOAMTLCH 3@ YHACTH APOKYPOPA, MOXYTL Opars
yNaCTh 3aCyeHN (BHNpaBlaHHit), IX 3aK0OHHKMI NpeacTaBHUK | 3AXHCHUK, NOm-
8ay4, Bianosinay abo Ix NpeACTaBHUKY, NOTEPRINUK, HoTo npeacTasHUK. Y paii
MoTpeOH Ccyn Mae NPaBo 3anPoOCUTH LUMX OcCih Ana Aavi NOSICHEHB. 38 HAABHOCTI
KNONOTAHHA 3aCYIXKEHOrO, AKUH YyTPHUMYETHCA Nin BapToio, NPO BUKAKK HOro
ANl 4@yl NOACHEHbL NPH KacalifAxrii nepesipuli CyMOBHX pilledb, BOHO €
o6oB’'a3k0BHM AnA cyay KacauiHol iHcTanuii. Y [locTanosi Inenymy
BepxosHoro Cyay Ykpaiwu i 29 xostHs 2003 p. Ne8 Ilpo 3acTocybanhs
3aKOBOAABCTEA, AKe 3a0e3Neuye MPaso Ha 3aXHCT ¥ KPHMIHANLHOMY CYA0MHHCTRI ™
TAKOX aKUCHTYECTLCA yBara #a Te, 11O BHKIHK 3ACYIKCHOro, AKHH TpHMaETbC!I
nia Baprolo A0 Cyay KacauiitHoi JHCTarWiT NPpU nepesipui CYROBHX PiieHs,
aepenideHux y 4.1 cr.383 KINK Ykpaitn, 1t poBoauTLCs AHLIE 38 HOro 0CODHCTHM
NUCbMOBUM KJIONIOTAHHAM | € 000B’A3k0BMM ina cyay. Lie npaso mae Gymx
P03 ACHEHO 3aCyAREHOMY CYHOM, ik ROCTAHOBWUE BHUPOK, KiOMoTauHs iHIK:
YYacHHKIB fipoutecy Npo BUKAHK A0 Cydy KacauiiHOT iHCTAHUIT 3aCyIKEHOrD.
AKKA TPUMAETLCA A BAPTOIO, BUPILLYETLCA UMM cyaoM [4, ¢.24]. Kpim Toro, 8
Cyiti KacauifHoT iHCTaHWIT Be3nocepeaHbo AOCHIIXKYIOTLCA HOBI MaTepiani, AKAY
He Oyno y cnpasi, o NpeacTaBneri cyny i BUTpeGyBadi HHM, ornanalThes
peyoRi AOKa3M, 110 ACAYUEH] A0 CAPABH; Y BHITAAKY HeoOXxiaHoCTI Aonowiaauy.
a Takok ocobam, Ul0 BUKAWKAH) B CyA ANA Aaui NOACHEHb, MOXYTbh OyTH
NOCTaBAEHI JANHTAHHA | OTPHMaAHi BIANOBIAL Ha HHX,

lMepen cyooMm KacauiiHOT iHcTanLIT CTOITL 3aBAaHMHS He TINbKH
NEPEBIPHTH, YN BCTAHOBHUB CYA NEPLIOT IHCTAHWIT 06'€KTHBHY icTHHy y cnpadt,
ane i caMoMy BXKWUTH 31aX04i8 A0 11 BCcTanosieHusn., Bupiwury ue 3apaaHug. 3
HAUIOT TOUKU 20PY, € HEMONKIIMBUM, HE MAlIYH MOXKAHBOCTI OesnocepeaHbd
DOCHIMKYBATH AOKa3M Y YiTKO BHIHaueniit 3akoHOM npouecyaliblii (popmt.

Lle o3nauac, Wo 8 Wil CTariT npolecy TakoX IHAXCANTDL NPOss AN NPHH
UMnNiB 6€3N0CePenHOCTI TA YCHOCTI KPHUMEHANBHOIO CYAOHUHCTBA.
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Kyasuax J1.C. 1o peanizauto B cTaRii Kacauiitvoro NposamseHya AERKHX NENHUWNIB (3Acan)
KPHMIHALEIONO CYAOMHHCTDA YKpaiHH

HacTynHHM NPRHLATIOM, AKHi# BUKAUKAE CYMHIBY Y peanizauii Horo e
cTatif KacAUIRHONO NPOBAMKEHHA, U APHUKIN 21aCHOCH,

3riano 3.1 c1.20 KIMTK Ykpaiiuu po3rnan cnpas y 8Cix Cyaax BIAKPUTHIA,
32 SHHATKOM BHTAAKIB, KOJAW L& CYNCPCUNTL iNTEpEcaM OXOPOHN AEPKABHOT
TaemHuu {5, ¢.16].

CTOCOBHO NUTANHMA NPO PCaARi3aiiio NPHIIHHAY ITHACHOCTI B cTaait
KACAUIiHHOTO NPOBAAKERIA KPUMIHAALIOT CNPABK Cepea HAYKOBLIB
BUCAOBRIIQIOTLCA PIsIE TONKI 30PY.

Tak, A XA Fpyn sa3iauae. no “npu posinsii cnpan y gacailHoMy
AOPAAKY NCPIAKO NPHCY T IPCIC TABHNIKI | POMJR LKOCTIL C1VACTH I HOPIFUTHIIX
BABULIN SARDARIB. NPOKY POPIE 12 C3 UL 9K HE DOpy b VRICTR Y PO3IMAa
natot cupasis. POsNubTaT POseiny Clpar ¥ oeodN X BHDagKAN
myBAIKYIOTRCS B Apeci il OronomvIoTLes 1o pastio i reaedaucimne™ {6, ¢.9],

PaaanTopis KOHCTATYIO b, ING CHPABH B KeATuitnii inreran i’ haksiumo
POITNALUOIHLCA B FKDIFHN CYA0BNN ICinannsx |7, ¢.280. 456, 238 i3 unm
BAXKY MO0 1 IECH.

Binuurictn Nactnn (0 sn RiTpIuMy Mo iue noinie) HeraTusHo
QUIHIOIOTE NIPAKTHKY POSITAN <l ¥ KaCALLdiniii incentndi o 3axpHromy
cynoBoay actaanni. Takuil niaxia v nosuiii Mipi BLNOBELIC ICMOKPATHYSIIIN
3ACANAM CYAOIHCTBA. 1O 11E HOBIEHAY AIC KT HKOIAHHX OOME/RCL Y PeaT i3t
ULOTO SIPHULHFY Ha Aaiii CTajil upouecy.

Hpstsitgqenae sadesnevien st OGGHIYGaeHOMY { SUCYONCCHINY) IO 11
PUNHCHE § HPEIVMNIEN HREGHRY G I0ciN,

Bacyzekennii. spnpasatii, 1N SAKOHIT OPCICTARINER N 13 3AXHCHIE, @
TAKOWK THO3HBA'E. BiANOBIAR, 200 IN IPCACTABBHRN, Horeprinnii. fioro peacTar-
HHUK MOKYTL BUTLIO. O3 DVLb-9KHN QOMOKEHL HIPUHOCHTI CRAPUH 14 CVA0B)
PisteHHst, SIKE HAOPAH W11 10 HAOPUIN SAaKONNOT Clun ti SRePTATIC Jto
HPOKVPOPA 3 KIONOTAKKMMM 11PO ZANICT TX UPRE TH 3aK0UKIN repecis. Taxkum
YHUHOM, ¥ IIH c1a it 8 nonidt MIpi peanisycrees npuatne sadesneue s
OOBUHYRBAMCHOMY {3ACVARKECIIOMY ) HIPARA Hi 3aXHCH

Kacaniina iicranisg 30008 830k BHUPARIH TH DOAILIKIL. SKIHO BOHH
COPHIPHERI OOMORCHIA I HOPYHICHHK BPAR SaCYRKCHOTO ( BRIINPaBIaRoro).

M NOAEHCMO BHCHOBICHY BIITEPITYPT TOUKY 303, 10 “U%IBO HA 3aX1HCT
36CpiIac i LCA L TOAN, KOAM PO HPLSYMIIETIO HOBITHYBATOCT] He MOk Oy T1r i MOBH,
[Tpape Ha 3aXHCT MAE Micue | B CTANIT BUKOHAINS BMPOKY. | HPH nepernsai
BHPOKIB, AKE HaGpan1 3akoHIOT AR, & NPCIYMITLIN HEBHHYBATOCTE NPHAHHAEC
CBOIO AiKD B MOMENT BCTYNY BHPOKY B 3akoHHY cHny” [8, ¢. 138].

Ha Hawy AYMKY, NPE3yMNNIA HEBHRYBATOCTI NEPCCTAC NiATH 3 MOMEHNTY
HabpaHys BHPOKOM 3aKOHHOT cunn. [liATBEPAMCHHAM LBLOTO € 3aKPITINEHHA
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AKTYBNbHT IPOGNCMU BAOCKOHANCHHA MHHHOTD SAKOHOILABCTIA YKPATHH

nonoxeHis B u.1 c1.62 Koxctutyuil YkpaiHu, ariaHo 3 akuM ocoba BBaXactses
HEBUHYBATOK Y BYHHEHHI INOUMHY i He Moxe GyTu nianaxa KpHMiHansHoMy
DOKapaHHIO, JOKH i1 BMHY He Oyde NOBEAEHO B 3aKOHHOMY ROPRAKY j
8CTMIAHOBACHO O68UNYSaNbHUM alpoKoM cydy. [1pO ue TaKkoXK 3RIHAUCHO i B N2
¢T.14 MixknaporHOre nNakTy npo rpoMaadHChbKi Ta NOaiTHYHI npasa: “Koxen
06BHHYBAYEHHI B KPHMIHANLHOMY 3N04YHHI MAE NPABO BBAXKATHCA HEBHHYBATAM,
noxu sunticms iio2o e 6yde 0oeeoena 32050 i3 Jakonom” {9, ¢.554).

Lle o3nauae, WO 3 UbONO MOMENTY 11d 3MiHY Npe3yMiuii HEBHHYBaTOCH
NPHUXORHMTL NMPE3yMITUIA ICTUHHOCTI BUPOKY. ¥V xacauilifi iHcTadiii, i 8 nopanky
SHKIHOUHOro NPOBAMKEHHA, APE3IYMIILIA ICTHHHOCTI BUPOKY, AkHP habpas
3aKOHHOT CHAN, Moxke GYTKH 3anepedcHa, ane e 30BCIiM HE 03HaAYaE, UL0 B Lux
CTanifX NPouUeCY NPH 3MiHi BUPOKY W BOro ckacyBaHHi APOAOBXKYE AiATH npe-
JYMALIA HEBUHYBATOCTI.

Csoro nacy 3anepeuedHs AiT npe3yMnuil HEBUHYBATOCTI B KacauikHoMy
APOBa/LDKEHHI NPU3IBENO A0 BUCHOBKY Npodecopa M. AH.CaBnubKoro npo sanepe-
yeHHa Al B 3a3HaveHiN cTanil npuHuKny sabesneueHna oBBUHYBaYEHOMY
(zacymxeHOMY) Npasa Ha 3axucT. Ha fioro AymMKy, 3 MOMEHTY HabpaHH® BUPOKOM
CYOY 3aKOHHOT CHAU NPHNHHAECTLEA | APABO HA 3aXMCT ", OCKINBLKH B LIEH MOMENT
NPHITWHAE CBOKO AiO Npe3yMnuis HeeuHyBaTocTi [ 10, €.55]). Taxux xnce noraaais
NPUTPHMYBANUCK i TaKi BueHi-npouecyanicTu, sk P.J.PaxyHos, M.A Henbuos,
C.Il.bexetko, AKi TAKOK CTBEPAXYBAJIK, WO B CTALLIT KAaCALIHHOFO MPOBAMKEHH?
He icHye GyHKkuif 3axucry [ 11, ¢.47, 183, 251].

Kpim TOoro, csoro uacy npogecop H.H.[MosaHcLKuH BBaXkas, ulo npaso
Ha 3aXUCT A€ TWILKH WOLO TUX 3aCYDKEHUX, CTOCOBHO SKUX OyNo BHECEHO Kaca
HiIfiHE NOAAHHA Ha HEMPABWALHICTEL BHMPABAAHHA 1A Ha M'AKICTH NOKapaHHs
{12, c.14]. 3 TaKOKO NO3UUIEIO MOFOANTHCA HE MOXKHA, OCKINbKH ABTOP MOILHPHE
ANO BKA3aHOFC NPHHUNNY JYilIe HA 3aCyAeHOro, 3abyBatoum nipy bomy npo
BMNPABAAHONO, AKHI 8 NOBHIH MIPT HANINACTLECSH MPABOM HA 3AXMCT HapiBHI i3
3acyiOKeHUuM. 30KpeMa, BiH Mac NPaBo OCKAPXKYBATY NIACTABY Ta MOTHBH BUNpaE:
NAaHHA; BUMAraTH BUKIIOHEHHA 3 BUPOKY (POPMYRIOBaHL, 1110 CTABNATH Mill CYMHIB
Hioro HeemnypBaticTh [ 13, ¢.12-13].

Ha nidcmai gutieHAGeOHO20, HE MO ROQO0OMMUCH T MKW 3o
32i080 3 aK0Ww 6 chadil Kecayiitno2o npoeadsicenna ne dlc npunyun aber
HEULHHR 3U4CYONCCHOMY (SUNPUCIanoMy) npuaa f1a xucm, Haenawxu, citio et
GLUMIU RUMQHIN PO RODAIH LIS POTRIMPIIIN 110 IMIRNRENHA Qi o0 nPUHEN -
i 2apanmiii ozo peastsayil ¢ Oanit cmaoll npoyecy. ITionmeepodcennss i
€ i sucnoaxu, nxi micmamocn y Mocmanoei Haenpmy Bepxoenoze (3 -
Yupainu Ne8 6io 24 sicoamun 2003 p. “Ipo 3acmocyeanus 3aKonoduechtis:
sKe afeznedyc npueo Ha zaxucm y Kpuminansnuomy cydoutuncmei’ L
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Kyavvax 1.C. Tlpo peanizauiro 5 cTanti kacauiiHOro npoBamxeHHs AcAKnX MpYHUHRIB{3acal)
KPHMIHANHHOFO CYAOMHHCTDA YKpainH

CREUioNbHO RA2ONOUYEMBCH 1T MOMY, O cyoam aneanyliinol ma kacaylinol
cemanyii neobxiono edxcueumu aclx nepedbauenux iaxkonom iaxodie Oan
INBEINCUCHRA OOMPUMANHA CYOAMU BUMOZ 3AKOHOOUGCMIGA, AKE PEIYAIOE
IQflicHERNA OOCURYBAMCHIUM, RIOCYOHUM, JACYONCENUM, BURPABOARUM RPAE
Na 3GXUCHY, CUCHIEMANTUMIO Y3UZANbRIOCAMI CYOOEY HPAKMUKY 3 Hb020
nUManNR, GURGASMI & yCyaamu nedoriku 8 dlansnocmi cydls, 3 yleio menoiwo
ooyinvrne 6yno 6, xa nawt ROIAAO, BNPOCUOUMUN Y Kpuminaisne cydouncnmeo
nepezind cydogux piwiens y nopsoxy noemopnol kacayll, ax ye nepeobaveno
npoekmort KIIK Yipatusn, wwo popobaenuit poboseio 2pyneie Kaiinemy
Minicmpie { akuit npotisos nepise vumanna y keimid 2003 p, {14}, Hosmopna
KUAcawin 6yna 6 d00ameosoio 2apanmicio Npued na JaXuCH Oax JacyONcenno
(eitnpucoditriozo).

Cnia 333HAYUTH, 110 3aBAAH IS KPUM i HALIOTC CYROMHHCTBA MOMKY Th 6y TH
YCRHIUKO BUPIWEHT NPH pealibHOMY 3a0es3netenHi nincyaHomy (3acymkeHoOMY,
BUMPABAAHOMY) NpaBa HA 3axXHUCT. JlemKasa, cycninbe 180 NOBHHHI 6yTh TREpAO
NEPEKOHAHT Y BHHHOCTI 0COOK, TOMY TH y BCIX CTANISX II0OLIECY HAAAECTHCH MOXK-
AHBICTb OCKaPXKyBatTH i ClIPACTOBY BATH QOBHHYBAULIIHA, 3AX MILATUCA BiA HbOTO
BCTAHOBIE HAMY 3aKOHOM 3acolaMu i cnocobamu.

TakuM YHHOM, MU MOKCMO 3pOOHTH BACHOROK, 110 CKNaaHa Ta fararo-
rpanya 1pobsieMa peanizallit Ta MCX LT IIPHHUANIR KPUMIHANBHOTO CYA0UHHCTRR
B NOPAAKY KACAUIAHOPO NPOBALKEHNA, NOTPLOYE NOAMLLIONO ROCHIMKEHHA TA
TEOpPeTHUHOTO ocMuchedn. Tlranua Haiibissin NOBHOIO IXIHCHEHHA TAKHX
NPUHUMNIB KPHMTHANBLHOIO 1IPOURCY HK NPHHUWIY §O3nocepelHOCTI, YCHOCTI,
FAACHOCTI. NPURUMAY 3a0e3ncue s 00BMHYBAMCHOMY 11paBa Ha 3aXMCT | npe-
IYMINUIT HEBUItYBRTOCTI, 3N HILAIOTLCA CTIPHHMEL H HRILOCTATHBO AOCITIDKE HHMH
 CbOroani, WO BUMATac IX HOAANBILIOID HAY KOBOTO JIUCH | IKEHHA,

b Powann A JE Hepeomap spimosopos & CCCP. - M, 198K, - (C.236-238.

2. Yiononnmit nponece PCBCP. - Boponex, 1908, - C.337-348.

3. Apcennen BL Cocrndirs 11 apeiwast JORFHICAMCTI KeIIE PRI ¢¥oM # Coscickoe
10CIAPCTHO M BIpaRe - P06 - NoR - C.67-4.

4. Bicnux Bepsosnoio Cyay Yepanne 2003, -- M6 - C.24.

$. Kpnsnsomsosnpounccyabinii so;wke Yepnisn oanom un | pepecun 2001, - Kile. C.16

6 Ipyn A S lepecmorp npuaanupon b sepsake cyaetaote unuopa - M 1969 — €U,

7 Crpamopint M C Hposepki sukoatiog 1 31 ofociomnimoag ni cCwinms uprmeopos. - M., 1956,
- C. 2B, Canerexoll yrononnsi it opaneve 7 Hooa pen, JLC Kapesan, = M 1968 - C 4586
Positng AJL Flepeesmorp npisasopos s CCCP. M., 198K - (238,

8. Jeinep Hob, Hmyaucknfl B A | Vet AL O JleMOKPIINIAIE CORCICKOND NPRROCY, (HA
Comerckoe mocydaperan o apann - 1966 - NeS - C 134,

9. Tepruwnix BM. Yivuwanmtl npomiwce. - Xapekon, 20000 - C.554

1. Casnacnd M.SL O cuciemMe Npiutiios core1ckaie yiaoriwm nponccea # Corerexoe
rocysapcrsc H npaso. ~ 1950, - Ml — € 55,
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AKTyajibHi NpeGicMA BAOCKOHAICHHA Y HHHOTO 3AKOHONABCTBA YKPATHH

11. Paxyrnor PJ1. Yyacruukn yronopHo-npoicccyanuHoll acsvennnocti. — M. 1961, - C. 47,
Yenvuor M. A. Yrononumh npouecc. ~ M., 1948 - C I83: Bexcwko C.MN. Jamma kak
NPONCCCYANLIAA PYHKUHA 8 COBCTTKOM YILJBHOM npouccce // Bonpocsl yronarion 11pasa ¢
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B 1Op it
SHAUEHHS BUCHOBKY EKCNEPTA Y KPUMIHAJILHOMY
CYAOUMHCTB] YKPAITHU TA HOT™O MICUE ¥ CNCTEMI
CYA0OBUX A0KA3IB

Orpumantio Siabul TAMGOKNX 3HaHE CTOCOBHO CYIAOBHX OKA3IB Ta
BHCHOBKY €KCNepTa, PO3KPHUTTIO IN IMICTY B 3f1atHtd MIpt cupsic ix
rnacudixauin, Kaaciigikaiiis Cyaosnx 10ka3in - 101 1IMHA anepaitis oy iX ia
BHAM Ta ORPeMrX BHILIB s1a pitenan [2. ¢.157]. Byns-sxa knacugiraiiin nossrae
B po3noLini 00 cKkTiB, AKI MICTHTLCH B MAHOMY IOHATTI, HA OKPEMI I'PyiiH 1
AalUMHM O3HAKAMHM 1 THM CAMHM € OJIHHM 13 Metoais Ginbil rAMBoKoo TI3HAN HA
AOCAIAKYBAHHX peyuei |3. ¢c.11-12].

Ao «iHus 1950-X pp. y Teopil pamsiicLkoro KPHMIiHANLIOro pouecy
ACANBHONPHANATHM By (oM Q0Ka3ia Ha: NPaMi it HeapsMi, 00B 1Y BAIILHT TA
BHNpaBLYBaNbHi, REPBICH i1 noxiani [4, c. 1 58]). Oavak y 38 83Ky 3 ApUiTNATEAM
OcHOB KpUMBHANLHOFO CYROHHUHCTBA Ha novaTky 1960-x pp. nana knacudixauis
Oyna fonoBHeHa e OAHNM HOAINOM AoKasin Ha 0coBHCTI Ta peuosi |5, ¢.43]

Bunxoasuu 3 posyMiHHA n0Ka3iB 9K €IHOCTI 1X IMicTy Ta PopMu, & OpH-
AHUHIN niTepaTypi nepesa)Xae Touka 30py, 3IAHO 3 AKOKY HARGIALLY CKNAAHOIO,
TEOPETHHHOIO A NPAKTHHHO BAXIHBOK € KinacH(pikalis AoKa3iB Ha: ocobKcTi Ta

© B.4.IOpunutiun 258




0pwiseirt B, 3n8YCHHS BHCHOBKY €XCIICPTA Y KPHMINANLHOMY CYACUBHCTRI Yxpaiun 12 Boro
MiCUE Y CUCTEMI CYA0RHX AOKZIIS

pewosi; nepBicHi Ta noxiaHi; 00BUHYBaNbHi Ta sunpaenyBanbHi, NPAMi Ta
Henpami [3, €.12; 6, ¢.65; 7, ¢.85; 8,¢.190; 9, c.149: 10, c.140].

Ha ocoBKucTi Ta peyoBi 1OKa3W NOAINAKOTLCA B 3aN€WHOCTI Bil TOFO, A€ —
p ceigomMocTi monel abo Ha MatepianbHux 06’ ekTax — oTprmanu RinobparkeHHs
cniau noaii anoumny. INin 0coBHCTUMHK PO3IYMIIOTL A0KAIN, HOCIEM RKHX
BHCTYNaKTh (HOCiEM TH(OopMaUiT NPo GaKTH) KHBI MK, NPH ULOMY iHdopMatlin
AONAETLCA YCHO 200 NUCEMOBO [5, ¢.44]. o HAX BIAHOCATL NOKA3aAHHA CBIAKIB,
NoTepMinKX, NIXO3PHOBAHNX, 0OBHHYBAUEHUX, NPOTOKO/W CNINUUX | CYDOBHMX AiH,
IHLWY AOKYMEHTH. JlaHe NONOXEHHA CTOCYCTHhCA H BHCHOBKY €KCTIEPTA, OCKINThKH
Ge3Rocepeanbe OOCTAaBHHK, U0 3AKPINAEHI Y HBOMY, He CRPHAMAIOTL Hi Cya, Hi
cninuvi. Bosn HaaxoasTe A0 HUX BiA tHWKX oci® y dopmi npouecyanbHOro
3aKpinNeHHs, To0To B AaHOMY BMNANAKY Y BHMAAT BHCHOBKY CY/IOBOTD eKkcnepTa.

PeuOBHMHU BRAXKAIOTLCA NOKAIH, BIACHIAOK AKHX HOCIAMM (pakTiHOT
iHdopmauil € Marepianuii 06’exTi, To6TO daxTH JaHi HOCATL peyoBHH Xxa-
pakrep |7, ¢.86]. Hamn, 3riano 3i ¢1.78 KK Yxpaiun, Moy Th OyTh npeameTh,
AK] OYNH IHAPAARAM BUMHEHHS 3104URHY, 30epetsn Ha cobi chiny 3nounny abo
Oynv 06’ €KTOM 300MWIINMX Aif, B T.AL IPO. LIHHOCTI Ta Bei iHi NpeaMeTH,
AKI MOXKYTh OyTH 3aC0B0OM ANA POSKPHTEA 3N0YNHY i1 BHABNCHHA OCIB, BWHHAX ¥
BYIHEHHI AGHOMO AiAHHA. JLOKa3H NpHAIIATO HAIHBATH PEUOBIMHU, OCKINLKH BOHH
NOXOAATH He BiA MONLH, a Bia pevosHx 08 CKTiB, Bijl AKX | BHXOAKTH iHdopMaLLia
AP0 $aKTH, HIO MAKDTEL 3HAYEHHA ANA KpUMiHanLioi cnpasr {11, c.1 79].

Y nepeniky fokepen AOKA3IB 3BePTaC 114 cefe YAy HISRA OAHOTO 3 HHX ~
peuoBi A0Ka3K. 3 TEPMIHOIOTIMHOT TOUKI 30PY TYT HASBHA TARTONOTIN JHKEPEAOM
OOKa3iB € peyoBi AoKa3H. TOOTO AOKa3M € Jkepenom camilx ceGe. Y Takomy
Pa3i, Ak 3aznavac A P.Benrid, npasunuiime Syne cTBep/KYBATH, BIO OKePENoM
PEVOBHX AOKA3iB € pedi, npeamety, penosi yraopenna [12, c.16]. Tepmin “piu™
y 3araJibHOMY PO3YMiHHI O3HAuae “nexusuil npeamer”. M.Canrescuxuit
JAIHAYAC, 1O ACUIALHNM Dyle TakoXK HA3BATH ocHOBHMI (iznuni Gopmu Horo
PPOSBY B NPHPOAT (TBEPAL CHIXI, PIAMNHI A rasononibhi) [6, €.65]. Hewo cxoxy
No3uLIKo 3afMae A . P.BenKiH, AKKIT BBAWAC. IO 1111 JKEPEAOM A0Ka3IB NOTPIGHE
POIYMITH pitt AK HOCIH THX BAACTHBOCTEA, AKX MAIOTh IOKAZ0RE IHAUEHHS, a He
camMuil peqoBHii AOKA). 3MICT KOTPOTO € HEAICKBATHIIM 3MICTY NPCAMETE - - HOCIS
A0Ka30807T BAacTHBOCT |12, ¢.16].

3HaweHIR BKA1aHOT Knac(ikauii nojarac B TOMy, oG IHANHO NOAEFIUIHTH
3IBupaHKg, NepesipKy Ta OUIHKY AOKAZIR CHiAIMMHE it CYROBHMH opraHami,

Monin nokaiis Ha nepsicHi Ta NOXiANI, K 3a3nana0Ts C. A AnbLAepT Ta
H.B.Cubinbosa, rpyHTYETHCA Ha TX BigHOWENNI Ao nepwomxepena [9, c.149].
Lle o31auae, M OTPUMAIOTH CRiAYi Ta cyaoBi opranis ivhopMauio He3nocepeanLo
3 NEPLIC/DKEPEna YK 3 “Apyrux pyk”.
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AKTYNTLHI NPOBAEM# BAOCKOHANCHHA YHITHORD IAKOHOAARCTBA YKPATHH

Y kpumisnansHo-npouecyanbHiii Niteparypi NOCUTH NUCKYCIAHNM € ny-
TaHHA PO Te, A0 AKUX ACKA3IB (NEPBICHUX YK NOXIAHKX) CAiA BiHECTH BUCHOBOK
excnepra. BinbwicTs HaykosUiB BBAXKAE, WO BUCHOBOK €KCnepTa Moxe OyTu
TiNLKH nepsicHKM aokazom [13, ¢.54-55; 14, ¢.723-724; 15, ¢.224-225]. Hana
TOYKA 30PY 3aCAYTroByC 11a YBary, aaKe CKCIICPT KOPHUSTYCTHCA ANN BCTAHORBRE!(HS
$daktis cnellaibHHMH HAYKOBYMI MC1OAaMK, IACTOCYRAHHS SIKUX HE 3AJICKHTL
Bif yMOB (POPMYBAHHS NOKa3zaHb OORINYBAUCHOIO, CRIAKA TA 1HUINX YHACHHKIR
npouecy npo ui parth.
AL BinBepr 1a T.B.Caxnosa B3O b, 11O BHCHOBOK CKCHICPTA € Hepsic-
BHM HOKA30M, OCKLILEM CKCICPT 1L SAC JLOCA KSR BHABIAC HOBI, paHigw
veBiaoMi cninvony ido cynoni pawtd 10 diac IM npodieciiiny oitinky |15, ¢.224-
225516, ¢.6). Tum yacom [ILTTerpyNib sa3naaie. 1110 Heil apryMeiri He € tepe-
KOHAHBUM, OCKUILKK JHATLHA i eSS (PpakTy CHianmoMy YH Cydy He €
KPHUTEPICM BIAHCCCIEMS JIKEPLH BiAOMOCTEN NPo 115000 10 HepsicHux ado
noxiadnx aokasia |13, ¢.55]. | niftcuo. incpopmania, nosiZioMacia ciaAKoM i3
TAPYVHN PYRTL MOKe QYT IOBOIO. (10 (LOSO MOMETY HEBILAOMOIO CIIOMY 800
CYROBI. QNIKIK UC HE JIEAC BIACTAR BHIICC 1 H HOKA3ATHIN TAKOIO CBIAKN MO IIePBICINIX
A0Ka3is. BHCHOBOK €KCHEpPTa rpyHIYCTLEN TiIHKH Hd AQHIX CaMOCTIfHeM
SKCNEPTIOrD HOCHDKEHHA, SIKE 01 PHMYC I'LOH HE3RNEKHO B4 111X 10Ka3iB,
O € XAPAKTCPHIM ARS NEPRiCHNX T0KA1IB. Y 3B'A3KY 3 (UM CNiR BHIETH
NOMMITKGROID TY TOUKY 30PY. 3TN0 3 SKOK BHCHOBOK CKCHEPTL ¢ HOXITHHM
ROKA30M, OCKIIIGKH 1aHe MKCPESAO AOKIZIB (POPMYETLSH 1a BAxe 3i0paHomy
ROKa30BOMY Matepiant no viik un iinnii cnpasi [14, ¢.195; 17, ¢.33].
Kitachgikauin 20ka3iB na nepsicil 1 1oXiani Biirpae BearHKy poilb y acka-
JyBanHi, [MpuHunn 0e3n0CcepenitocTi KPHMINANBHOrO Nponecy BHMAarae. Wod
Oprafi ¢NiACTBA TA CYAY KOPHCTYBUMICH NCPBICHUMI IIOKA3aMHK, TO0TO o1ep-
KAHUMH 3 NCPIUGKEPENA, DLKE JIOKA3I, OACPKAHE 3 " ApYIHX pyvk™. Aerwe wil-
NAKOTHCH NEPEKPYUEHHIO, BHACHIIOK MO0 FapanTi¥ AOCTORIPHOCTI nocnad-
JOIOTLCA B Mipy BiauaneHns Bin nepivomrepesa [7, ¢.88) Pazom i3 TiM. ue He
03HAYAE, WO B KPHMIRANLHOMY 1IPOLECT BIAKMAAOTLCH NOXINAHI NOKa3l -
HaBMAKH, 3 MEBHHX YMOB Ui HMOKA3I MOXKYTE | 1HHOBHWHHI Oy 11 BHKOPHICIaH
CALAMUMU T CYAOBUMII OPFAHAMI 3 MCT0IO BCCGIIMON0, MOBHOIO 11 06 ¢XTHBROIO
AQCAINKENHA KPHMIHANBLHOT CNPABK T UPABMALHOrC 1T supiwenns. Tinsxd
PO3YMHE NOECAHAHHA NEPBICHUX | NOXIAHMX AOKa3iB NpH BpaxyBaHHi
OCODAMUBOCTE M KOKHOIO 3 HUX MOMNe 3a0e3NeUHTH YCNHLIIHE AOCATHEHHA ICTHHH
B KPUMIHANBHOMY HPOLECI.
B ocHoBi knacudrikauil Aoka3ie Ha OOBMHYBAJIbHI Ta BUTpasayBanbHI
3HaXOAMTLCA Taka O3HAKA, AK BIRHOWECHNA to nipeaMeTa oOBuHYBaueHns. Y ¢oiil
yac A.J.BHIHKCLKUA BilKHHYB ROAIA [OKA3iB HA OGBHHYBANbHI Ta BHNPAB-
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fOpyusewr 8.4, IHAMCHHR AHCHOBKY CKCMICPTA Y KPHMIHAIIBHOMY CYROMMHCTBI YKpalHu Ta 010
MICLE ¥ CHCTEMI CYA0BAX 10Ka3IB

AYBATbHI, MOTUBYIOH M L€ THM, WO TX BiIHOWEHHR Q0 NpeaMeTa 06auryBatenns
BMMUTMBAE TifIbKK NPH BWHECEHH]I BUPOKY, KOK flana KnacHgikallis exe pTpayac
CBOIO APAKTHYHY LIHHICTL [ 18, €.256]. Taka ayMka BUK/IUKaE neBHi 3anepeueHns,
OCKiNbKH NpeaMeT COBUHYBAYEHHA Bnepiue GOPMYETHCA 3I310BTC A0 BHHECEHHH
BHPOKY, @ CAME — B NOCTAHOBI HPO NPUTATHEHHA 06BHHYBaueHoro. Tum Ginbiue,
wo Taxkuil noais aokasis obymosneHuti icHysaHHaM cT.65 KNK Ykpaiuw, e sxii
333HAYAETHCA, WO A0KA3aMH BCTAHOBMIOETLCA HAABHICTE a00 BiACYTHICTH
cycnineHo Hefesneunoro ainuna. Kpiv 1oro, ¢1.22 KNK VYkpainu 30608’ siye
npoKypopa, cniauoro Ta 0cody, aka NPOBOAKTL ZiZHAHHA, B KOXHIH KpUMiHANbHIN
cnpasi BUIBUTH 3K Ti 0OCTABUHI, WO BRUKPHBAIOTD, TAK i Ti, 11O BUIPABAOBYIOTS
0OBMHYBAYEHOTO, 2 TAKOX ODCTRBHHN, KOTPI HOM 'AKW YIOTH UM 00 1 yoTs HOTO
BIANOBIAAALHICTb.

Buinesnknanene mac npame RiJIHOIEHHR #l A0 BHCHOBKY €KCriepTa,
OCKiTbk# Bin MOxke GyTu AK 0681HYBAsBHOIO, TaK | BUNPABAYBANLHOFO
xapaktepy. BHCHOBOK eKCRepTa MOXKE K NUITREPANTH BUHY CYO CKTa 3A0MKHY,
TaK i 3anepettuTH H0ro NPHUYIETHICTS 210 B'IHIICHOrO 300UMIly. MOXUIMBI BUNaAKH,
KOAH B8 OAHOMY | TOMY 3 BUCHOBKY C¢KCHEpPTa BKASYKILCA (PaKTH AK
BHMNPABAYBANBHOO, TaK | OOBUHYBANLIOTO XAPAKTEPY.

Knacu@rikauis nokasis #a npaMi ra HenpaMi 30icHI0eThes 32 Takow
00’€KTUBHOIO O3HAKOIO, AK X BUIHONICHHA A0 DAKTY, U0 BCIHOBAIOETLHCA B
KpUMiHanLHiA cnpasi. Y 10pHatiunifl siTepaTypt MOXKUA 3YCIPITH PisHOMAHITHI
AYMKHM 3 NPHROAY TOrQ, CTOCOBHO #KOIO hakTy, 110 BCTHOBAKIETLCA B
KpMMiHanbLHii cnpasi, nepebysac nokaz. Oani HaykoBIt B OCHOBRY Ui€T
knacHikauii BKNRAAIOTE BIAKOUIWNHUA A0Ka3ie A0 ofcTaun, AKI DIANArAOTh
nokazysaunio [ 10, c. 140, apyri - nisoisens A0 GaKTiB y MOXKAX O3HAK CKAARY
INOYMHY {19, ¢.32]. TpeTi - FiNbKH BiAHOHICHHE BUKMIOUHO 10 Pakry BHHH abo
He BHHyRaTocTi ocolH [20, ¢.7-9]. Onnax uogo manof knaciikanii, ax
BiA3HAYAI0TH GiNBWICTL HaYKOBLLIB, € BiIHOIUEHHS ROKA3IB D0 IONORHOIO PaKTY,
NiA SKHM PO3YMI€THCH KOMITASKC OOCTUBH N, WO NOSAraIOTL Y BUTHEHHI NEBHOIO
0cob0oK KpumMinanbHo-Kkapauoro digiing |3, ¢.13; 4, ¢.166-167: 9. ¢.151]. byas-
aka 00CTaBMHaA, Aka MaE IHAMICHHS JUIS CTIPAaBH, MOXE BCTIHHOBNIQBATHCA K
NPAMHMH, TAK | HENPAMHMH 20KA3AMH.,

Y reopii cyaoBHx Aoka3is (134 ronoBHUM (hakTOM POIYMIOTL Te, MO B
Hayui XpUMINankHONC APaBa HAMIBACTBLA CKAVAOM 3A04HHY {20, ¢.14). Biabiu
wpwe posymic ronosHui daxr M.C.Crporosuu, axuil, okpiM 0i3HAK, LIO BKA-
3IYiOTh Ha HasBHICTh abo Bi}leTHiC'l'l) CKiiany 3NOMHHY, BRJOHUaL R HeOINo obcra-
BHHH, RKi XAPaKTePU3YIOTE 0cO0Y OOAMHYBAUEHOTO, a TAKOK NOM AKWIYIOWI Ta
obTaxkyoui o6cTaBunn (2!, ¢.240). Came ToMy Taki NUTaMHA, AK: WH Biadyscs
JNONUH, AKHHE caMe | XTo HOrO BUKHNUB, BUHHKAIOTL ¥ KOXHIH KpUMIHAILHINA
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CNpaBi Ta CKIANAIOTEL NEPIOOCHOBY MPasHILHOro i BUpHLUEHHA. TakUM untoy,
NPAMUMMK CRIA BBAXATH Ti 10Ka3H, KOTPpi Be3nocepennso BCTAaHORIKNOTL afp
3aNepeNyloTh HASBHICTL NOAIT 3TOUMHY, BYHHCHHA HOro o0BHHYBa EHHM,

Henpami jokasu, 112 BiAMIHY Bi8 NPAMHX, 203800 H BCTAHOBHTY Nk
npoMbkHI dakTy, Ha niacrasi AKMX BCTAHOBIIOIOTLCA PisHi CKARAOBI FONOBHOIG
dakty. 3aneIKHO BiA TOrO, stki OOCTABHIN BCTANOBIIOIOTHL TOH YU IHWWI 4ok,
Bt MOXKE BYTH NPAMIIM B ONHOMY BUNAARY @ HCOPsIMunt B oMy, JUis orpy.
MAHHA 1e00XI AKX BHCITOBKIR Y CHpani Ha 1HACTABT IICIHPAMIIN 1OKH31B neobXim

HPHBECTH TN A0 HEBNOT CHCTEMH, WO HepeABaiac nmssiictb o6 ckrimnon
3B HIKY S MK HSTIPAATANL LGRB3AMIL, TAK | Mia iNIHERT JOKA3AM M, HASE)IHAY
V CHPARE 1 TUROMK 3B SI3KY BCEX MOK3 ¥ CHPABI S CHOMUHTIN M FONIOBHONO (paky,
Y CcBOI0 Meply, HeNpsIMi AOKAI MOKY ThH Oy i1l BUROPHCTANE NPH nepesipu
AOCTORIPHOCTI NPSIMUX AOKAZIG, 3ANOBIFOBATIN IN HPUISILIHK, BRAZYBETH UL
ONePKAHNA 1IOBUX JIOKA3HS 11O CHpaBi.

PazoM 13 THM, BICHOBOK CRCHCPTA MOIKE OV 11 SIK RPHIAEM, TAK T HCRPAMIY
AOKAZOM, 1LO HPAKTHH RO 1L S1LAJIACTHCH CYMHIBY B opiL g Hilt nitepars pi |15,
C.50-54; 15, ¢.226-228: 22, ¢.25-26]. Ila ayyxy LB.CaxuoBul. sHNL 0
MOMCHTAMH BHCHOBKY CKCuepra B adiil knacndpikaui’ aokaszis € Qops
JAKMOACHHIA B HOPDMI MATCPIAHITOMG STPABA CHICTIRLABIIITO KOM ITOHCHEL,
NAPARTEPHIYE IMICT IOPH A IHOIC DakTy. skndt niansii e BCTAanOBASIING, 13 |
FHOCCOROTIUHI MOKAHRBOCTI CleltalbHOrO qociukelivy [15, €.226-227].

OrraRe., DITanis ITPRO M CBHCHOBOK CRUCBIC| XA I{PSIMTIIM apo HETIPAMIA.
BHPIWYCTLES B KOKHOMY KOUKPETHOMY BHIANAKY B 3UACKNOCT BIZ BIAHOLWICHIN
A0 PAKTIB. AKT BCTAHOBAIGIOTHCS CKCNSPTHSOIO. A0 TOHOBHOIO (PparkTy. Y 368 43Ky
3 MM, MOXHA FOBOPUTH LIPO Te, 10 NPIMETT 1oKa3 OCHIOCEPEAHLO NOB A3¥E
VOBHHYBAUCIHOIO 3 TOAICKY FI0WIHIY, 4 HEHPSIMIE JOKA3 - 11¢ 3 FONOBHIM (pakTos.
a HHIFIM, HA QCHORB] KOO MOACHA 3POGHTIE BHCHOBOK PO BYHHHCHIEA HONoH
3NouHHY odsuritysavennm [7. €.89]. OnHak e ne osnavae, wo IIPHMI JLOKA3H
MRIOTh MEBHI llepesary nepea uelpsiMumn. Tum Sibite, (10 A0CTOBIPHICT,
HOCTATHICTDL, HANEWHICID AOKA3IB 3aNSKMTL Bill 1OI0, HACKINABKH PETRALND
AOTPHMAHT 3AKOHHE YMOBH IN ONCPKAHHS, 3aKPDILICHNR, AOCHLIDKEHHH 13
NCPEBIPKH,

KnacHipikailis NOKa3i8 110 BHAK, STK YKA3YBUN0CH BHULE. 310 HCHI0eTLES 3
PESHOMAHITIIMK O3HAKAMH, KPpHMIHNANBHO-NPOLLCYANLIE 3AKOHOANBCTEO
Yrpaiiy, 3aKkpimuoroty Nepenik okepen Gakiuurix AaHNUX Ta BCTaHOBAIOUN

PAA CYTTEBHX MOMEHTIB, AKI CTOCYIOTLEA TX 3MICTY, @ 1aKOX NPaBoRi rapaii,
4O ANOTL Npw 36|1pamii, I1L’p88ipui Ta Ol.liHLli HOKA3IR, "epcnﬁaqat X KJ]RCH(I]i‘
Kauito Ha Buuay [23, c.570]. Hdedki HaykosUi, XapaKTEPHIYIOUH KnacH@ikauilo
MKepen LOKa3IB HA BUAH, 3a3HAYANH, LU0 B T OCHOBY NOKIAAEHA PIZHOMARITHICTD
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MICLIE ¥ CHCTEMi CYAORHX AOX&IIB

npouecyanbHux cnocofie 30MpaHHsa Ta 3axpifuIeHHS AOKa3iB, SKa RIANOBIAAC
cneuviui oxpemux BHAIB GakTHYHKX naHux [14, ¢.257]. MaeThbea Ha yBsasi, mo
QCHOBOIO Aanoi knacu@ixauii € npouecyanbHa Gopma aokaszia [3, ¢.14]. Kpumi-
HanbHo-NpouecyanbHui 3akoH (4.2 ¢1.65 KIK Ykpalun) 3akpinua Takmi ix
ncpenik: noxasaHHs CBiAKa, NOTEPNIAOTO, AIAO3PIOBAHOrG, DOBHHYBAYEHOTOD,
BHCHOBOK €KCNEpTA, PeyoBi A0KA3H, NPOTOKOIH CALRMUX Ta CYAOBHX Aifl, iHWi
AOKYMEHTH.

Knacupikauis nokasis Mae Baxanee TeopeTHuie i pakTHuHe 3HaUeHHs,
OCKIILKH AO3RONAE NPAKTHYHYM NPaLiBHHKaM 6inbw KOHKpeTHIlLE ySIBUTH KONt
06 '€KTiB, INO MOXKYTb MAaTH AOKA30RE JHAMEHHA, 3PO3YMITH XapaKkTepHi ocobin-
BOCTI (PAKTHUHHMX AAHWX, BUIHAUKTH TX MICLIE B CHCTEMI ROKA3IB NO KOXHIN
KpuMiHansHilk crpasi B TuM campm Ginbl QINECIPAMOBAHO Ta ONEpPaTUBHO
3MIACKIOBATH IX TIOLIYK, BUMAraTH IX HOBHOIO BHARACIIHA, NOCAIKEHHA [ 11asexK-
Horo 3akpirnenns. B ocuosy knacudikanii nosnuxi 6yTh noknaneHi 06’ ¢KTUBHI
BIAMIHHOCTE ABKIL, HIO KABCHPIKYIOTHCA, 3 THM, 100 NOMCIIUUTH 3 ACYBAHHS
CYTi KOXHOTO 3 AOKA3IB (Y T-1. | BUCHOBKY €KCHIRPTA ), AKI BXOAATH A0 BIANOBIAHOT
knacupikawi. Knacudikauis nosuuna siareopiosari o0’¢KTHBHE CRIBBIAHO-
HIEHHA, WO ICHYE MDK OKPeMIIMIL 10KA3aMH, H MAC IPYHTYBATUCH K HA HOPMAaNX
KPHMHA bHO-NPOLECYANbHOTO 3KOHY. Tak | Ha RocBini caigmoil Ta cynosol
NPAKTHKH.

OTKe. BUCHOBOK €KCHEPTA B CHCTEME 0KA3I8 MOXHA KnacHdikysary
TAKWM UHHOM:

1} 3a popmoto BinobBpaxeHHs - ocoOHC TN A0Ka3:

2) 32 BiIAHOLWEHHAM N0 NEPLIDKEPENa - HepPBiCHHi A0Ka3;

3) 3a sinnouleniaM 40 NpeaMeTa OORMNYRAIEINA — 8K RUNPABAYBASLH M
{Takui, 11O CNPOCTORYE COBHHYBAUCHHR A00 NOM IKIBYC BIANORUIANGHICTL), TAK
) 0OBKHYRAN bHUI {TAKKEA, 110 NIATBEPIDKYC 0OBHIYBAMCHNS 300 00TWXYE Biano-
BiAaAbHICTh) A0Ka3,

4) 3a BIUIHOWEHHAM A0 BCTAHOBMOBAHOIO (DAKTY - K NPSM Uit (BCTAHOB-
MHOCTHCA HA NIACTABI rONOBHONO PAKTY) A0KAS, TAK | 1ICIPAMHIT {BCTAHOBMOETLCR
Ha MiACTaBi NPOMIXKHAX JakTin).

. KpHstidaiuio-npoiecyankitnti kojwese Yepaidas: [ lsinuttnsih wponecysinninil kojeke Yepaiiu
(cranom na 1 sepecns 2001 p.). - Ko HOpinkost hirep. 2001 - 382 ¢,

2. Coserexnit rpmiciiancsitlt vponees: Yuednnk / oa peo MUK Fpeynimokosn. - M. Hii-no
MIY. 1989 - 463 ¢.

3 Teprutisnnx BM_ Commnge C L Teopus aokasarcanc s, - Xapsxan: Apcuc. 1998, — 256 ¢.

4. Darkynini @1 OG0 sipoGACMBl PMILCCYIIMION 0K SEBANIINN, - 2=¢ 3A,, aon. - Kasas:
Hin-so Kasancxkoio y=-1a. 1976. - 2006 ¢.

5. Hop B.T. IlpoGnemMu Teopii i npaknikn ¢vaonius aokasin. ~ Jinain: Bun@ mkona, 1978, — (11 ¢

263




AxtyanbHi NnpoGReMH BI0CKOHANEHHA YHHHOIQ SAKOHOAABCTBE YKpalHH

& Canveacrknit M. 1lle paz upo nonatra nokazis y apoexTti KK Ykpaiuu // Ipaso Yipainy. -
2000, — Nal{. — C.64-66.

7. Cosercxuil yronosusifil npoucce: Yweobuuk / FHoa pea. Bl boxvena. — M.: IOpua. amt, 19y
-432c.

8 YVIonosiuiil npoiecs: Yacdnik /Ui 1OpHNHCCKIEN BblcUiin YHCOnuX 3asesicsli £ Hou oy,
pesl B Panenge. — M IOpussiecknit Jlos S1OQeraagopy™. 2003, - 782 ¢

O Kpuaminanhpufl nponce Yepaiw: Fliapydannx un Cry1 wopisl ¢nck BINIX 3aK)L OCBITH/ 3
pea. 1O.M.I'pouicaoio 1a 13. M _Xorenus, — Xapkis: 1 paso. 2000 — 496 c.

10. Muxeenxo M L. Hop 3.1, Hindiko 13 1. Kpusinaumansth uponec Yepaine, — Koo HuGin, (999,
- 836¢c.

H Toperut Tdy., Kokopen [T ) cion e V1O TpoSaesmd | ioGvimahe ' s CORCTCRON L1 onimm
nponecce. — Boponea: My -no Boponokexkosn vu-wa, 1978, .- 304 ¢

12, ekt AP Teopiis SO SsRsnns: §pIomsinioe eCck i (1 ouepa B uo-pO ShICKIOR ACHCKTH /
ABTOPC. JIICC, (I CONCK. M. CL 0K oI 1K Bopones. 2000, = 35 ¢,

13 1lcipyxam FLIL "XRCR 830 Rtk CPCACTBO LOKS SIAIEBITH B CUBCTCKOM ATJ0SIOM TR,
MO IO ekas s i 1964, - 267 ¢,

14 TROPIS SOKARICHLU TR B COBC I eRON V1onoiiion npoywece /1o pea. H.B2Kooua, - 2-c o
nenpan, 1 aon. — Mo 1OMcIse ek anrepao pa, 1973, - 738 ¢,

15, Cannosa B, Cuwanas Reaep s, - Mo fopain, 2000, - 368 ¢,

Yo, Bandept AL Kpusiniune nime ckie GRCHCYTI 61 1B COBUICRUA Mo jonney ipaiccee. A
Pociopeeyian, 1936, - 2240 ¢

17 7o AL Boupocnt tenpinn CVIeHIOR IKCHICP TN B CORCTCKUA YEIORIOAL HPOIELCE -
Munck: Ma-so oot toe yu-ra nu. B Heamaa 1959 - (19t ¢,

18 Bammnekuil A Teopus S cOnBIN JWORGSHCILC TS B CGICTCROM HPABE, — 3-¢ 031, 100, -
Mo Teciopisaarn 19530 308 ¢,

19 K3 LM Jlokasaneianc irit i CORCICROM YEOHORION ipulecey. — Capan on: Wise-no Capnoseson
vitsra, 1960, — 103 ¢,

200 Bundeps ALK Munnkoseknit LML, Paxysias P KoCBo e JOKERIIC ILC 1150 B COMTCRM
Ve ORHOM Upuikeee. — Mo T ockopayan 1956, - 219 ¢, .

21, Crparonng M.C.NMArepnaaansias siC1nma 11 CuwNbIC JIOKHICHLE FB B3 COBL 1 CKON VTLunlion
npoieece. = Moo AFLCUCPE 1935 - 384 ¢

22 Hpwryviosa BAL 3ak ACHIIC IRCHC)Y i KAK JIOKHETTIILC T RO R CORCTCKOM YO IOHHOM HPO1CC.
— M. Hociopissar 159 - (02 .

23, Kype COBCICKOIO S FOMORIGIY NPT OONaay i s, —- Mo IOpeac, ., 1989, 6doe

Yurchyshyn V..
THE MEANING OF THE EXPERT'S CONCLUSION FOR THE UK RAINIANS CRIMINAL
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The author ol the article investigates the problem ol wrial arguments classilicatien. it's
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C.B.Kouenn
CTAAN TA HIJTI DOPMYBAHRBA HATYPHUX KONEKLLIN

Buinaniedna uinefi ta craniii popmyBanng arypinx soimekuiil € pocirre
BAKIMBHM | ckaaanum nuranunm, YHirkol cncreMit i nxadomipaoro
HakonHyeIHis norpedyc craopcings Oyib-sikoro oy, PopMy I Koslekiii
€ BIANOBINAAGIUM €TAIOM KOMILICKIYBAINA AOBIAKORO-I0HOMZKIIOTO 06niRY,
OCKINLKY BiZL TOTEQ, IEICKIALKI HOBHO 1 BRaBinsio ndGpani s3ipid wis nepenaini
AERBATTHO B TS 0T PISHTILI PUICHI CRETICP LTGRO BRI S AT b
PUIYII LY CRCHEPTHIN QOCOLERCH L, 3 KN (52500 BUKOPIHIC TOBYRITIALY Thes
gk erom . ¢.93).

FlzieonpsinoBsaiii 560, s DPasiav, GUHOPILWNX 00 ¢RI, AKT MEHOTE
IHPOPMIT IR SHRMICHITS. HBIHC CODOIY HPUICE € 1TROPCHIN IR PHOT KOBRKILIT.

Heari oo MeTo:n s 1 {1 opPranisariitng HOJORCINIL, RKT CTOCYIO I 1O
20 QOPAN BT BITYPHININ KOICKIET CAOBHN CRCHCHTII, RHGTH QAICTaRY A 3-
CABBHEIT DastNTE AGTICPINT T BURIISTH UK 0 I0vREL

CEBOPRUMOUE BEATYPHY  KOJCKIEK, CIHPRAITKS  COUX 0 BIsiate g 7
AP LA, cHOCO0U T OSpOOKIL BILLH 00 CKTIB 10 DRCPCAR INHhOID HIXO-
ARESHESL 3OS PN H CHCTOMATIIAEIO OO CRTIB, CTPUKI UM [ TONBOBICHHS.

PDOPAE BALHA BATYPHOT KOACKIT MOKHQ HOE N BHESBUE ¢ratifi, 9k
CTANOBINNTHL IMICT ABOX CT1aNin, JLiT f10 00UaTKy POPMY I NAVWPHOT KWICKILT
BAACAN TS 10 HEPIIOro ¢y, Thnnmst, 150 canie 30HPaTH 8 KOACKLLEIO. SIK Paritio-
JIHAVIE BRI OO0 ERTH i IKT COMe HOIPINHO 81UHOPTTI OG0 ¢ KTIL BIEHAUND TN e
3ABAJUIY HPOCTO,

1y pni Rose kit popMVIOTLCS 3 Takix o0 CRTiB:
® HAPKOTITTHIN 1 HAIHOIPSHIINN CHABHOLIONTN NRAPCHRUN HPCHapavin:
e BOCHCTELHOT 30POT 1 Socnpiaging
* Gaprix poscioBauin;
@ IHCIPYMCIIB TA UBLIVEN POSBOBCUNIAECHHN HPCIMETIB. SIKI BHKOPHC-
TOBYWY1 LSS SK 30011 1amy;
& XOu10H0T 30poT;
® BHOY NOBHN PLUOBHI;
® ITOMD. 3IMKIR;
o akopapOItN HOKPHITIB;
& [AJIBHO-MACTHABHHX MaTCPIMIIB;
® BOJOKHHCTHX MaTepianis |2. ¢.28-29].
(JBHako 32006yTH nowykosy iH(popMauiio y 6araTboX BHRAAKAN e B
Xoni OrNAAy MICUA 310UNHY fi OPraHizyBsaTH POIKPHTTH JACHHHY RORNOMAraloThb
HaTtypHi Kosekwit. Ak marepian ans eMsuHadeHHs iacHTHKaWIHHO 3HauY1HOT
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AxTyansHi NpoGNeMH BAOCKOHANCHHS YHHHOTO 3AKOHONRBCTRa YKpalHH

CYKYTHOCTi NOKa3HKKIR, AKa BUABISETHCA B NPOLEC] NOCTIIKEHHA HEBILOMo]
PESUOBUHH, BUKOPHCTOBYIOTLCSA B OKpEMi KoneKuii.

Tpeba niaxpecnuTH BaMIIMBC 3HAYEHHS HATYPHUX KOACKWIH Ang focni.
IDKCHHA 32aKOHOMIPHOCTEH 3MiHN, nepeTBOpeHHA snacTHBoCTeN 06’ exTiB, ixkix
Bino6paxeHs. BUKOPHCTOBYIOU M HATYPHI KOMEKLIT, BHBHAIOTL TaxKi 3MiHU Npeg-
MeTiB-HOCiTB iHhOpMaLIT;

v yMUCHI ~ BYHMHEH] 0COB0I0 1At NPUXOBYBaHH5A CHiRIA 3/104HNHY;

v NPHIMHHO-BHMANKOBI, HE MOB’A3aHI 3 MEXaHIIMOM 3JIOUHHY;

v NPHPOAH] — AK NpoLeC PO3IBUTKY;

v’ 06ymomerO-HeoOXiAH] — K pe3ynbTaT B3acMOLiT 310U MHLL # 3HAPI AL,
3 06’¢KTaMKn MaTepiaaLHOID CBITY.

Baxusiney pons HaTyphi Konekuii BiairpaioTe nia vac TpaconorivHux
AocnimxkeHb. NTUTAHHA, AKE NOB’A3aHI 3 NEpPeBIPKOK # excnepTuiokl
BOrHenanbHOT 36poi, AoNOMarac BUPiUlyBaTH AOBIAKOBA KOMEKLLES BOTHENANLHO!
36poi. BaXXAHBHMH Ta HelaMiHHHMH AXEpenamMud Yy npoueci A0CHiIKeHHS
X0NnoaHo! 36poi y BaraTbox BMnaaxkax € HATYpHi Konekuil s3ipuis.

Pi3Hi BMAM KoTEKUIR 10NOMAral0TL €KCMEPTaM BMBUATH PIZHOMAHITHICTL
00’ exTiB, OpieHTYBaTUCH ¥ BENUKIH KiIbKOCTI IRPOPMALLT, AKA B HHX MICTHTHCS,
BUPOONATH CNOCTEPEIKAHUBICTD, YMIHHA NPaBHABHO OUWIHIOBATH O3HaKH |
BHOHPATH IX KOMITaeke TOwo. KopHeTyrouucs HaTypHHUM (POHIOM. NOYATKYHY)
KPHMIHAMNICTYU 3aKpina0oTe HalyTi TeOpeTHUtHI 3HAHHS.

(MpaxThuna poborta ekcnepra NONATae B TOMY, WO AOMY HeoOXiaHae OyTu
O0I3HAHUM 13 MiICUEBHM BUPOOHUUTBOM, 3HAaTH CHPOBHIEY, 3 AKOH AOBOAUTHCR
npaioBaTH, 30MpaTH ACBIAKOBI KONEKLIT 3 Horo B3ipuis, L1O0 MaTh HeoOXiAHNH
Marepian Ans AOCAIMKEHbL NIl Yac BHBHEHHA HEeBIAOMHX petiosHil. KoxHuFE
SKCNEPT-KPHMIHANICT Mae CAMOCTIIIHO KOMNNEKTYBATH Wi AO0BIAKOBE KoAeKLIT.
HoBinkoea xosexilis uepe3 HeROCTaTHICTh 06’€My MOXe OyTH nonosHeHa Ha
OCHOBI B3a€EMOAIT LWIAXOM 0OMiIBY IH(POPMALLIEIO 3 TUMM €KCIEPTHO-KPHMIHa-
JICTHUMHMMHU NIAPO3ANTAMH, [Ie CTHOPIOITLCA aHalorivyHi Konekuii, HasaparH
AOMOMOTY EKCNEPTAM Y NPOLIECT CTBOPEHHS HATYPHOT KONEeKiT MOXYTh i JliTepa-
TYpHI axepena [3, c.41].

E(ekTUBHICTDL TieT U IHIOT KofeKUIT MOXKHA OLLIHUTH NPH BUKOPHCTAHHI
i1 8 npoueci 20cAIAXKEHD | B caianift npakTuui. Pe3ynuTaTH TAKOro aHanizy AT
IMOTrY BUPILUMTH HEOOXIAHICTS DOPMYBAHHA TUX Y1 IHILNX KOREKLLIH, BUZHAYHTA
nepenik HAMRaXCMAILLUX i3 HUX.

FonoBHKUM 33BAAHHAM CTEOPEHHA HATYPHOT KOAEKLLT € 3a6eaneyeltHa excnepT-
HUX AOCATIMEHL, HAKOMTUUEHIHA MaTepianis A HAYKOBO-ROCAIAHOT | HABHAIbHO®
meToAarYHOT poGoTH. KoxkHe i3 3aBAaNL BH3HAYae 06’em konexkuiil. HanpHkaal,
BHPIWEHHA EKCAEPTHOrC 3aBAAHKSA NPO BCTAHOBJAEHHSR NiANPUeMCTBa — BA
pobHuka nanepy, Ha sKOMYy BLAAPYKOBAHHA DOCHINOKYBARHA AOKYMEHT, MOXKIIHEE
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NMAwe 33 HAABHOCTI Konekuil A3ipuis nanepy seix maneposnx (pabpuk i nogHi
AaHI NPO PEUCNTYPHUIE CKAAL Manepy. ¥ TakoMy BHITIAZT KONCKITIA MOXE RRKOPHC-
TORYBATHCL Y HAYKOBHX JOCK/DKCIHAN | B HABMANBHO-MCTO 1t T poboTi, a 1e
TiNLKH ANA NPAKTHYHOTO excneptiore sadeineueins [4. c. 1 7-18].

BaxauBuM ans KOACKIUT, SK3 CTROPIOCTRES BEHFTRORO 1IN NPORCACHHSA
NRAYKOBOTO AOCATLMKCHIN, ¢ 3OIp wiipiie, 110 BLIDOBI'UOTL YMOBAM
JanAANOBAHNX excnepHMeHTIR. Habip #3ipuin ana vasvannio-Meroanuiny stisei
MAC BIANORINATH JARIANIO BHEYCIINS ONEPATHBHIX HPAtiBUIKIE, CAIAUNX,
CKCNCPTIR, 3a3nau1IMO, SIKIO € MOKIHRICTDL 3POSITH KOJACKINI0 Bisthit HOBHOO.
T0 He oD0B M3IK0RO, 10T BONZ MICTIND B coBi ACH BitORETNT Rip,

Haoprknan, B3, Tokapen RRaEae, 116 08 KONCKIT HPKOTIITHIX § CHiL-
HOATIONHIN PCHOBIH TR AT HE Mot S TOD I inon e i s napekarnmm
¢ 1te meni Ak 130 nafinommpeninms cuasraniionns pevansi [ 5, ¢ 321,

Hepeivnatit PopMyBanIo #arypHel KOMeKLiT HOBHIHO 1RKOK 8CcTa-
NOBACIHPA ZKC PN 1 DENANIB BUINOZGRC IS 1FHPIER, TN OC TORIPHICTHL, BiUIO-
BTG T TONOTHM MMOBIOM | CTUCEPTY, KT 1C BHEIIRHO L CYMIIRIY,

e en o pik.svan Popas sanist NCIKHIX RONCKNiil.

JDI ROACKINT G208 00-MIC 131N NV CPRINB B3PI T pesa naAonpariy
Hi HUPTONC PEPOSHHN | HINEEN HPONNCJIOBHX ODHIIPHIEMCTBIN. A JGOpaTopisnN
BLANOBIZIONO APOdINO T B HAYKBO-HOCHARNN fie rery tax. JLis nonosueiis
ROACKIEY PapMupenapaiig ¢ Hua KIRUIE DCPINEH KIHAN  DONORBCHIBE KONCKEUT
30 PANYHOK HAPKOTIRIRHN | CHNBIQLBOMIX PCHABIIL AKRT ERIZINQS L (I JHOCT-
IACHHA BT CRCUCDTIFING APY NI K - 10 HOLIGHICTTHS RORKINT haprope-
DAPFIAMEL SIKL 3AKNTUIR I 30 OC3EOTIBROBITT PAXYIOK B IT1C KON,

Fpyriii eran GopMyBani (s By PHOT RONCKIUT OXOIRNOC T e spHims -
8 pigienin npo i popriyBaniin,

GOPMYBIITHSL ELIVPIO- HOBELKORHN KOJCKLLTT 3AHICocben 3 of ekTiB |
CBLLICHB NPO SIAX, QACKINHX 1A HIDIPHCMCTRAN-BHPOOHIKAN (HANPIKHAA.
RAIPIT BOAOKOM. (KA, (1 IHANPHCMCTRAX  CHOMKHBAMAN HCBHOT NPORYKLLIT
{ HRNPHINAZL, BEIPW HANCHY B APYRAPHAN) ¥ TOProsnx oprirsiBix {HanpHknan,
oGy 10RT @apin). B aTCKaN. AIKVBAILHNN saritanax (Gapmupenaparn). Npn
YIFOMKCIIHT 31 CIHDHIM Y KOJE KHET MOXKY TH BXOANTH 1 00 CRTIH, §Ki ¢ PLUOBHMI
AOKZAMH (HAPHUKIEE. XONOsLHa 30po) [6, ¢.179).

Henani HeoONIiAMLeIO Crade CHSTCMATIFHALA KOJCKUIT 4 $OILLICHHAM
ro0csry. 3a OparkomM HeBHOT CHETEMATIFAIGT B PAUACTLER 0 3 Hepenar indop-
MAWHAHOIO 3A0C3NCHEHHS - IBIARICTL 300y T HOTHOUIS 2HUX | NoeTae
sarpoia BTPATII O3HAK Y SHPLUAX.

BaxAUBO 3a3HAY TR, NIO JUIS BCIX 00 €KTIB HATYPHIEN KOJNCKILIT He MOdXe
Oy TH €AWHKUX NiacTar cHcreMaTusauil, Qi i TOfI X APeAMET MOKHA BiIAHECTH
A0 pizHUX Tpyn: Ac BUpoGis NeRHOro nianpieMcTsa, A0 BHPOOIB i3 NEBHOT
CHPOBYHH.
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Hanpuknan, cucremarniauis ob’eKTiB KOJCKUIT IHCTPYMEHRTIR Ta& iHWuy
NPeaAMETIB, AKi BUKOPHUCTOBYIOTBCA SK 3INAPARAA 3namy: pyodnaui (Tecaky,
COKHPHR); nHAsui (nuan); pixkyui (HoxKi); xomodi (LUHNA0); yaapsi (MOSOTKR),

He moxHa He BpaxosyBaTH, WO, BUOUPAKOUH OCHOBHM CHCTEMaTHIaL]
06’ exTiB HaTYpHOT Konekuil, TOPA i3 piuleHHAM 3aBaaHb BCTAHOBIIEHHS rPynoso;
HaneXHOCTi, KONeKUis NOBUHHA 3a0e3neduTH 3500yTTA nowykoBat inGopmali
(3aranshia dopma npeamMeTa, MOACAb, HKEPENO MOXOKEHHA, NPUIHAYEHH] ¥
supoOHUYiit aisaLHOCTI Ta B NOGYTI).

Hasegemo npuknan ociios cucTemarnsauii oD’ exTiB, HaTypHt Koaekuii
AKUX BUKOPUCTOBYIOTLCA Y NPAKTHUHIH AiANbHOCTI.

CHcTeMaTH3alis NaJHBHO-MACTHILHNX MATEPIANIB Y KONEKLLT, Ha AyMxy
B.B.Tokapena, npoxoanTs y Takii cnoci®. ¥ uifi konekuii Bci 06’ €KTH NOBAKK]
6yTu noaineHi Ha ABi BEAUKI rpynH: a) cBiTni HahTONPOAYKTH; §) MACTHILKI
MaTepiann. Macna noginmorL Ha TypSiHHI, MOTOPHI, ANsl NPOMHCNOBOre obnas:
HaHHA, TEXHIYHI Macna, Macna pPilHOro npusHaueHna. MacTuiabHi Matepiam
MOAIRAIOTL Ha Maca | TBepai HaPTONPOAYKTY.

ICHYIOTH TAKONX 3a7aIbLHI BHMOIY A0 YMOB 30epiranus o6’ €KTip HaTyprux
Konekuin: ix 30epiranHs 3pificnioeTeea y cxosuuax (wadax, ceddax Ta in).
36epiraHHa NOBUHHO YHEMOXKHBIHOBATH NPUPOAHY 3MiHY 308HILIHLOM0 BUMALY
$13UUHAX 1 XIMIUNHKX BAacTHBoCTel 00’ exTiB.

Hanpuknan, y nmonieTUIEeHOBKX nNakeTax MokyTh 30epiratucs siipu
BOJNIOKHUCTUX MATEpiatiB. a XiMitiHi pe4OBHHN, piaHHa 30epiraloTsca B aMnynax.
Ana 30epiravid HadTONPOAYKTIB HaBITH NPOOGIPKH | KOAGH He 30BCiM NpHNaTHI,
CriTni napTonpoaykTH 30epiraioThCs B 3anasHUX aMnynax,

Konexttist 30poi, s1ByxosMX peyosHH, Boenpunacis, HAPKOTHKIG T2 CHAb
HORIOUHX Nikapcbkux 3acobiB noBurMa 30epiraTHeb BIANMOBIAHO DO npaswi
BUPIIYBAHOT CUCTEMH H YHEMOMKIIMBSHOBATH AOCTY M A0 HUX NOCTOPOHHIX ocib.

Ba)XXAHBO 3ayBaX<WTH, 1LO 1NPU CBOECHACHOMY NONOBHEHHI POHIY HOBIMH
83IPUSMU HATYPHA KOJICKLIA 14€ BTPAYaE CBOET WIHHOCTE I BiZNOBigac cBocMy
npusHauerHHw. lpu HeaoTpUMANHI LIET yMOBHY A081ZKOBO-A0TIOMIXHHH (GoHA
nepecTac BIANOBIRATA CBOCMY OCHOBHOMY npu3HaueHnio [7, ¢.38).

Y BuURragky, AKIWO MUHYB TePMiH APHAATHOCT] 00 €KTIB, BOHH NOBHHKI
3aMiHI0BATHCH (HANPUKNaA, AikapcseKi ppenapati). Akwo Gyab-aknii BBeeHH
B KOSIEKLLIIO 06°€XT 3HIMAETLCA 3 BUPOBGHHUTBAR, TO L€ NOIHANAECTLCA B XKYPHANL.
Cam 00" €KT i3 KOAEKWIT HE BMIYUAETLCH, OCKIILKH BiH MOME BHABJIATHCA B KPHMi-
HanicTUHHIN mpakThui AoBIIMi vac.

MepioanyHo NOTRIOHO NONOBHIOBATH # 3aMiHIOBaTH 06’€KTH HATYpHOI
KONEKUIT (HAPKOTHYHAX | CHALHOAIOYHURX PEUOBHH), AKILO TEPMIH TXHBOT NPH-
AaTHOCTI MuHyB. IlonosHIoBaTH KOMEKUIO NOTPIGHO 3 BUNYCKOM HOBHX

——
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CHABHONIIOMMX JHKAPCHLKUX NPENAPATIB i 3 BNHVKHEHHIM B €KCTNIEPTHIN npakTHui

HOBHX HAPKOTHUHUX PEYORBHIY,

ITpy eHeccHHi HORHX 00 CKTIB ¥ 10RIIKOBY KONCKIKIIO NPOROATE TXHIO
PECCTPZNII0 B XKYPHANAX, T IHAENOUN HATIMCTIYnaiHs o6 cKTa, Jani mpo sipob-
HIKA, NAPEKTCPHCTHRY HOI0 031K, 98¢ BINOTOBICHIN U1 ATy HAAXQMKEHEIA B
konckLito Ta tH. Mepaakoruii nomep 00 cKk1a B KypUagi ¢ namepom o6’ ckra B
KOACK 1Y,

Baxansum ¢ nuvanua obpodxy w3iprin. Skue onepwani wiipui ne
MATITMVTL BIAMORINIOID (IINCY, & CAMC - DATIMCHYVBIIHIBL MiCIs | gacy Bpro-
PORACHUR. PEIENTYINE TEXTOOCT RIEICTHBOC TS, 1 OCHOBI KNX BUPHNNCTHCS
MOCTARICHE JABAAHNUA, 1O HATYPHA KOACKILS RIPALI)] CROKO CVEh,

DOPMYBAIIEA HNPHIX KOSCRUET | KOPIC Y KUt 13m0 DoRHHI0 5yAay-
BATICH HA UITKHX HAYKOGHN HPSININAX, ti sosn zafetienars oneparnsire
O1EPAAHHA eRCnePTaM B NOIPIBHOT M indopaanii | 8. ¢ 9.

3 BHLERHKIACHO! O POSIMO #IICHOROK, 11O POPMYBARIT HATYPHIN KO-
ACKIUET B CKCBEPTHO-KPHIMIAICTSTHIN AP0 3UIAN 130 IXIC BIKOPOCI oIS B
ORI 1 POSCALIVBININE 3OMNHIS DI BE HEV I BANSORIOIS pisns. Jpoie
ISP IBHBM ¢ 1. 111 L‘KCIIL")I 1, GO JTORNDZEITO T L HTIMDJIC '!}’L"“J"» Juts Illil)!-
IWeHHA i BUNPABACIIA ICAKIN DPOTAIHE € IOCOBNIO IKTTYPIININ ROUCK LT,

E o paitese Kt 0 € Dam snias it nsss sPopstipor s s IS P 1on 10 ek ke ciesiinii /
£ IRCHRTP DL LIHIRT TR 1T TIORLIC S0 00, Il BSeCo i ks Owesipece-tnupopsiatas.  Bain, 19 M
1RO, (93,

Y Bkl A, Pacenmesist | P Kpusinine (oueckas peoacipanes, M., 19930 O 28-
2v

v Opon O.XK, O0ReKT wenemnons e wmntis ' lps aa BHIFCT). Bun R N 1979 -
C AL

J Cuapson M KoLkt &ak opyg 1o umninotDon o oSS s Rno it IRCHepaito-
RV IEEL ) HHSTROTO T (it 1 i 7 D DRcap s ks Ne 29,0 Al oon, (] 7-1%,

Lolanapes 1318 thapuanporiuie (/e KNS SICROTOPIAN CHPUIHONTIGS ROLICKILHI B i sika-
NHMEMGURIN ISGOREITOPINN B NE P T HO-KPIMOELANE e KON i s eaesdii (K oprsdion
ROV APSIIIN SO H T InCnepiiay npitk e, Ne 2 M uv) - 32

6 Moscoraaenresudd 13 M Dronepnisa sodamate apyhnd 1 ki OCOBCHIIOE TR 180C. 1¢ toBanm

ICKOTOPLIY GOTCR EON 1[50 0L KPS EIC DO esO ORCep i Yuedaee nocodme
o pey a=paagint vk apedp 13A Cncoikeni,. MO 1993 (170
7 Vaounua ALY Kpnonga negisiecniie s Owew 1997, 3K,
K Pocciaickmt B2 Ao smcimp e BE B SO psisosd | pabh BIICKOA. 3030 1 litsh (KA HPWHRCCCR,
M. - (7

hoshel S V
FHIE. STAGE S AND AIMS OF FORMATON ¢ SAMPLIES COLTEFCTION
Il gueestion of samples collechan furmabion s als stnges wnd anns s rcatly important
Crcation of any tond ncecds Jegible sy stem and planacd accamulnnon  Farmation of samples
vollection is an impostant stage m relerency regtstritson | e resulet olexpert investigations depends
on 1the rightly chosen samples whirch were used e these mvestigutions as stndards,
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AXTyansHi npoGneMy BAOCKOHANCHHA YUHHOMN 1AKOHOAABCTRA YKpaivu

B.1.10p«is
AEPMATOLII®IYHI NOKAZHHKHU NANUIAPHUX BIZEPYHKIB ¥
CUCTEMI IHOOPMALIIMAHHUX MOTOKIB TA 1X 3HAYEHHS B
NMPODITAKTHL] QAPABONTOPYLLUEHDL

Y KpHMiHANLHO-NPOUSCYanbHi AIANBHOCTI OPranis Ri3HAHHA BENHKY
POfib BIAITPAIOTH A0KA3H, AKI BUCTYNAKOTE OAHHM i3 ¢Nocobis onocepeakosaHoro
MNi3HAHHS HEBIOMUX IOPUAHYHO-3HAYYMHX (PAKTIB, NONOKEHD | ABULL.

VY uaykosilt niTepatypi HEOAHOPAIORO BKA3YBANOCS, LLIO HA CHOTO/IHI He
iCHYE €AHHOTO PO3YMIHHA NOKa3y B KpuMiHansHoMy npoteci. M.M.Muxaftienko
3a3HauMB, WO HEOOXiNHO 3BAXKYBATH HA KPUIAHUHY NPHPORY BKAZAHUX ACKA3IS.
Heski BYeHi and po3yMiHHA AOKA3Y 3ACTOCORYHOTh AOCATHEHHA TCOpIi
indopmauii. B.A. Jopoxos nia aokazamMu po3yMic CUrHany, AKI 3MOXKY T 1OHECTH
indopmauio o aapecara. .M. Jly3iH BKazap, 11O NOHATTA CUTHaRMY iH(popMauii
He MOXe OYTH BUKOPUCTAHE [U1A BU3HAYEHHR NOHATTS N0KA3Y B KPHUMiHAIbHOMY
Npoueci, OCKiNLKH NOUATTA CHIHaNY Xapakrepraye cnoci® nepeaayi indopmauii
[1, ¢.112]. 5k 3aznavae B.M.Teprusnk, akivwiuHi NaHl HE MOXYTL ICHYBaTH
caMmi nNo ¢odi, 6e3 BianosiaHOrO axepena ra nocis [2, c.131]. Tlonynspue
BHCAOBMIOBaHHA BaTbka HaykH “kibepHeTHxn” Hopbepa Binepa, uio tndopmauis
€ iHdopMaLiern, a He marTepiclo | He eucprieto [3, ¢.12].

Mpu poscniayBaHHi 310YMHIB BUHUKaE HECOOXIAHICTD BCTAHOBAEHHS
00CcTaBuvH, IO AANAraTL A0Ka3YBaHMIO (¢1.64 KITK), 3 10NOMOIor AKUX MOXHa
BCTEHOBUTH oxpeM) dhakty # obcTasuHn. Boun MoXyTb OyTH OTpUMaHi Ha
niacrasi BAOCKOHANEHHA PI3HNX (POPM i METOAIB BHKOPHCTAHHA iH{OopMalti Ha
BCiX CTAAIAX KPHMIHANLHO-NIPOUECYAJIbHOT NIANBLHOCTI.

Indopmauin B KUTTI MoaArMHK # cycninbcTBa 3akimae ocobnuee micue,
OCKUILKH OB %3aHa 3 YTBOPEHHSM, NOUIMPEHHAM | BHKOPHCTAHHAM NEBHKX
BiAOMOCTEN y NPaKTUUHINE AIAABHOCTI NIOAUHI, TPOMAAAHUHKA, AcpXKaBH i
CYCMINLCTBA B WiNOoMY. |HQOPMALIIA MOXKE BUKOPUCTORYBATHCH 3 PIZHOIO METON,
B 3aNCKHOCTI Bil OTPUMAHMX PEIYNLTATIB Ta T NPU3HANEHHS, 30KPEMA, [NA poi-
KPHTTA 3/04HHIB, IX NONEPEIKEHHA, NPOPINIaKTHKH NPaBoONoOpyeHb, A
NPoLECIB, NOB A3aHAX i3 AIANBHICTIO OPraHiB NI3HAHHA Ta AOCYAOBOTO CNIACTEA.
BAKNVBUMH € SKICHI Ta KinbKicki cTroporu indopmauii. 1T moxHa nepenasati
YCHO, MHCBMOBO YU 3 AOMOMOFOHY TEXHIMHKX 3acobir. Y Hall uac iHdopmaui€w
OGMIHIOIOTLCA HE TINbLKK N10AN, 8 i MAIUHHK, 30KpeMa, KOMN'KOTepy, ntonnxa #
KOMN'TEP.

Yuenunih V.P.Enabi craepaxyeas, wo “6yab-aka cnpoBa TpakTysaTh
iHopMaLito SK piy, 9Ka MICTUTBCA B [HWIH pedi, NPHIBOAKTL RO BAKKHY
npobnem, Aki HIKONH HE NOBUKHI Gynu suuukaTw™ [2, c.131].
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f0pxis B 1. JlepmarornidiuHi noKaInHKs NarifapHAX Bi3epYNKis ¥ CHCTEMi iHpOpMAtLIRHKX
NOTOKER 181X 3MAYEHHS B BPOPIRAKTHLT IPAROHOPYILCHE

CykynHiCTh iH(popMaLl, IO BUKOPHCTOBYETLCR B Tid uM inuii cdepi
KHTTCAIANKIOCTE, ARNAC coBore indopmaitdui npocTip. Thdopmaitio npo
NOLIO, ABNILC. 00 €KT, 10H 11 IR Qi3iunnii cran, npouec nece B cobi cuian,
AR C PEYILTATOM B3ACMOAIT 1iE Menue aAK ABoX o0 ' ckrir, M. B.Baucscbkiidi
PO3CASAAC HPOPMALIIO. SIK MIPY HCOMIOPIAHOCTI POIONIY Matepil Ta cuepril
g npocTopi i B uaci [4. ¢.133], cnocil (pixcauii naus.

Hobep Binep, caitace 5O pokis 1omy y csoti kowsi “Kibepuetika i
cycninuberso” [5, €. 317 vax sinzuanan isdopmaciiio y cycninnerni: *lisdopaaitis
- HC NO3HANCHIS BNIC 1Y, ARNTT OTPIMOI I3 30BHIIITNEOIO CHITY B HPOICCHEHIIOIG
NPECTRCY BTN 20 HLOTO FEHITN Fe iy 1rin, HTPonee orpnsaimis ra RuKopic anis
HHPOPMANIT € NPOIRLCONM HIPHCTOCYBAKNS A0 BINEULROBOCICH 3ot iLo1 o
COPCIOBHBEL 1L HRILIOT A INTTCABALHOC 1T Y HLOMS CePe 1ot

Byib-sIKQ YOIPABNIHCHKA AIMALIGCTL, Y TOMY MIHCHE ABLIBIICTL QPUALER
ABHAHITA, HE OOXOJNTLC O 3 OTPIMAlBA, O0POOKIE {1 BHROPIC LI ]ORN
B osrix 8Mua 1Kax BOHL HOCH Fb Y BPABATHCLKRNTE SAPAK Fep. 38 DUWIX  DpaBoski.
lepopraILis, AR RAKOPHC TORM 15058 B NPOICET [RYZCTUEN Bt 1T HOHCPeGRC IS
TAMHNB. U KPHMITIAICT 016,

CHA K PIMITRUGE 1100 BIPOPMAILIC IO CJLPOSY M O Ab-HKT BIZIOMOC T,
O MAWTH BLIHOIC I A0 POIKPUFIS, PO3CHUY BATIST T OB RIS
TAOMIHHE. OIPHMAHNN CYTO KPHMBIARICTHUHIMEI 3acoBaMIl (B TOMY tHcd
QUEPATHBIO-POZIYKOBIIMIL). OEMAL 13 TAKUN JEKepe) KpUMilanicririnoi
IEPUPMALIT, AKE NNIPOKO BHKOPHTIOBYC MHEH B BOBCHIKACTING OPak1 il
AHNIOCTT PANIBIBIMH LAY KOBO-A0CHENIIX CRCHCPTUO=KPIMIIRSECTIM NN
LGP, WIIC PO MIBHIIN TR IIKAMAUTQ CIRLME OP) AR BHY TPRHIIX CHpaB,
€ CHUH TSP BUEPYIRIB IANGLILR PYK.

PO 32 KPpUMIBGRUCTHKIE 1110 3@TTMBCTLCH BUBICTHAM UG H1ANISPHNN
BI3CPVHW IS B TSI THOH SN 3 10 KOMICHE, Ca00 HQulimpins Biepy nkis - ue
MATCPIANLIY Ta WCANLHT PRUIVETIT MOXATITMY 30U 0RY. TOOT0 PeivibTar
B3ACMOITT CYO ERTIB SIOWINNHY W MATCPRUIBHONO CCPLaoBInmg. byilb-aKkHit ¢Jiin
ABAAC COOOIO BLAIOOPRIACHII O0 ¢ K1 1 MAE 1HICB T BIICEHBOCTE IHANBU AILINHCTD,
HE3MITIHICTB Ta IHpOPMaTHRIICT B,

Tudnasidvaisnicsto criids 03R4AC, 1110 B KOKINOMY OKPICMO B3ATOMY
BIIEPY HKY ICHYIONH YITKG BUPAKCH O3HRKH OYIOBH DANLISPHIR Jinill, aki B
CYKYIHOCTI 1#¢ HOBTOPIOIOL heH 13 HILINN BisepyIKaX.

Howisicma ~ BRPAKICTLCH B CTIKOCTI NANAAPHLIY BiIcpyHKaA. TOOTO
8 30epeRen] oaloro H Foro & poslrallyBaHHS HAUINAPHUX JHHIA Ta iX
0cObIHBOCTEN NPOTATOM YChOIO XHITA MOANHH,

IHOpMATUBHICTL O3Hauae, o Oyab-axuit ¢cnia Moxe BiaoOpakarn:

1) 30BHiW MK Synosy ciiaoyTBOop10i0vore 06’exra;
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AKTYansui npobicMH BI0CKOHANEHHA YHHHOTD JAKOHOARBCTBA YKpaiHH

2) MCXaHI3M CNiAOYTBOPEHH;
3) o3naxm of’exra, akuhl #oro 3anuiums,

Y xpumiHanbHO-NpouecyansHiil NisnbHOCTI Opraxis Ai3HanHa i focy.
30BOTO CAIACTRA KOAM, AK AXKepena KpuMidanicTHyrol indopmallii, 36epiraion,
CRIAK INOUVRY ¥ BUIAALL YABHHX 00pazine i MOXKYTE (X 3anuarH. Ha ix Busuens,
CHUCTCMHKIE aHanil, oUiNKy, TPOrHO3YRaHHA MOBUHHA OYTH CIpsMoBaw
AIANMHICTS Opranis caigcTsa, Al3HaHHA Ta (axiBUiB HAYKOBO-00CHIAHNX
CUCHCPTHO-KPUM IHANICTUHHUX NEHTPIB.

Lile Ha evani c1aHOBREHHA KPUMIHASTICTHHHO) Hayky B 1879 poui Anbdok
beprinslion ysiB y KPUMiIHAN bHO-NpOLIECYaNnbHY APAKTUKY PO3LIYK 3NOUHHLD
3a AAHNMH BUMIPIOBAHHS JOBHIWHEOT GYROBM Tina nioauun, a Xepwen | Gonn
3aNPONoHYsany i Haykxopo OBrpYHTYBANHU MOXKNHUBICTE BUKOPUCTANH
NATIAAPHKX BIZEPYHKIB /LIS pO3ILYKY Joneh.

Y A100KHY € HEIMIHHKA IHANBIAYaRbHHHA 3HAK, THO AKOMY if MOXH
BIH3HATH | NiCHA CMEPTE, | HABITHL TODI, KOJW Bill JHOAHHH HE 3ANHUINTLCA HIYOR,
KPIM HACTKH WKIPH 3 fiankuis 1 pyku. Lle BUNaakoBicTs Un BOAR TBOPLUA, AKHD
nofaxas 6e3nOMUAKOBO BNiZHaBaTH CBOT TBOPiHNA? Xeplwea Ha Ui MUTAaHK
sianosial He 3nan [6, ¢.31].

3arnsuaroun B MalilyrHe, sizoMuil paasitcekubl puenui-renerrk 5.JLAC
FRYPOB Hucas, 11 apyra nonosdia XX cranirta “npolae nig 3HakoM nizRaqis
wanxin peaniiaui’ crnaakonol indgopmani’ 8 xoai Horo ivaneiayansHon
posaurky” |7, ¢. 181-184].

Pyxky sonnin, 1x Gynona, MophosoritHl 0coBAMBOCTI WKIPH NOROHHO
nOBCPXHI NANLIIN ACIBONRKYTS CKADCTH BIPHE YABIEHHA NPo X BOROAIALUA
YacTo ronops i, io Gaxkans CXOBATH PYKH 32 CIIHHY CBIAYHTH NPO CKPHTHICT
HatypH. Lllxipa, 1010 BOKPUTE JIOAOHHA 1IOBEPXHA KHCTI PYKH, MAE CKNATHHR
pentcd T yisopiowrs 18K ssand rpeGiaui (Baauxn), i tomy o wkipy
Hasuea 1 FpeBiiesoe, [peBiviii y1nopiow s XapakTepHi Bisepysky, yHikatbH
Ann KOKKOT JOoAMHK H e IMIHKT BPOIHTOM YCbOTD T XUTTA. Buaueunam uw
MIICPYHKIB SUAMAt ThoR HayKh Aepmatouidlka.

HIkipm Jionvstn CKARARETLCH 3 LBOX Wwapia: eniacpMicy i aecpmu. Erine)
MIC, HOKDUBRKI M PHAN COCONKIN NEPMH, YTROPIOE NOBEPX HeBuit, 860 3084 WHIF
wap  penid i winipy. Ty imndsnpruma (papilla, aat. — cocok) A TAKTHILHUMY
(eactibis, nar.  nomitndi) rpeBitnsmy (BaHKaM K, POITRWCRAHKUMK Napanebhl
860 pimnonoaitho) cpopmonano nytu, e, WmeuTKY Ta Ginsit cknanHi BisepyH
xH. Ha aymuy 1C.J yeosol,  peBinieni wikips popmycThen B eMEpioHaabHOM)Y
nepioni, BLUic 1L AVCHDINIMKIR BIOKIE, L0 TPeTié - n'aTki, TpeTilt — wocThA
micsut sy rpinssoy 1poGioi o possuiky |8, ¢.38], 1Y yisopenns nos'azyersed
13 cxnmuptoio mopiposorinnom opranisanicy d sMkOHaHHsM GaratorpaninX
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Opxie B 1. AepMarornidivai noxesHHKH NANLIAPHHX BiIEPYHKIB ¥ CHCTEMI iHopMaititnx
NOTOKIA T4 TX 3HAYCHHA B NPODINAKTHUI MPABOMOPYILCHS

thyHKLiH; 3axHCHOT, iIMYHROT, AMXANLHOT, TEPMOPEryIATHBHOT, aHANI3ATOPHOT |
38’ A3KY OpraHisMy i3 30BHiLLHIM ceperoBuieM. Cepen pizHHx mopdonoriunux
03HaK OpTanisMy MOOHWHK AOCHThL BAXAWBE 3HAYEHHA MAIOTh depMmamoznichiuni
xapaxmepucmuixcy. Ha BaHNH 4aC YHCAEHHUMA rocnilkeHnaMu 3.3.Cansnepinol
i 5.1.KoraH BCTAHOBACHO MEHETHYHY 3YMOBAEHICTb €NiASPMANIBHONC BilepyHKa
nonoHel i NanbLUiB pyK OAWHA (9, ¢.720-726].

BusueHHs TakuxX gepmaTomidgiunux napaMeTpiB, AK BI3epPYHOK, rpebin-
ueBUit paxyHok Ha Hirtepwx danaMmrax manLuis pyxk, Mbknansuesi sigcTai,
Bi3ePYyHOK riroTenapy, rpebituesuii paxyHOK y3A0BX ACAKAX AiHiH RONOH], 10380~
ASE IHAYHO POWHMPUTH MOXKAHBOCTI CTATUCTHHHOND AOCAIAKEHHS iHauBinyanb-
HHX O3HaK.

Ha nonoHi noanum € cuctema iHRUBILyasTbHMX O3HAK, AKi BiATBOPIOOTH
0cOORHBOCTI 11 HEPBOBOTCHUCTEMH H HAa OCHOBI AKHUX MOXKHA MPOTHOIYBATH foBe-
AIHKY NIOOHHY.

He BHnankoso y Bibnii cxaszano: “Bor noksauae neuarky Ha pyKy KoxHoT
MoaAnHH, wed moau 3Hann aina fiore”[ 10, m. 37, piput 7).

Ha auctansuux Qanariax nanbuin pyK JOAKKH MOXKHE BURINHTH Ay FOBi,
NeTAeBi Ta 3aBHTKOBI NaniAApHi Bizepyrk. HakGinbi nownpeni 3 HHX yabHapHi
NeTAI, pHALHE 3yCTPRINAIOTHCR JANMTKH | AyKEe PiAKoe - AyrH. CTaTHCTHKR CBIAYHTS,
wo OCOﬁM, HAa NANbLLAX AKHNX NEPEBAKAKOTHL XY I'4, Bi}l‘SHallalO'l'bCﬂ KOHKPCTHHM
MUCEHHAM, MAIOTb HEBXHBUNBHI XapakTep, BAXKO HPHCTOCOBYIOTLCA JIO 3MIHH
OTOUYIOUHOT OBCTAHOBKH, APABAWBI TA BIABEPTI. BaraT0 3 HUX NOFAHO EPEHOCATD
CNEKY. CTapalOThCn YHUKHYTH SMCHBAHHA aNKOFOMIO, MalOTh Cialike 340poB’s.
3akay pByTHCH B NIACPH. CTAKOUIt HEIFOBIPARBIIMH H YIIEPTHMH HAATbHU KM K.

Ti, HA HHUTX NAJBURX TEPEBKAIOTE JABHTKH. BIITHAHAIOTLCA KOAOCANBHOIO
BHTPHBANICTIO, MOCTIHHO He 3aaoBoneH] coboly, TM OyBac BAXKO 3aBEPLIHTH
po3nouaTy cnpasy, B MIKOAI iX PaxyloTh 3a Aenapia e Ge3 3niGRocTen”, aki
MOXYTb NPUIAMaTH OPHITHANLHI PilEHHS B YKE CKIIAHHX CHTYAILIAN.

Qcobu, ¥y AKUX HA NAJKIAX NEPERRKAKOTL NETNICBI NANMINPHI BiTePYHKH,
CTAHORAATL BiNbLY StACTiHY HACENCHIR CRITY. BoHK Kpale HIX inmi npicro-
COBYIOTHCA A0 OTOUYIOMOT oficTanoBK, A0GpoayIuKi, NoXNaUHCTL. ALrRO HAYTb
HA KOM{IPOMIC, TOTOB) JAIKAH IPKHITTH Ha DONOMOTY.

BaxiHBO He TUILKH HARBHICTL Y NOARHK 1010 MK IIILIONO HANUIRPHONO
BiJepyHKa, aJle Ha AKOMY NaNbU | AKOT PYKH 8iH pOITAIuoBanHA. 3a8NTKH HaR-
MACTIILE POIMIMIEHI Ha APuBii pyii. HKILO ACHMETPIR Y POINOLINT NANIAAPHUX
Bi3epyHKIB PiTHOT CKAAINHOCTI NEPEBHILYE BB O3NAKMH, TO TAKA NIfQAHHA Xapak-
TePHIYETHCA CHNBIIOI0 HERPIBHOBIKEHICTIO.

Po3TawiyBaHHA €AHNOTO 3ABUTKA HE BEIHKOMY NbAbLUI NPABOT PYKH CBIA-
YHTL PO PR3OHEPCTBO HATYPH, @ AKWO EAHHHA JABHTOK pPO3TalIOBAHHH Ha
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AKTYRARH APOSACMH BAOCKOHAICHHA YUHHHOD JAKOHOSABCTEA YKPAINM

AXa3IBHOMY NanbU AIBOT PYXH TONI, KOJIH HA TOMY X NaNbtli NPAROT PYKH — fETan,
TG NEPEA HaMH Niawa.
Y 8i10MOro Maniaka AHApis YHKaTHNO HA BCAHKOMY NaJbLLUE MBOY pyxy
3aBHTOK, TOAI SK HA BEJHKOMY MANbIli NPABOT PYKH ~ DETAR. Y “HOPMANbHKX
moaei” NABINAPHI BITEPYHKH HA NAALUAX 000N Py K POIMILLYIOTLUH CHMETPHYUND
[11, €.27]. McanuHHUMK AOCHULKCHIAMKM BCTAHOBICHO, WO 1IPH ACAKHX
CNAAKORHX 3AXBOPIOBAHNAX § HOPYMICHHAX ¥ APOMOCOMHIT CHC Iemi J10LI5M
IMIHIOC ThCH YCDAIEKOBYBAIHY CIPYKR IYP WKIPHOTO nokpony w12, c.4],

AepMatonidinni NOKIIRIKN VHOCCPCAROBATIY € JGKCPUKIME AOK3I8,
t)CKiJ'IbKII TIRANOQAHTL CBU¢ liiIlU(‘lpil'rKk‘l"I” b 4 lillCIIOBh’)r L‘I\'Cll'u’pl (1R

3110 31 ¢ 105 KINTK YRpuiin, oK v s Kpusiisunsisi Cnpasi € soski
baxtmun ... LI AQHE BCLEHIOR IO L0 HOKD SHIBHATH CHBL LR DO KD SAHHAMA
MIAO3PIOBAHOFO. HOKAIAHHAMIE OOBHUYRAUCTIOl O, BHCHOBKOM CRCNICPTra...”,
Excnept poduts 1ienanil BHCHOROK B 0CHOBI BIBUCITIHS 3AGMILIIN 13 (11488
AYAALIBIN SHAK, KT BLAOGPN SICHICH V10 TRUIBUS PRI A0008. PO 3 Tae-
BAHOMY 1A BHAVICHIOMY 00 € RT1 100 e 0I2Av MiCIs onit. STk o8 ¢kT 3
C.Ili.'lﬂMll I}llilL‘.’li.’lOK NCBIIX HIPHIBIE BIDD "HCTH VICMOAIIHBO. 3 30MY I!llﬂa.'l‘}._
cain goTorpady €TuR 3 MACIUTHMIOIO ATTIROI0. ¥ HORLIINIONY 01 PDINMT Ko
CAIAIB BHKOPHCTOBYIOTHES /Ut CRCIPTIHONro Aochipkeng. |1y niwrasi npose-
ACHHX AOCHITKCHE CKCHEPT BCYHIOBIOU QRiK THOL JA1i, KD £ JLOKD 5aM Ity Caipasi,

M. B.CistercorHit cTrepky . 1o “drak g aant’™ e BizloMoct i, To6m
APIryMeHTILL BCFANOBACHE Hay Ko i1 opak ko | 13 ¢.64-661].

Y .85 KIHK Vipalnu S0 1ses (P Matepiuing, shi Moxy1s Gy
104210 10 NPOITOKOAY CAEAYOT A1, . J o (1PpoToRoiy MO e Oy tH o iani porto-
FHIMKIL, MATEPIAAN 3BYKO3AINKCY. KIHOSHOMOK, RIACOIGINCY. 1LGIHIL, CXCMH,
SHIMKI 19 HIDE MATEPIAIN. HKT DOHCHIOKYIL O IMICT .

Y cnenianwittit airepmypi Marcpiankiil 00 CRITH, AKT BIGHIOTHCE
PEHOBHUMH AOKD SaMIL, [IA3HBAIOI b 1TO-PIOMY . PeHOBUAIL Bipeanicrasns [14.
c. 116]. perivsumn axepesamu tukasin |15, €. 162], perrasnmn KT PRIIMN
aokazopai itkpopmanii [ 16, <. 1-2], peuospmu sacobamn aokiy sanms [17. ¢.73)
HpEAMA Mt AKepesaMH aokasin |18, ¢ .92

HANA BUKOPHCTANHN 8 AXOCTI PCHOBIX AOKABIB JATANLHONIPH IHATHMH €
NOHAITA BaaeKHOC1T A gonycrumoct |19, ¢ 17].

Hauteaa4cTh - Ue I8 H30K pCaoBnN Rokais 3 oGCTaBINGIMN, $Ki B 1A1HOB*
MOKTH NPEAME T JOKa3yRAHHA A HeoONIani s Boro acraonieuns,

AonycTHMICTE - e NPHABIHICTL PEHOBOIC AoKkaly. [3oHa ki shavae Thel
IAKOHHICTIO JIKepesl, YMOB, MCTOIR, npHAOMIB i cnocobis oo oacpwatnA.

BHBYCHHA IFUUBHHX ACPMUTOrNIPIHNX (IOKBINHKIB ¢ UinHo KpHMI-
HANICTHUNOIO iNdopMaUi€lo, WO MOXe OYTH BHKOPHCTAHA OpraHamu Ni3HAHRS
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FOprie B.1. Jepmarornidivki NORAIHMKN NAMIIAPHNX 8I3EPYHKID ¥ CHCTEM] iNPOPMALIANKMX
NOTOKIE TA IX THECHHE B NPOPINBKTNUI NPARONOPYICHE

T2 ROCYAOBOTO CJHINCTBA ANA POIKPUTTA, POICNIAYBAHHE Ta MONEPEAKECHHS
INOMHHIB.

. Muxastnenxo M.M. TTpolineMH POIRKTRY KPHMIHAAHOMO Tpouecy B Yepaivi: Bubpani teophw.
- K.. IOpisxcu lurep, [999 - 240 ¢,

2. Tepruwnkx B.M. Yronosusd npoucce: Yucbioe naasnse. - Xapeaiem Apcue, 1997, - 528 ¢.

3. Fanncxuit B.A. D1aocofckine N couHRABHME PO I Hispopaeaiiy - M. Hayxa, 1990 - J10¢.

4 BavescoxnB M B. Ocnonn Haysosoi itpopmaind: Hasuansnsh nociunk nan cryacHTia sysie.
- Nlporobuy, 1995 — (18]

5. Hopficp Buncp. Kulepiiuca # oficcrne - M : UA, 1958, - C.3).

& Topaansa KO Bex xpurntianncrucn - M Hiporpece, 1984, - C.3).

7 Actaypos BJL 11acacicTReiitncTs # paAHTIC - ¢ 1APAK ITRAVRMA ceHUDI B SIETpa // | cHeThxa,
- 1967, - Mel0. -~ C.181-184

8. l'ycens N.C Teucrimckne upobicns n acpmatol indnke / Antopcdepar asic. a-pa
Onosiorsvecxnx vk - Mance, 1982, - C 38

9 lanenepuia 33 Kotan b 14 Baimmne Xexposmocosthl (8 (IpIEIaKin 10 808 CPMTTOrHPHn
yxpaniues Nowmns 2 lemcinxa - 1989, - Mt — C.720-726

1¢ Bifnin. Knnra koma; oh 37, mpin 7.

11 Kosmcomunsckan npanm, — 1998 - 06. X1 - (727,

12, Cycena M C MOPOICIR ) K 1CHCTHKE | pevannsd) kit oomeks  Mmkk: ficiapycs, 986

- CA4.
13, Canarescexndi M. Mic pas npo notm i wosasin 3 apoees i KHK Yxpaina // Hipaso Yepainn -

2000. ~ M|l - C 04-60

t4 1pomon B . Jlavusiep H. Yooossoe-cvactme wosivaenwciia - M BRAKM MRA CUCE. 1929
-C.16.

13, Copcvexnit yoaarnigil npowesse 7/ Hoa pea JLC Kapenn M 10paa. A, 1975, - C 162

16 Monor A BB {IOICK ACHIIC FRCHIILN (ICTOMIIIRGA JIOKR KHiche Jncnnedi Hipopasanin 7 loc,
KAHA. OPHA. Hav K. ~ AnnrAm 1976, - C -2

17. Kapuicena JIM . Keprw U Hetormnssl okasireanc ia 10 CORCICKOMY 11 BCHICPRC ROMY
yakonoaute e tav. - Mo O suse By auwmer Ke savinian e Hom. 1985 - C.73.

IR, Mineenko M M. JLosi s Binile 5 oone 1Ckm yiammuou cynmpoiemione - Ko Baium o,
1984, - C 92

FO. M A O ot res penoBine . wkaite v KPisstinsuIniiony Oy Rsne 1,

Yurkiv VI
FHE DERMAGLIVICAL INDEXES OF FINGLR-PRINTS PATTERNS IN THE SYSFEM OF
INFORMATIVI. SIRIAMS AND THUIR VALULE IN OFFI NCE PROPHYLAXIS
A siudy of dermaglilical indeses is valuable criminalistic information, It ¢an be used by
argans of pec-court investigsmion for opening. investigntion and swaming of crimes.

275



AKTYanbHI NPoSneMU BRAOCKONANCHHA YUHHOID 3AaKOHOAARCTBA YKPAIHH

A.B. Kedhanog
MPOBIAEMHA NIATOTOBKY EKCNEPTIB-3BPO¢3HABLIB

Cyuacna norpefa opranip BHYFpilNHiIX cnpans YKpaiHH y eKcieprax-
KpuMinaisicrax obyMobaena acMOKPATHIANICIO CYCHIILCTRA. NOBAIOIO no
AVTPHIMAHHS 1pas 1| CBOOO/ JNOMUEHK, POIFANYHEHOIO CUTTEMOIO CKCMePTHHX
3AKJIAIB. HAPOULYBAHHAM 3yCIUth ¥ DOpOTLHH 31 3N0UHIHNIIM K NIPOSBAMN.

Pedhopmynarpa ta nepedy108a AinnslOCTI NPABOOXOPOHIIIN OPIayip
OO VEXTTRO-KPHMITTATIC FHUHOLO ) CRENePTHOre 0 sieieniis PO3IKPITIA
POSCNENIHA IO VIR NOFPCOY HTS PCOPrani3artiy i CIpy K13 P, sx i e0asioi
OPIE T T Crasaenss Ppaxizng 1o ot eayikGoBsOT Aissenue i Bakonaing
(HO1 SR GHHBE QUMK OU 3 AKICHOT THAIOTOBKI Ppaxiviin sHCororo pisnm,

SINIC 1L | CPCKTHBHICT B CRCHCYTIOT HISLIOCTT HUsiocepe, Lo BoR" A3
3 pisnes T reopeTHYHOIG OCMICHCINI, CTYRCICM POIPORICII MCTON0-
AOCIIN. NPABOBHK. OPIANTENUTIINN 3acinok Ti aienenim. 5adencueHny
ADCHE NCHIBNL FAYROBO-TSNIHUHOMLO HPOIPECY. NUINHCTHIIA SIROCTT BUIDOPY,
OLAOTORKE TA HEPCRUIOTORKI CKCHRPTIR.

SR NIQRA3IG BUBICHI HUINOMIB HABUAJILINEX 3aRKIEUEHE OPYaninz pHyr-
pinix cnpas ac siadopy, Pk riunol opravizanii ta nponenenys 1podeciiino
NiArQTOBKY., CYNPOBOIDKEHHS MiSNLIOCTI €KCICPTIB-KPHANANICTIBE HE JOCArat

HANCKHOTO PiBHI.
3 Mero10 3abesncucins noiped 8 eKCHePTIHX KaAPAN. ITEBHIES I

FAMLTILHOACBITHLOTO ra DPOPeCiNOro pisis Paxisiie CKCnepPrrot cinwén MBC
Yepainn v 1992 poui na (pakyabreTi MArOTOBKIN CAVIMHN | KPHMIHANIC 1B
Hatnionansiol akaaemt’ suy rpinnix cupas Yepainn §yvao 3anodarsosali
craionapuy popMy naiains ckeneprin, siky nporsrom 1994 2001 poxis
SAakingnon 379 BRUNVCRNIKIE  CRCNEPTFIB-KPUMIHIICIIB  OCR{THRD-
KBa P IKAOLITINOIo pisis “cuettanicsr”, [lasyanis BC/C 1HC NPOISIOM SOTHPLON
POKIB BLIMOBIANIO RO OCBITHLO-NPOPeCITTHOT nDpOIpaM, K8 BI3HAUAE
HOPMATHBRNG TEPMIH Ta HOPMOTHBIY YACTHHY IMICTY HABUAHIS 33
crciasibico Clpasosiancrso™ (7.000101), BCTAROBIIOE BHMO Q0 3MICTY,
obcary i pisna ocsitibLof Ta npodeciiinol niaroToskm (paxisuis,

Y Mewax cneuiannbiocti lipasosHascrso” drakvanTel 3ade3neve ere-
MEPTHO-KPHUMIHLNICTHUKY CheHiasizaiiio, Bianosiiine 1o uasuanbHoOro naaHy
AN KypeanTia  exclepTHO-KPIMIHATICTHMHOT cneuianisauil siaseaeHy Ha
BHBYCHHY HOPMATHBINUX 1 BUGIPKOBHN HABYANBHHX ANCLHNATH | [222 roaHHK,
3OKPEMIL, HA €KCNEPTHO-KPUMIHANCTHYHY cneutanizauing - 2688, 1o cTaHOBHTb
23% Bin 3aransHOT KiNbKOCTI roguH. OaHIE 3 BaXKIUBKHX NPORIiNIOIOUHX
RUCLWASIIH creuiagizaluil € kpuminanicTuka. Bowa i po3pobaeni wa 1T ocHOBI
cneuiaJLHi KYPCH cnpaMopaHi Ha (POPMYBAHHA CTTIEUIANBHNWX IHAHBL EKCNepPTa.
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Kogaros A.B. Flpo6neMH NiArOTOBKM ¢XCNepTis-10poeinanuip

Ha »xanb, xpuMiHaAiCTHMHUX 3HAHD | 3HAHL 3 OKPEMHMX CYMIXKHMX Ta
KPMMIHAEHO-NPaBOBMX AMCLUMILTIE HEAOCTATHLD AN EXCHEpTa-KpAMiHanicTa. Kpim
TOFO, QOPMM NPAKTHYHOND HABYAHHA HE BIAROBIAAIOTHL IABAAHHAM EKCNEPTHO!
FIPAKTHKH,

HassHa cucTeMa NiArOTOBKK €KCNEPTIB-KPUMIHANICTIB MaE CYTTEB] HEAOMIKH:

~ BIACYTHICTH AEPHABHOMC CTARAAPTY BHLIOT OCBITH 31 cnetianbHoeTi “Cyosa
eKCnepTuUza’,

- HEBU3HAUEHICTD ¥ NepxaBHil kaacupikauil npodecii “Excnepr-kpuminanict”;
BIACYTHICTb KOMIMOHEHTIB AEPKABHONG OCBITHBOrO CTaMAApTy, kuii NOEMHEH
BH3HAUATH:

a) 000B'A3KOBHA MIHIMYM 3MICTY OCHOBHHUX QCBITHIX NPOrpam;

6) MakcuMan sHUit 06CAr HABHANLIOTO HABAHTAKCHHA OCODH, K2 HABHAETHCH,

B) BUMOrY A0 PIiBHA (HArOTOBKH BUNYCKHUKIB - MaHOyTHIX ekcnepTis-
KPUMIHANICTIB; BIACYTHICTb (DyHAAMEHTANLHOCTI NIATOTOBKH CKCMEPTiB-KpHMi-
HAMCTIB, BUKIIOUEHHA i3 HABUANBHOMO IAAHY TIPEAMETIR T8 CriRlIKypciB, Heobxin-
HHX [ NOBHOLIHHOT NIANOTOBKH CKCIEPTIB; PAHHA CHEILANTIBUIN HABYUANIBHHX
3AKITANIB, HABUANLHE NEPEBANTANERICTh HENOMIPHOIO KINBKICTIO BBEAEHHX CneU-
KypciB: HEAOCKOHANICTh CUCTEMH NIAXOAIB A0 Binbopy malibyTrix daxiBuis;
HEBHIHAUEHICTL MEXAHIIMY CYNPOBOMKEHHA HIANLHOCTI QXiBIIB €KCNEPTHOT
cnyxOU; HENON KK Y CHCTEMI KOHTPONIO Ta CAMOKONTPONK pisHA npodeciitnol
RIANOTOBKH CNIBPOGITHHKIB eKCNePTHOT CRyXOM,

VY 3B'A3KY 3 UMM, BHBUSHHA Ta aHANI3 eKCIRPIHOT AbitLHOCTI € 0608 A3-
KOBOIO NEPeAyMOBOIO TEOPETHHHOFD OCMUCICHHS NXKRICM I, Y K11 bHEHHA ZOCBIRY,
BUPODASHHS NPURUUNIGBUX NOJIOKEHD (POPMYBAHHA MORCII CYIOBOIO €KCNEPTa.

OcoGmenii xapakrep (pyHKIUA, 10 BUKORYKITHCH SKCIICPTOM, CRettianiHa
MeTa AocAKerb, AKI NPOBOAHTL EKCHEPT, MPABOBE PErYNIOBAHHA NACTAR 1A
nNpoBeAeHHA CKCASPTHS TA NOPSUKY X IPOBLACHH BiAPI3HAIOTL CYAOBO-EKCnNepT-
HY QIAABHICTD Bi IHLIMX BHRIB NIOACKKOY AIANLHOCTI. BCe 1Ie HOBHHHO BH3HAUATH
cneundiky y niabopi ra niAroToBuUil eKCNEPTHHX Kaapis.

AKTYanbHicTh po3podku cHCTEMH Miaxoais o BiaGopy, niarotosku i
CYNPOBOKEHHA AIAALHOCTI SKCNEPTiB-KPUMIHanicTis obyMoBneHa, B nepuiy
Yepiy, KORUENTYAJBHHUM IHAUCHIAM CHHOCTI 0coBHMI ekerlepra Ta HOro Aixab-
HocTi. CaMe 0co6a BHABNAETLCH B AISNBHOCTI, AKA OHIHIOCTLES Uepes pe3ynsrar.
PesynuTar pofoTH eKCHEPTA BINHANAETLCA YCNiWRICTIO flore npodecitinol aisnb-
HOCTI 1 3a0€XUTh AK BIA KBanidikauil excrepra, Tak i Bin Aoro ocobucTux
AKOCTEN, CTYNEHA X POIBHTKY TA YIIPABNiIHHA HUMH.

He3paxaloHu Ha 311a4yicTL iHHOBAIMHOFO NiAXORY RO CHCTEMH Miaro-
TORKH eKCHEPTHUX Kanpis, aKTHBI3aLLIT KOHKPETHHX HAPAMIB eKCNEPTHOT AisAb-
HOCTi, npouec popMyBaHHs 0coOHCTOCTI ekcnepTa, Horo npogecidinx skocTel
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AcTyaneHi npolaeMH BAOCKONANEHHS YHHHOMO YTAKOHOAIBCTRA YKpaiHK

AOTENEP HE OTPUMAB HAJNIEHHONO PO3BUTKY, AKMHA BiANOBIAAE CKNANHUM 3a80aH-
HSM, LIIO CTORTL Nepen Haykol ¥ npaxTuxole y chepi 6opoTsbu 3i 3n0unHKicTo,
Bucnonnosaiua GiNeWOCTi BHEHKX UIOAO NEPCNEKTHB PO3BUTKY CUCTEMU
NiANOTOBKH EKCTIEPTIB NOB’A3aHI i2 CY0'ekTOM eKcnepTHIN AK npodecifnot pisnb-
HOCTI, 3 TOUKH I0PY NCUXONOFILIHMX AKOCTCH, €THKM CKCMEePTHOT AAARHOCTI, 3arate-
1UX nuTanb npodecifinol ninrorokn excriepra. Ha cLoroaHiwHiil aenn 8 YKpatHi
HeMae }oaHot Monorpaditinoe’ peboTH, 1o 1pucesuena nanifi npobnemariy.

KiHuesa ainabHICTH cnerianicta RinobpakaeThca B MoAeni paxisig. Y
CcyYMAcHi i HAYXOBIH NiTepaTypi “MoRenh” RMKOPHCTORVCTRHCS 8 TAKUX AU NN,

- MOREAk -- oftle NARBIALIN Xaparepivx gaacTirocTelt opnrinany,
OTPUMAHX ¥ NPAIECT HOro nHBIeHus, TofHTe IMICTORNA CXCMA TIPOCKTY!

= MIOREHTE - TITNYTTHO CTROPRI LIRS BHEICHIR ABIIIC, TPOIEC. CHIVAIIN HPE -
METIB, HIQ IMITTIKOIOTE OPANTHAA, RIIBECHIGE AKOFO HeMadcnnee [ 1].

Y enemianuniil arreparypi po3potasacrscd i Mofieth CYAOROTD CRCHEPTA
[2]. CaiasavramaTin A0 LR CFROPCHHS MOIICHE CKCHOPTA. RPHINAUCHOT (Liio-
BATIC CTVATHL BAFOTOBICHOCT T CKEHEPTA [0 UPAKTHY QT AFRALIOCT, BAPTO
ROCHZIKYBATH KOMBAEKS COLUATLHMKX. €THUUNN. ncHXodizionorisnix, npode-
CIHHRN AKOCTeH 0cods,

BupilieHHA 3a3HAUEHHX FINTaHL GC3YMOBHO OyA€ CHPHSITH RIXNIO ORI
AKICHOTO (haxiBua., NABVLLEIHIO PCKTHRHOCTI T4 PCIYALTATHRITOCTI DY HK!LIO-
HyBaMHA eXCHepTHOT cnykOu Ykpainu |3: 4.

CyNoRa EKCICPTH3A -+ 1€ JOCATIKS AN, HPOBEACHE EKCIEPTOM Na OCIIOBI
CNEILANBLHAX 3HAHB MITCPIUTLHNX 00 CKTIB, SIBHAL T HPORECTIR, KT MICTATE iNgOp-
MaLiIo NPoe O0CTABIHI CHPABH, 1110 NEPCOYBAE Y NPOBALKEHH] OPraHin NisKanis.
BONCPE/ULOTO CAIACTRA Ul Cyay [5].

CynoBa SKCNCPTHIR AK CAMOCTIHMN 3aci® nokazy., 6azyioulc 15a A0 -
HCHMBN HAYKHE F TEXTITRES, 1HOBHIPAA 30003016 131 H BIPOTiIHCTL YOTRUOBICH LN 30 T
HONOMOIVIO OOCTaBHI CI IPHBH H CHIPHATH JIOCHNTICHHIO 0D CKIMBHOT ICTHIH Ciipastl.

1CTHIHHICTb BUCHUBKY CYIOBOI0 CKCIICPIA 3yMOBJIEHA HAY KOBOIO BIPOTIA-
HICTIO SHAHL | PaKTOIIWX JIAHNX, AKI NOAAIOTLES €KCNEPTY OPraHaMu CAIRCTEA
abo cyaoMm. HayxoBa 0Orpy HTOBaHICTE | BIPOUFIAHICTD BHCHOBKY 3aieXk1rh Bil
BHCOKOFO NMpo@ecionanismMy CcyloBsoro eKChicpra, sikHi NMOBHHEH A0CKOHAND
BONOAITU HAY KOBDIO TA CHEILIANLHOIO METOA0NOMEIO €KCMEPTHOFD AOCATAKLEHHIA
H CYUHACHUMM HAYKOBO-TEXHIIITHMH 3aCO0DAMH Mi3HaHHA.

HaAonTuManubHilli yMOBH 1% [POBCASHIR TAKHX €KCNEPTH3I MOXYThb
OyTH CTBOPEHI AMILE B CHCTCMI ASPKABHHX CYAOBO-EKCNEPTHHX YCTAHOA,
CNIBPOBITHUKMA SKHX € CYROBHMH €KcnepTaMH-npodecioHanaMH i mMaroTsb
MONUINBICTD BHKOPHCTOBYBATH HOBITHI HAayKOBO-TCXHIYHI HOCATHEHHA.

[MpoBeReHHA €KCNepPTH3 ¥ cHeuiani3onaynx €KCREPTHUX YCTaHORAX —
Halibinbw nporpecuBHa Popma peanisauii CyaA0BO-EXKCTIEPTHOIN AisnbhocTI. Ha
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Noganoe A.B. [Tpobnemn NigroTOBKH eKCNEPTia-30POE3HABIIB

NPaKTHUI BHHUKAE PR NUTAHb, WO BUMAra€ A0NaTKOBOrO MPaBoaoro peryno-
BaHHA CTOCOBHO:

a) peanizalii caiauum npasa BHOOPY ekcrepTa MidK NPaLiBHUKOM eKCnepT-
HOT YCTAHOBH Ta iHIWNAM daxiBuem,

6) po3’AcHEHHA excnepTy, cniBpobiTHUKY eKCNEePTHOT YCTAHOBH HOro npas i
oGoB’R3KiB;

B) NPABOROTO 3aKpinieHHs (yHKIIN KepiBHUKE CyNOBO-EKCIEPTHO YCTAHOBH,
NOB'A3aHKUX i3 BHPILEHHAM MIHTAHL NPO MOXIUBICTS MTPOBEAEHHA €KCNEPTHIH,

[) PO3FALY BUCHOBKY EKCTIEPTA NPOUECYAILHO YIOBHOBAXKEHUM KEPIBHHKOM
CTPYKTYPHUX NiAPO3AINiB EKCNEePTHOT YCTAHOBK Ta iHWE.

T1paBosBa pernameHTaLlif CTOCYHKIB MK €KCIIEPTOM | KePpiBHUKOM €KCnepT-
HOV yCTaHoB# Habyna npouecyansHoro 3akpinaenns y ct.!98 KHK Ykpaiun,
MpouccyanbHi NOBHOBAXKEHHA KEPIBHUKA €KCNELPTHOT YCTAHOBHU OKPECNEHI
CTUCAIO, @ PAA MUTAHDb, NOB AZAHKX 3i CTOCYHKAMII MiXK KEPIBHHKOM TA EKCNEPTOM,
He oTpWManid ¢Boro BHpiweHus B 3axont. 1L npobnemi npucaaueni poforu
10.K.Opnosa, B. . Apcensera, 10.A.I'epoesa. O.B. XK 1rentu, 10.1".Kopyxosa,
K.T.Cysposa, I"'M.Haaropvoro, OQ.P.1linsxoea, L.11. KononeHka [6].

B cXCREpTHIH npaxkming CHOCTEPIrayTheA ABI NPOTHAEKHI TenIeHLIT: 3
QAHOTO DOKY, NepebiibILCHHA PONT KEPIBHIKA Ta HONO NOBHOBAXKEHD ¥ CTOCYHKAX
3 EKCNEPTOM, 3 IHLWIOND, - HEAOOUIHKA [IOro poni Ta nosHoBakels (7],

CTOCYHKHM MK €KCNEPTOM i KepiBHMKOM HalyBatoTb MpolecyanbHof
pernaMeHTaLli y BUNAAKAX, KOAY 38 DOPYHCHIBIM CIANONC KEPIBHHK €KCNEPTHOT
YCTAHOBM P03’ ACHIOE CHIBPOBITHUKAM, AKHM JIOPYHEHQ [IPOBEACHHS SKCHEPTH3H,
npaea 1a 0608 A3ku ekcnepra, nepeabaueni .77 KI K Yipaiuu. INMpouccyansHi
npasa kepiBHMka H BIANOBIAHO NPOLECYANLHIA CTATYC CTOCYHKIB excnepTa H
kepiBHMKa BU3HaueHI mexamu cT.cT.75 1 198 KITK Ykpatin, Onuum i1 Bxnnspx
MOMEHTIR ¥ CTOCYHKAX MIX KEPIBHHKOM Ta CKCNEPTOM € CTAAIA JOPYUCHHA
NPOBEAECHHA EKCAEPTU3H. Y Wil CTARIT MOXHA BHAUIHTH YOTHPH eTann;

1) 03HANOMJIEHHS KEPIBHIIKA 3 NOCTAHOROIO HPO NPH3HAYCHHSA EKCAEPTH3H,
BU3HAUCHHS 1) poay, BUINAAY. MMABHAY, KATETOPIT CKIAAHOCT, OUINKH MOMITHBOCTH
NPOBEUEHHA EKCMNEPTH3IN B CKCTICPTHI I YCTAHOBI, AKOIO BiH Kepye, 8ia0yBacThCR
32 HAABHOCTI HEOOX 1 BIHOTO JUNA LLOLO YeTaTRYBaHKA H daxisuia. o uboro Takox
BKAIOYACTHCA HEOOXIAHICTL CUIHKH KCPIBHHKOM KOMNACKCHOCTH AOCHHIKEHD
EKCMIEPTIIN B WIAOMY T OKpEMMX MIMTaHb 30xpeMa, ¥ aunapky HeobxiamocTi
ydacTi paxibuin i3 pizHOMaNiTHIX ranyiel 3HaHb kepiBHnk 30600’ A3aHni scTa-
HOBHTHU 11OCAIAOBHICTh NPOBEACHHA DOCNIAKCHHA, BPAXOBYIOUH NPH ULOMY
HAMOBIPHICTHL BTPATH OKPEeMUX eneMelTiB abo BaacTHBocTeN 007 €KTa npu nocni-
MKEHKI ORHIM i3 haxiBUiB | HEOOXIAHICTH AOCHTKEHHS X iHUMH DaxiBUAMH.
Akwo B gocnilkeHHI BpaTHMYTh yuacth (jaxiBli iHWKWX YCTAHOB, KEPIBHHK
NOBHHEH HepeabayHTH NOPAROK BIAEMOLIT 3 HUMH,
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AKTYRNLHI IPOGACMH BAOCKOHANCHHA YHHHOID 3aKOHOAABCTEA YKpaiHM

2} subip sUkoHaBUiB. KepiRHUK MYCUTL BOROAITH BIAOMOCTAMU Npo
eKCNePTHY creliaitizauio koxHoro cnispobiTHuka, Tx kBanidikauilo, BoNOAIMHS
NesHWMM 3aC06aMH ROCHTIIKEHHA, HABAHTANEHHEMH HA MAC POINOAINY eKCIepTH3
| MOXKJTMBOCTI YHACTi eXCNepTa y KOHKPeTIH kpHuMinanbhii cripasi;

3) ouiHKa KepiBIIMKOM HeoBXiftHocTi it MOKANBOCT] BUKOPHCTAHHA NpH
MPORENEHH] EXCNEPTUIU TEXHIUHKUX 3acobiB, 30KPEMa MONUIMBOCTI BHKOHAHIIA
EKCNCPTHIN 3 BUKOPHCTAHHAM EOM, a TakoX pizHOMaHITHOro ycrartKkyBaHHA,
MPH3IHAYEHOTO U1 NPOBEACHHR CKCHEPTUIN,

4) BCTAHOBACHISE TCPMINIB ApoBeacy ereiepriisn. TTpu usOMY KepiBiik
30008 A3aHNIT spaxvLyB . Keasiikaubo crkenepta, Mo1e asaiERe s,
BESIBOATKIA B TN 1000 ABEILHOCEH,, BUKOIDNE Py ks pudii [8].

FRafic koo paso0 crocy HRIB CRCTICPIN 1T KCPIBIIKG € (I PCBIPKI
REPIBIHKONM QOIPY ITOBANOCTI BHCHOBKY vketiepia, VIpaso pepesipsy 08rpys-
TOBANOCTI BICHOBRY HOBIINO Ga3yBaINICH 0 TIHLKH (. poleeyaiLiiii ado
RIZOMUTE PeriaMen o, e i na Mopasstii, enpruiii i npogpeciiinii ocrond.

Qa1 13 i IS PUPN KO PRSI 51 ARIC 10 BPORC M CRCT I P-
I3 BBATKACT LCH U0 BAIIHS BUCHOBKIE CRCUCP I, AKX 1HCTHPOLICSYNL1IA (oL
KGITPAJIQ 34 ™\ HKICTIO PELICH3YBLNIN MO 6} R HTHETHOSIOM LS BHTHU KT §931
TAKOTO Npouecyasbiiury ofoB 3Ky KCPIBINKD  ((0INPOPMYHATH BIRNOBINNO
a0 ¢1.386 KTIK ¥kpainn npo obcrasmim, 110 3008y BuBUK4 Tt nepeaBaueni
cT.384 KITK Ykpahiu.

Kepinniik crenepriol yeranoni e ARle npara Aopy Sati 11POBCICHHS
CKCHCPTH3N ChenepTy ¥ Runaikax, nepepoaicnnx <r.62 KITK Yipatrn,

KePIBHHK CRCHOPTHOT yeTaHeBl 32ITCHIOC KOHT PO 3a BUACHHM BMKO-
HAHHAM EXCNEPTHI. BIKMBAE JAXOUIB AN BaliBHHNOTO, BCedinoro Ta o' ck-
THRHOTO NPOBC/IRIHS CKCHCPTWIM [ BHABACHNS YMOB | O0CTABHIL 1010 CTIPIsITII
BOIHCHHIO spovmetin, Bin supasi nepesiparn adrpyHToRIECH BUCHORKIB
CRCAEPTA, Maiaty [IaMy BKA3IBKH 15010 $ACTOCYBIHHA HATIOLI b MOCKOHANNIN
3aco0iB foCHItRe NN i oONaNHaHBA, NePCIARATI HPOBCACHHA CKCIICPIIIEH Bil

oadoro ekcrepra oMy, poe Bei posnoiati AiT BiAHOCHO KOHKPETIOT
SKCNEPTHIMN KEPIBHHK CKCNEPTHOT YCTAKOBH HIMCHLMOBO HOBIZOMANE CRIAMOIO,
AKUE TIDHIHAUUB CKCNCPTUBY.

Y BUNaaky po30ikHOCTI AYMOK KEPIBHMKA EKCHEPTHOT YCTAHOBH | HOro
MiAAErnoro 3 NPHUBOAY HOBHOTH I 0GPy HTOBAHOCTI BUCHOBKY €KCHEPTA KEPIBHHK
Ma€ Npaso, 3 ypaxyBaHHAM AYMKU OCTaINILOIO # 3roAy CNiatoro, cgpopmMypaTH
KOMICIFO EKCNIEPTIB, BKAOUUBLUM 40 T CKIAAY KCNEPTa, AKHt CKIIaB BHCHOBOK.
Y BUCHOBKY, WO CKNANEHWA CPOPMOBAHOIO KOMICIEID, BKA3YIOTACA MPUYHUHH
CTBOPEHHA KOMICIT Ta iT BHCHORKH.
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KepisHrk ekcnepTHo! ycTaHOBH Mac npaso nepegapaTv CBof MoBHOBA-
WEHHA 3ACTYNMHHUKAM, KePIBHUKAM CTPYKTYPHIX NIAPO3AIAIB TA TX 3aCTYMHUKAM,

Taknum UHHOM, HA KCPIBHHKIB SKCIIEPTHHX YCTAHOR A0ULILHO FOKIACTH
TaKi NOBHOBKEHHA: AOPYICHI 1IPOBEACHHSA CKCIICPTIT KOIKPETHOMY €KCTIEPTY
(ekcnepTaMm), BCratopaCcHna TePpMily NPOBCACHIS CRCICPTISE, SHIRCHE I KONT-
POMO 3 AKICTIO EKCOCPTHS | BUKOHAHHEM X Y BCTadoBiaCHiii TepMid, Hagana
HAYKOBO=MCTOAM HOT 1IONOMOTH ekenepTy [9].

IToust1Ta stkOCTI POBOTI €RCHEPTA MOXKHA POSIIKAATIE AR KOMIUICKCIFY
CIPY RIYPY. AKE BRAIUAC SK0CHICUCHIA TAKNX CICMCHTIN NPABOBNX, 1KY KOBO-
LONTHOTITN, MC OIS G b i, MepiL mio- iesniqons swodis. 2kicin,
CRUMCPEHOIO L IOCH LIRS TN RO BE (0 SO0 TPIR TR, BOTIREPUEETLIC, iy e i) Aku
OB SAICT, U0 BUPRGR IO THY BIFIEMCIIC e, OCKLILEN PO SA iR I0A oo ¢
CRCHCPHITIT BHCHOBOK - CAAORIHT 0K, BICHOMOK CRCTICP 1 MK BPOILCY LTI
{npasoanii} 1§ naykoso-iexoinnnii Gik, Fony i qonsns THRICTS CYA0BROT
CRCISPTHNNT BOMOLIC UPOHCCN L TRIBINT (HRISORIIAT TN ROBRO= TENFITTIA ML 10N
FURRA STOHOAL, CAMUE TIRMIS 1A NG TR OY 080T CRCICP I ¢ ROAEICKCINIAL
BRIV ROAMEERCRSHONE CHC TCMEIOFO HENXCAY 0 oo sisienns | 10).

Hlowstirs sxicrs™ vicno pos™ssane 5 nousian “eperiasiicr,. Cie-
HAALIIX JOCHRDKEN L U3 HEOTO ITARIBE He (poBoiocs. 3simaiine uaraio-
WL LCS, D10 CKCREPTIR MOCHLRCHHA HOBHINIO 03 T11 BOBHIIM, YCCCTOPOHITIM.
OB CRTUBIINM | T.AL. A EKCHEPTINE BHCHOBOR -~ HOBHIIM. HCIIHM, IIRCYTTEPCUIITRIM.
NOCATOBHIM, OOTPYIITORAIAL TOOW, TOMY BHICTIB CPOR TIBYOCF CRCHCIIININ
JOCHLERCHDL 1 3N0M CTOCORNIO IX HIASHIKE (0031 1N CRIC O HOMACHHT Qniis
WOIFHETE. 210 MABIOLY KT AKICT L. PIBCHL JOCHT URGI b, il TAKOK OCTOBIPHICTS
{ ODIPYHFOBAACTL BICHOBKIB €RCHCPTA.

Y 0pasoBiit irepay pi ot rrio CARCTL T e rue s Meilne s o, Tak.
L1LKOononeyko BiBUaaae sRicsh BUCHOREY CYTOROIO CRCNCPLT 8K “CA RV INRNC ]
DPUBORHEX T HAY KOBO-TENITTNNN BARCTHBOCTCIT, 1L B20BLGUCK b BHAMO QN 30K0-
HY. THWIIA HOPMATIIBHOM AKTONM, SAKT DEIYIIOKI B HUPOGHHIITRO CYNOBIN
CRCICPIIS 1 BIYKOBO-METO M DX NPABIE 1D HPCUSIIHIT LU 0 BHCHORRY
CYRUBOTY CRCIEPTE K A0 CxMoBaro nokasy™ [ 1] 1 [e sissnaucnag n winomy e
BHKANKAC 3anepeyenh. 3 1hOro BIAHO, IO SAKICTh € XOPAKTEPHCTIKOK
PEIVARIATIE (Y BKWIOHYBAHNIS CHCTEMIT (CYN0BOT CKCTICPIINL) 11 OKPCMHX 1T
CTANAN, "roTOBOrO NPUMYKTY . TOAI AK eeKTanicTs BIHOCIHTLHCR no
XAPAKTCPUCTUH BCIET CICIERH, TIOKYIOUI, TRCKITBRIL L CICTCMA (PYIKULIORYE
BIANOBIAHO A0 THX 3aHAANIL | MCTH, LTS BIPILCHNIA HKHN BOHA Byna ¢1BoOpraa.
AeaAki 3 uMx 3aBAaHb CHIPAMOBAHI HA OTPHMAHHA NPONYKTY NEBHOT AKOCTI
(Hanpuknan, Ha oOFPYHTOBAHII BHCHOBOKY; iHIII BIAHOCATLCA A0 NOPAAKY caMol
AifABHOCTI, Npouecy (HanpHKNan, CROEYACHICTL BHPOOHHUTBA €KCNEPTH3H).
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lpore # Ti # iHIDi HanpasneHi #Ha oTpUMaHHA NEBHOrC PE3yAbTaty, WO
BinoGpaxae cTyNiHb €(PEKTHBHOCTI CHCTEMH.

3i cka3aHOro MOXHA 3pOOHTH BHCHOBOK, U0 €(eKTHBHICTL € Ginbw
LIHPOKOKY KATETOPIEK HiXK AKICTD | BIITIOUAE OCTAHHIO.

ITOKA3HUKY AKOCTI EKCHEPTHONO AOC/AIMKEHHA TICHO NOB’A3aHI 3 TT0OKa3-
HHKaMH €PEKTUBHOCTI EKCMEPTHONO AOCTIIKEHHS.

Ho KinbKiCHUX MOKa3HHUKIB “AKOCTI” eheKTUBHOCTI ekcnepTHOT poSoTu
BIIHOCATLCS:

1. TIoKa3HUK AOCATHEHHS METU BCTAHOBIEHHS (PAKTHYHHUX AanHX. HHMH €
CNIBRIIHOILEHHS KiNbKOCTI NOCTABACHUX | BUPIILMEHHNX TTHTaHb. Bupimenymu
NUTAHHAMM BBXAIOTHCA Ti, BIANOBIAI Ha AKi BUC/IORNEHI B KaTeropuuHii (opmi
{nosutneHii abo HeraTMBHIN), OCKIIbKM BKAa3aHi BIANOBIAI 3aBXAH MICTATH
daxTruHi aani, o MaloTs AoKazoBe 3HaueHHs, Jo BUPIWeEHNX CNIR TaKoX BiAHO-
CHTH NUTAHHA, BIANOAIA} HA AKT AAHI B YMOBHO KATETOPHUHIN, aNbTEPHATHBH IR
I Biporiadii gopmi, TOMY WO AOCHIMKEeHHA 3 NOAIBHHMY BUCHOBKaAMU MOXKYTh
OyTH suMKopHucTani ans po3pobku eepcii. HesupiweHuMu noTpiOno sBaxatw
NUWe Ti NUTaHHS, BIANOBIAI HA AKE MICTATL (POPMYNIOBAHHA “BHPIWIMTH AaHe
MUTAHHA HE MOXNUBO .

2. KinbKicTb nonyuieHmx eKCAepTOM eKcnepTHUX nomunok. JaHu# nokasz-
HHK SHBOAHTLCH WIARXOM 3iCTAaBNEHHA pelynsraTie NEPBHHHOT # NOBTOPHOT
eKCIMepTuU3, eKCNEPTH3 | MaTepianis cnpase, 3aBepLleHAM BHPOOHHUTBOM (3 AKHUX
€ BUpOX a0 pilleHHS CYAY, IO YBIHAlINO A0 3AKOHHOT CHIAH), a TaKoX
pPeueH3YBaHHS Haris LOBUX BHPOOHMUTE | opraHi3auii KOHTPONIO B €KCNEPTHIN
yCTaHOBI 32 BUXiAHUMM BUcHOBKaMU. Brcoka AKicTb y ZaHOMY BHNAAKY AONYCKAE
3BEACHHA A0 MIHIMYMY a0 MOBHY JIIKBIZAUIO EKCNEPTHUX NMOMHIOK,

3. JoTprumMaHiA TepMIiNiB. [1OKa3IHHKOM TAKOrQ KPUTEPIHO € KINbKICTb MUTAHb,
BUPILICHNX €KCIIEPTOM Ha NIPOBEACHHA AOCNIIKEHHA 32 NOHAAYPOUHKTH uac, 110
nepeabayieHuii BIAOMUYUMH iHCTPYKWIAMH. CTyNinb | AKICTE ROCRIAKEHHS, B
AaHOMY BURAAKY, MOXHA BUIHAMUTKH MO BIAHOWEHHIO KINLKOCTI (THTAHL, BUDI-
WEKNX Y BCTAHOBJIEH| TEPMIHHK, 10 BCiX NOCTABACHUX NEPE €KCIIEPTOM NUTAHb,

4. loka3HUK AOTPHMAKHR 3aKOHHOCTI NPU NPOBEAEHHT eKCHEPTH3. JI0o HLOTO
BiAHOCHTBCA KISILKICTD MUTaHb, WO BUPIiWeH! 6e3 NopyIue HHA NPOLECYaNbHHX
npasus BUPOOHUIITBA EKCNEPTHIN,

5. BuMora rostoTy i CHOCTi BUCHODBKY. Lla meTa Byne nocsarHyTa roai, kontw
HPU MpoBeaeHH] JOCAIKEHHH He BHABHIOCA NMUTAHb, WO anvluanca 6e3
gianoeigl, abo HeaocnimkeHux 06'e€KTiB, ¥ BUCHOBKY BiACYTHI HepoBeaeHI
TEEPAKEHHA a00 HERCHI, WO ACNYCKAOTE Pi3He TIlyMaueHHR, BIANOBIAI, aKi Yepe3
i€ HE MOXYTb BYTU BuKOpUCTaHi ciiftium abo cynomM. TTokazHukoM y naHOMY
BHIMaAKY MoXe OyTH RIAHOWEHHA NOBHO | CHO CPOPMYNLOBAHUX BUCHOBKIB A0
BCiX CKNAAEeHUX RHCHOBKIB.
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Buuie Gynu po3raHyTi KpuTepii il NOKa3HHKK AKOCTI eKCTIEpTHOro
AOCH | KEHHS NPH BUPIWEHHT TOCTABACHHX NEPES €KCNEPTOM 3aBaHb i3 TOUYKY
30py KIHUEBOFO PE3YLTATY CYAOBOT eKCTIePTH3M, 1X 3B 83Ky 3 KPUTEPIAMK CYa0BOT
excnepTiian B uknoMy [ 12].

Ane SKICTb poBOTH eXCNCPTa BKKO BUIHAMITTH JIHIDE 13 A0TIOMOroI0
KinsXICHIX Noka3HNKIB. Ty Caill BUNOAMTH 3 POIMEOKYEIINIS NOKAZHHKIB AKOCTI
CKCICPTIOrO LOCHIKCINS HA AB) BCIBIKI [ PYRH:

- NOKA3HHKII, 1O Bi ZHOCATLCHR 6C3M0CEPCANLO N0 NPOBCIETHIA AOCATIKCHHS;
- HOK@IHRKH, WO BiABOCHTBLC (10 CRAALNINE BHCHORBKY, B SKOMY
BEAOOPARMIOTLCH X1 TOCAEACHIBs T 3podilcith CRCHC IO BICHUBKI.

JLO NOKIHBKIB 0CPIIOT TPy 11 MOKIR BEUICCT I BLOIOBLTINC 1L BUOPaHOT
METONHKRI OCULIIBUC 1M 00 C R T, 110 JTOC T ERY IO 1 LUA, | HOCSIBICHOTO e |
CRCHCPTORT SIBAANING C3 OCHITT PIBCIL 10CGHERC N (BHROPIICITIA KOMIGICRCY
CYUACHIIN ML TOILB NOCHLIECHIEA ) RO TELILITCTS A0CIL GRS (BUGIP Badiko-
POTIIOTG HISISY REPINIC IS SUBEINNN ) CROHOMIIC 1T RHIA TOCHDRY I HOT
PCUORIIEL 10N TL OHIHKIE CAYRMIBIOUTT BHHKISHUN 0 DIK (BEOBLULICTL T
POIPOGATINN KPHICPISIAY HPOSE Y FCOUKCINN BHIEL TR CRCHCPTION GO THRE
AU BCTANORICH IS PARTIE, 11O MAIOT B SIEMICHIS LB COPABN,

JLO HOKINNKIB APYTOT FPY I MO BLUIRCTI FEN KOBY OOIMRYIITOBRIIC T,
(OBHOTY, ACHICTh 1 NaotlicTs BUCionRy. Jlaniii acnek) ALMOCHTLCR AV OtHNKH
SPEKTNBHOCTT BNPOTLHIUOT 1ibHOCT] CRCHePTa it Mue 3HAUCHHA B MONAN
APFANIIAINIINOT CTPYRINMPIHL XOW PCINALIATH A0CT AANLIOCTI MOTSH
Ge3HoCepetith BIZING HA SLOCH HCHHA 301 09BHOT MC U CY 080T CRCHLPTISH,

Haykoa o0rpy (rToBIe (s 1 HORNIOTH BHCHDRKY RUABIHIONBCHT B TOHIOC T
M NOCNIROBHOC T OINICY QG CKTIR NIPOIECY NOCHTTRC A, JOBIHITHBOIO BHEANY
ACCHLTARYBRIAX OO CRTIR, L0 KIOTH MOAJNIBICTE TN TANBEYWINa00T: B osRIKaN.,
BHABACIININ V XOCH MOCHLRRS A WREBHNOM 3¢ TOCY RIS LR KOBUN MDA ¥
BCTAHOBICHI) OO CKIBBNUNN 3873 3KIR BIUKBICININ O300K 13 (PN TOM, SKHH Jocni-
AAYETHCH. Y APOPMYTKOBAIIT NPOMIKIIN BOCHORK IR, IO GACHEVIOTLCH 18 Noi
AOCHIAKCHIA | 31K BHKGPNICTORYIOTLUS 131 (POPM BN OC LILOMHOTO BICHORKY:
y QOPMYIIORANNT OCTRTOUHOIV BHCHOBKY 11a OCHUBI OIHIKH CYKYHHOCTI RHSB-
NEHHX G3HAK, BIICYTHOCT) IMFTAHL, 1110 3autiinanes Ge3 BLAIOBILE. SICHICTL Napak-
TEPUIYETLCA JOTTIHICTIO MIPKYBaHb, A0CTYITHICTIO BIKIAAY 1A HECASUWIANCTIB
(P03 ACHEHHAM CNICUIANLRIX TEPMIHIB { T}, BIANOBIAHICTIO BHCHVRKIB BOCTAB-
NEHHM NUTAEAM . HAOUHICTL BHIHAMAEThCN AMANTKOM MO BHClIOBKY Heobxianoro
ITHOCTPOBAHOIO Marepiany.

TaknuM YHHOM, AKICTh | €eKTHBHICTL AOCATIKECHHA AOCHTL TICHO NOB’ 2-
3aHi: OOIMWEeHHR AKOCTI AOCAIKEHHA € OAHICIO 3 rapanTiit NiNBHUICHHA Horo
ePEKTHBHOCTI.
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PROBILIEMS OF PREPARATION OF WEAPON LEXPERTS
The system of preparation of experis-lawyers is axplored in the given articte and ils main
lacks are determined. The authur pays attention to the questions ol judicial relations between expert
and hcad of experl eslabtishment. criterin of quality of expert rescarch, scientific validity and pleni-
wude of expert inferences.
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