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Abstract. The authors of the article have studied theoretical and practical problems of delimitation
of the ownership right to the objects of aquaculture and the fauna objects in the context of
determining the grounds for the emergence of property right. The mechanisms of resolving
disputes concerning the belonging of the fauna objects that are located in a water object together
with the objects of aquaculture have been offered. The authors have developed propositions for
making amendments and alterations to the current legislation.
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1. INTRODUCTION

Public relations in regard to the protection and use of natural objects have been regulated by the
norms of environmental law. It has been emphasized in the legal literature that the current stage of the
development of environmental law is characterized by two opposite, but interconnected tendencies: on
the one hand, the termination of the expansive development of certain branches of environmental
legislation, ensuring their internal structuring and differentiation, and, on the other, — an adequate
response to the change of social and economic factors, the emergence of new objects of legal regulation
and factors affecting them, the realization of the objectives of environmental policy of different levels
(international, national, public, industrial) and orientation (internal or external). Considering this fact,
in the context of the tendency towards sustainability, environmental science can not help but respond
to modern challenges, by transforming in accordance with the needs of society and era, involving new
and emerging phenomena to the sphere of its influence [1, p. 105].

The modern development of the branches of the economy is characterized by a high degree of
dynamism and such a dynamics is not always positive with a tendency to increase. However, the state,
society and certain business entities make all necessary efforts to increase the socially useful result that
ultimately should be derived from one or another type of activities: an increase in production, a
decrease in the price of a unit of production, an increase in profits, creation of new jobs, etc. This is the
basis of the economic demands of society that must be satisfied.
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But along with economic requirements there are other needs of society and its individuals.
Spiritual, aesthetic, cultural, recreational and other needs are inherent to both an individual and a social
being. And these needs of one subject quite often go against the economic needs of another one. A
similar situation occurs in the field of aquaculture. On the one hand, there is, at a minimum, the need to
ensure the needs of the population of Ukraine in the consumption of fish products, as a maximum - to
increase the volume of production to create export potential. For this purpose, the procedure for the use
of existing reservoirs is regulated, the procedure of conducting this type of business is simplified, the
creation of new jobs is encouraged, etc. However, it is at the state level. At the level of a water facility,
the issue arises differently: can anyone fish for free or can an entrepreneur charge a fee for this? In
practice, the answer to this question depends on the definition of when and how the ownership right to
the objects of fauna can occur or transfer in case of the latter being in the reservoirs provided for
aquaculture.

Degree of the topic development. The research of the legal nature of the ownership right to natural
objects or its certain aspects was the scope of interest of the works of lawyers in the field of
environment as: V. I. Andreitsev, H. V. Anisimova, H. I. Baliuk, A. H. Bobkova, Yu. O. Vovk,
A.P.Getman, V. I. Hordieiev, I. I. Karakash, V. V. Kostytskyi, S. M. Kravchenko, P. F. Kulynych,
N. R. Malysheva, V. L. Muntian, V. V. Nosik, O. O. Pohribnoi, V. K. Popov, S. V. Razmietaiev,
B. H. Rozovskyi, A. K. Sokolova, P. V. Tykhyi, O. M. Tkachenko, V. S. Shakhov, Yu. S. Shemshuchenko,
V. V. Shekhovtsov, M. V. Shulha and others. But the issue of determining the basis for the origin of the
ownership right to the objects of fauna in the sphere of aquaculture remains unresolved.

2. ANALYSIS AND DISCUSSION

The key theoretical aspect in solving the issue of the origin of ownership right to the objects of
fauna, including in the field of aquaculture, is the fact what law doctrine is used to study this issue.
Scholars in the field of environmental law have already emphasized the negative tendencies of
“commoditization” of environmental and natural resource law [2; 3]. The urgent main short-term
problem of the state is to ensure economic growth. The regulatory base becomes only an instrument for
implementing such a state policy. Scholars within the law sphere, in turn, must develop propositions to
the law on the basis of the doctrinal approaches of each branch of law, which is one of the external
forms of consolidation of state policy.

Doctrinal approaches to the elaboration and further development of environmental law, through a
number of controversial issues in the field of environmental and natural resource law, are increasingly
interfered by scholars who study the issues of related branches of law. The feasibility of the existence of
environmental law as an independent branch is put in question; and the authors prove the need to
include an array of legal regulation of nature-oriented or natural resource legal relations, for example,
to administrative [4, c. 348] or commercial law [5 c. 58].

At the same time, it is necessary to pay attention to the fact that by defining the high level of
research within the various scientific specialties, while respecting scholars who formed their scientific
and methodological basis, it should be noted that the activity of specialists of a particular scientific
specialty affects the approaches in regard to solving scientific problems, demonstrating sometimes one-
sided approach. Taking this into account, attempts to enter environmental legal relations into the
system of administrative or civil or commercial law are prior doomed to failure that has already been
emphasized before [6, p. 100].

In our opinion, the issue of determining the ownership right to the objects of fauna, regardless of
their scope of use, should be considered from the standpoints of environmental law. Wild animals, in
all their biological diversity, irrespective of their place of residence and species characteristics, are an
integral part of the natural environment, a link of the food chain, the allocation of which is impossible
without causing harm to all other links. Ecologization of material production in the field of aquaculture
should be realized through scientifically grounded admissible inclusion of economic activity into
natural processes, and not vice versa — granting of “permission” to the elements of the environment to
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be present at the realization of the economic activity by a person. Moreover, the economic activity,
which includes some natural objects, should be made taking into account the requirements of the Art.
13 of the Constitution of Ukraine, which establishes the ownership right of Ukrainian people to natural
resources, as well as the right of everyone to use natural objects of property rights of the people in
accordance with the law.

Aquaculture in its legal nature should be considered as one of the types of special natural
management, and accordingly, to a certain extent, should take into account the requirements of the
current environmental legislation in ensuring the right of general natural management. Moreover,
scholars generally distinguish as a principle of the right of natural management — the priority of general
natural management, the essence of which is paramount restitution of the needs for overall natural
management due to the natural resources [7, p. 97].

Thus, in case of the allocation of natural resources for the implementation of aquaculture — a water
object or objects of the fauna, it should be primarily taken into account that they are an integral part of
the environment and are subject to the rights of other citizens.

Another problem that causes the need to ecologize aquaculture is the task of creating an
environmental network. In previous scientific papers, the authors emphasized on the tasks of creating
the indicated network and the problems that arise in this connection [8, p. 286-287]. Most of the
reservoirs, including Ukrainian fishery waters, were largely built more than 30 years ago, for a long
time were part of the landscape and performed certain functions in the ecosystems of the territories of
the location. The practice of forming an ecological network indicates that, for the most part, such
reservoirs are used as connecting territories (ecological corridors), which combine key areas among
themselves, provide for the migration of animals and the exchange of genetic material. It is especially
actual for reservoirs, which exist in the form of a cascade — sequential placement along the watercourse.

Everything above stated causes the need of the ecologization of the activities in the field of
aquaculture.

Having analyzed the current legislation, primarily we would like to stress that according to the Art.
1 of the Law of Ukraine “On Aquaculture” [9] aquaculture (fish farming) — is an agricultural activity for
artificial breeding, maintenance and cultivation of aquaculture objects in fully or partially controlled
conditions for obtaining agricultural products (aquaculture products) and their sale, production of
feeds, reproduction of biological resources, conduction of breeding and stock breeding, introductions,
resettlement, acclimatization and re-acclimatization of aquatic organisms, replenishment of aquatic
biological resources, preservation of their biodiversity, as well as providing recreational services.

It is obvious that we do not aim to research property relations in the entire aquaculture industry.
This activity can be carried out using various technologies, intensification stages, species composition
of the livestock, etc. All these features impose their imprint on both legal regulation and the very nature
of property in this sphere. Thus, according to the Law of Ukraine “On Aquaculture” there is an
industrial aquaculture — activity on artificial breeding, maintenance and growing of aquaculture objects
with the use of fishing and floating gardens, fishing pools, other technological devices, including the
use of closed water supply plants. Essentially, such activities are isolated from the environment, often
do not occur on the territory of water facilities, and therefore in practice there is no question of the
belonging of the fish and the rules of its use. Besides, in case of industrial type of aquaculture, there is a
question: whether there is a natural object — the object of fauna, or there is a peculiar form of keeping
live-stock animals.

We should focus attention on the issue of the ownership right to the objects of fauna that are in the
water facility in the state of natural will and are not objects of aquaculture in the context of the
possibility of exercising the right of their general natural management. In turn, aquaculture objects are
aquatic organisms used for the purposes of breeding, maintenance and growing in aquaculture
conditions.

From the content of the mentioned Law it is understood that the subjects of aquaculture (legal
entities or individuals engaged in fishing activities in the field of aquaculture) have the right “to own
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the objects of aquaculture and aquaculture production, as well as to receive income from their
implementation”. And although the norm is not very well written out, it is clear that business entities
engaged in aquaculture acquire the ownership right to its objects.

At the same time, if we correlate all the aforementioned concepts, then for the recognition of each
individual fish or other object of fauna as the property object of a business entity, it must correspond to
the following features:

— Dbe artificially bred, maintained or grown;

— kept in a fully or partially controlled environment;

— be an agricultural product.

Part 3 of the Art. 38 of the Law of Ukraine “On Environmental Protection” stipulates that citizens,
enterprises, institutions and organizations according to the procedure of special use of natural
resources are provided with the possession, use or lease of natural resources on the basis of special
permits registered in the established procedure for a fee for the implementation of production and
other activities, and in cases stipulated by the legislation of Ukraine — on concessional terms [10].

The Art. 17 of the Law of Ukraine “On the Fauna” also stipulates that special usage of the objects of
fauna includes all kinds of using fauna (except for the cases of free amateur and sport fishing on water
facilities of general use, stipulated by the law), which are carried out from their extraction (plunder,
collection, etc.) from the natural environment” [11].

From the systematic analysis of the norms of the Laws of Ukraine “On Aquaculture” and “On the
Fauna” it becomes obvious that those species of animals that were in the water facility before the start
of aquaculture activities remain in a state of natural will and are not the objects of aquaculture. Since,
all the sub-normative acts, researched by us, regulating the procedure for conducting aquaculture, do
not contain provisions on the assessment and transfer to the ownership or use of the objects of fauna
(fish), already contained in a water facility.

Moreover, a document establishing the right to own and use an existing water facility for
aquaculture purposes is a lease contract for a water facility. Analysis of the typical form of this
agreement shows that the elements of the environment, the right of use of which is transferred under
this agreement, are water and lands [12]. The objects of fauna are beyond the scope of this agreement.
In addition, because of the very nature of animals, the Law of Ukraine “On the Fauna” does not at all
consider the concept of renting objects of fauna that we consider to be justified.

Thus, in accordance with the requirements of the same Law of Ukraine “On the Fauna”, the person
who owns the objects of fauna (fish) must documentary verify the legality of their acquisition. Synthesis
of all the requirements of the legislation allows to assert that for the emergence of the ownership right
for all species of fish and water invertebrates in a water facility provided for aquaculture, the business
entity must documentary verify the purchase of all fish contained in the water facility or demonstrate
the documents on the implementation of special nature management — industrial fishing. It should be
noted that in the course of a multi-year study, we were unable to find any case of the receipt of
documents of the special use of objects of fauna by the business entity, which would precede the receipt
of the water facility for use. This provides grounds for concluding that the types of objects of fauna that
were located in the water facility before its transfer for aquaculture, as well as those that were not the
subject for breeding (acquisition), were not the property of the subject of aquaculture.

As we have already stressed [13, p. 52-54], the analysis of the provisions of the Law of Ukraine “On
the Fauna” reveals certain problems. Thus, the Art. 6 of the Law states: “The objects of fauna, which are
maintained (kept) by enterprises, institutions and organizations of the state or communal form of
ownership are the object to the right of respectively state or communal ownership”. In fact, the law
links the right of state and communal property with the maintenance (storage) of such objects by
respectively state or communal enterprises, institutions and organizations. Part 1 of the Art. 7 of the
Law states that the objects of fauna withdrawn from the state of natural freedom, bred (received) in a
semi-free conditions or in captivity or acquired by another way, not prohibited by law, may be
privately owned by legal entities and individuals. This made it possible to conclude that the right of
state, communal and private property primarily relates to the removal of the objects of fauna from the
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state of natural freedom on the basis of appropriate permissions. Then it is logical to ask: who then acts
as the owner of the objects of fauna that are in a state of natural will?

The consolidation of this right exclusively by the Ukrainian people, which does not actually belong
to civil society participants, is not endowed with adequate capacity and legal capacity by the Civil Code
of Ukraine, seems inappropriate in relation to the existing works within environmental law [14, p. 80;
15, p. 78]. Therefore, it has been offered to consolidate the relevant provision in the Law of Ukraine “On
the Fauna”, establishing that all objects of fauna, other than those removed from the state of natural
freedom, are bred (received) in semi-free conditions or in captivity acquired in the state property other
way not prohibited by law by enterprises, institutions and organizations of communal ownership, as
well as individuals and legal entities.

The discussion about the membership of “aboriginal” species of fauna in leased water facilities is
becoming more acute in society [16]. Adoption of the Law of Ukraine “On Aquaculture” further
complicated this area. Formally, aquaculture can be carried out to provide recreational services.
Providing services to fishermen to organize and conduct sports and amateur fishing may be such
recreational services. However, the service must be paid, and indicated types of fishing are types of
general nature management, that is, free of charge.

The Art. 47 of the Water Code of Ukraine, which specifies that the general use of water is carried
out by citizens to meet their needs (bathing, boating, amateur and sports fishing, watering animals,
taking water from water facilities without the use of buildings or technical devices and from wells) free
of charge, without fixing water objects by individuals and without issuing appropriate permits, did not
add clarity to the researched issue [17]. The legislator has indicated the possibility of amateur or sports
fishing in the general water management and use by fauna members. It is clear that to allow the usage
of the objects of fauna, in particular fish, by the right of general nature management can only be given
to the objects of state or communal property. The private owner has the right to independently
determine the range of people, the time, the volume of use of his property.

In our opinion, in order to determine the ownership right to the objects of fauna that are in the
reservoir simultaneously with the objects of aquaculture, it is necessary to take into account the mode
of these animals that existed before the transfer of the water facility to use. Based on the analysis of
regulatory acts regulating accounting and reporting in the field of aquaculture, the aquaculture subject
must fully reflect in the documentation the species, number, age groups, mass and other characteristics
of each type of aquaculture object.

Consequently, there are no grounds for claiming that the subject of aquaculture has the ownership
right to all fish in the reservoir that was provided to him. Accordingly, he has no right to impose
restrictions on the use of local fish species in the implementation of general nature management.

Moreover, the typical form of a lease contract for a water facility is one of the grounds for
termination of such an agreement, which stipulates the prohibition of general water management,
which, according to the Art. 47 of the Water Code of Ukraine, includes sports and amateur fishing.

Another important issue is the implementation and protection of the ownership right to the objects
of fauna — aboriginal species of fish that were in the reservoir before it was handed over for aquaculture
in case of their destruction. It is not about such cases of unlawful destruction as illegal catching,
poisoning, immorality, etc. The legal development of events is possible, namely, the death of fish
during the implementation of measures of fishing melioration — reduction of water level or complete
discharge of water from the water facility, and some others.

In accordance with c. 8 of the Art. 17 of the Law of Ukraine “On Fisheries, Industrial Fisheries and
Protection of Water Bioresources” the level of water in fish-farming water agencies should be sufficient
to ensure the natural reproduction and life of aquatic organisms. The increase or decrease of water level
in water facilities is agreed with the central executive agency, which implements the state policy in the
field of fisheries [18].

Thus, the legislator has foreseen the need to agree the issue of water discharges from the water
facility with the fish protection agencies. However, there were no compensatory mechanisms for the
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reimbursement of losses of natural fish stocks. Since, as it was earlier indicated, aboriginal species of
fish are not transferred to the property of the subject of aquaculture. Thus, the legislator’s logic
regarding the lack of compensation for losses of aquatic living resources that occurs as a result of
economic activity is not clear.

In our opinion, we should foresee a mechanism for restoration of the state or compensation of
losses of biodiversity in case of the destruction of water level in a water facility. It is advisable to
establish the owner’s obligation to restore the biological diversity of aquatic organisms or to
compensate for the costs of such a restoration. In case of the restoration of species diversity in a water
facility, such aquatic living resources shall not be the property of a business entity. In case of the
compensation for the cost of destroyed water facilities, the funds received should be target-oriented
and to be used to implement measures to increase fish stocks in the region, but not necessarily in the
water facility, which became the source of the corresponding funds.

In turn, it will allow restoring the aquatic living resources of the region, while not engaging such
activities on water objects, where such restoration is inappropriate (aquaculture facilities with periodic
water level reductions). Besides, it disciplines the aquaculture subjects in part of responsible attitude for
the species diversity in the provided water facility. Since, there are many cases of water level reduction
only to facilitate the catching of commercial fish and its more complete catch without purchasing
special means of its catching.

3. CONCLUSIONS

1. Relationships regarding the emergence of the ownership right to the objects of aquaculture in
case of its implementation with the granting the right to use a water object, should be regulated by law,
which is developed and applied primarily from the standpoint of the doctrine of environmental law,
taking into account the right of other citizens to use natural objects, in compliance with the nature-
oriented regime of reservoirs. One of the main requirements to be adhered to by the subject of
aquaculture is to preserve the property right of the Ukrainian people to the objects of fauna that have
fallen into the sphere of its activity together with the reservoir.

2. The basis for the origin of the ownership right to aquaculture objects is the conclusion of
agreements for purchasing stocking material and / or artificial breeding activities of such objects.
However, this is not the reason for the termination of the right of state or communal property and,
accordingly, the emergence of private ownership to the objects of fauna that are in the water facility
provided for the aquaculture maintenance.

3. We offer to amend the Art. 1 of the Law of Ukraine “On Aquaculture” with the notion of local
(aboriginal) aquatic organisms as those that were before the provision and / or were in a water facility
after being used for aquaculture purposes, artificial reproduction or if the subject of aquaculture didn’t
make their invasion. To supplement c. 2 of the Art. 5 of the Law of Ukraine “On Aquaculture” with the
provisions on the obligation of the subject of aquaculture not to prevent the implementation of amateur
and sport fishing of citizens for local (aboriginal) aquatic organisms.

4. To develop a methodology for calculating the cost of aboriginal aquatic organisms located in a
water facility, and to provide a mechanism for the compensation of their restoration in case of
destruction in connection with the implementation of measures of fishery reclamation.

Such changes will make it possible to avoid ambiguous interpretation of the requirements of
regulatory acts in the field of aquaculture; to distinguish aquaculture objects — agricultural animals and
objects of fauna; to ensure the right of general environmental management on water facilities that were
provided for aquaculture.
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I'erbman Amnaroaiir, Hlexosnos Boaoaummp. Exosorizanis BMHMKHEHHS IIpaBa BAacHOCTI Ha 00'€KTu
TBApMHHOTIO CBIiTy B raAysi akBakyAsTypu. XKypnar [pukapnamcviozo ynisepcumemy imeni Bacuas Cmedanuxa,
5 (2) (2018), 9-1e6.

Y crarTi po3rAsHYTO TeOpeTMYHi Ta HPaKTM4YHI IpoOAeMU pPO3MeKyBaHH: IIpaBa BAACHOCTI Ha
00’€KTI aKBaKyAbTypU Ta OO’'€KTVM TBAapMHHOIO CBiTy B KOHTEKCTi BU3HAUeHHs IiACTaB A4Sl BUHMKHEHHS
IpaBa BAAaCHOCTi. 3allpOIIOHOBAHO MeXaHi3MM BUPIIIIEHHs CIIOPiB 11040 HaAeXHOCTi 00'€KTiB TBApMHHOTO
CBiTY, fAKi ITepeOyBalOTh Y BOAHOMY OO’€KTi pa3oM 3 00’e€KTamMu akBaKyAbTypu. HarpariposaHo mpornosuiii
AAsI BHECEHHSI 3MiH Ta AOIIOBHEHb A0 YMHHOTO 3aKOHOAABCTBA.

Karo4doBi caoBa: mpupoJOKOPUCTYBaHHS, aKBaKyAbTypa, O0'€KTM TBapMHHOTO CBiTy, 00’ €KTU
aKBaKyAbTYpH, IIpaBO BAaCHOCTI Ha 00'€KTU TBAPMHHOTO CBITYy.



