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ACMNEKTU PEFTNAMEHTALII NPOTUMNPABHOI
NMOBEAOIHKW

Po3nouvara Ginbirie TphOX POKiB TOMY 30poifHa arpecis IpoTH YKpaiHH MOTATHY-
71a 3a 00010 TII00aBHI HACTIIKK y KHUTTI BOIOIOUOI KpaiHW, YaCTHHA 3 SIKUX TOPK-
HyJacs MepeTBopeHs mpaBoBoro noist. Ha xBitens 2025 poky odicom [enepanbpaOTO
poKypopa Ykpainu Oyno 3apeecTpoBano mmoHaz 160 Tuc. 3mounHiB arpecii Ta BO€H-
HUX 3JI0YHHIB, a0COIOTHY OUTBIIICTG 3 IKUX, BIaCHE, BOeHHI 3mounHH (cT. 438 KKY)
i yTBOpIOI0Th. CHCTEMHUM HACIIIKOM TPHUBAIOUOTO BOEHHOIO CTaHy CTajla paTthdi-
Karisg Ykpainoro Pumcrkoro craryry MKC ta mompaBok 10 Horo (HaOyB YHHHOCTI
3 ITI0YaTKOM ITOTOYHOT'O POKY), & TAKOXK CYTT€BI B3a€MOIIOB’s13aHi 3 HEIO 3MiHM Ta J10-
oBHEHHs 10 KpuMiHambHOTO KOJEKCy, cepell SIKUX BapTO Bi3HAYUTHU MOSBY B HOTO
CTPYKTYpi cT.442-1 «3n0unan ipotH JroasHocT (3Y Big 09.10.2024 p. Ne 4012-1X).
OnHuM 13 HaMOUIBII CepHO3HNX MIPKYBaHb IOA0 YCYHEHHS MPOTAJIMH YKPATHCHKOTO
3aKOHO/IaBCTBA NP0 KPUMiHAJIBHY BiJIOBIATBHICTH CTaB KOMIUTIMEHTapHUH MpPHH-
nun pismeHOCTi MKC, BiATIOBIAHO 10 SIKOTO Cy/I HE 3aMIHIOE HAI[IOHAJBHI Cy/IOBI Op-
raHu, a po3WISIAE CIIPAaBH LIOA0 HAWTSDKYMX MDKHApOIHHMX 3JI0YMHIB y BHUIMAJKaX,
KOJTH JIEP’KaBU «HE CIIPOMOXKHI» 3[IIHCHUTH PO3CIiAyBaHHS TaKUX 3II0YMHIB a00 CBi-
JIOMO «YXHWJISTFOTBCS BiJT IHOTO'.

VY 1. «c» 4. 2 ct. 6 Craryty HiopaHOEp3pKOTO BOEHHOTO TPHOYHAITY 3II0YHHH TIPO-
TH JIIOASTHOCTI OyJIM BU3HAUYCHI SIK BOMBCTBA, BUHUIIYBaHHS, [IOHEBOJICHHS, 3aCIIaHHS
Ta 1HII KOPCTOKi, BAMHEHI MO0 NHUBUTFHOTO HACEJEHHS /10 YH ITiJ| Yac BiHH, YU
TIepeciTiyBaHHs 3 OJITHYHUX, PACOBHUX 200 PENirifHUX MOTHBIB 3 METOIO BUNHEHHS
a00 y 3B’13Ky 3 OyIb-IKHM 37I04YHMHOM. TOKifiCbKa KOHIIEMIIiSl MiXXHAPOTHOTO 3II0UHNHY
(3a Craryrom MixHapoHOTO BilicbkoBOTO TprOyHaNY utst Janexoro Cxomy dhaktid-
HO nyOroBania HIOPHOEP3BKY, Tiepeadadaa BiAMOBIAATBHICTh 32 TPU TPYIIH 3II0YHH:
MIPOTH MHPY, KOHBEHIIIFHI BOEHHI 3I0YMHH Ta 3JI0YMHU TPOTH JIOISTHOCTI 3 iIeHTHY-
HHUM BH3HAUYEHHSM ocTaHHIX [1, ¢.208].

Pumcrknii craryr MKC «3709MHOM TIPOTH JIFOMSTHOCTI» TTO3HAYa€e OyIb-sKe 3
TaKuX JisiHb, KOJIM BOHU BUMHSIOTHCS B paMKax IIMPOKOMAcIITaOHOro abo cucreMa-
THUYHOTO Hamajy, CIPsIMOBAHOTO MPOTH Oy[b-SIKOTO IIMBIIBHOTO HACEJECHHS, 3 YCBI-

1 TlosicHioBanbHa 3amMcKa 70 MPOEKTy 3akoHy Ykpainu «IIpo BHeceHHs 3miH 10 Kpu-
MiHaJIbHOTO Ta KpHuMiHAIBHOTO MpOIecyaIbHOTO KOJIeKCIB YKpaiHu y 3B 513Ky 3 partudikari-
€to Pumcbkoro craryty Mi>KHapoHOro KpUMIHAJIBHOTO Cy/y Ta IONpaBok 10 Hboro». URL:
https://itd.rada.gov.ua/billinfo/ Bills/CardByRn?regNum=11484&conv=9 (mara 3BepHEHHS:

30.04.2025).
27

CALAIDOS 2 AV TVNINOC TVNOILVNYALNI



INTERNATIONAL JOURNAL «LAW & SOCIETY»

Irop MEJIUITBKUI

JIOMJICHHSIM TaKOTO Haray: a) BOUBCTBO; 0) BUHHIIEHHS; B) OOEPHEHHS B paOCTBO;
T) Aeroprailis 800 HACHIIBHUIbKE ITepeMillieHHs HACEICHHS; T) YB  I3HEHHs a0o0 iHIIe
icToTHe T030aBneHHs (hi3MuHOI CBOOOIM B IOPYIIIEHHS OCHOBOIIOJIIOKHUX HOPM MiXK-
HapOJHOI'O NpaBa; 1) KaTyBaHHs; €) 3TBAITYyBaHHsI, CEKCyalbHe paOCTBO, IPUMYILEH-
HS JI0 MPOCTHUTYII, IPUMYCOBa BariTHICTh, IPUMYyCOBA CTEPUIII3allisl YU OyIb-sKa
iHIIa Mo/i0Ha 3a TSHKKICTIO (JopMa CEKCyalbHOTO HACHIIBCTBA; €) IEePECIiTyBaHHS
Oyzb-5IKOT rpynu a0 CHiABHOTH, SIKy MOXKHA BHOKPEMHUTH, 3 MOJITUYHHUX, PACOBUX,
HaI[IOHAJIbHUX, €THIYHHUX, KYJIBTYPHHUX, PENriiHuX, reHnepHux (y 3Ha4eHHi 1. 3)
MOTHBIB, 200 3a IHITUMH O3HAKAMHU, IO 3arajlbHO BU3HAHI HENPUHHITHUMH 3T1THO
3 MDKHapOIHHUM IPaBOM, y HO€AHAHHI 3 OyIb-sIKUM AiSIHHSAM, 3a3HAYCHUM B LIbOMY
ITyHKTI, 91 Oy/b-SIKUM 3JI0YMHOM, IO TiAranac mix opucaukiito Cymay; ) HaCHIIb-
HUIbKE 3HUKHEHHS 0Ci0; 3) 3JI0YMH anapTeify; u) iHIIi HeIOIChKI AisTHHS MOi0OHOTO
XapakTepy, L0 YMHCHO 3allOiI0I0Th CHIIBHUX CTPAXAaHb YW TSDKKHUX TUICCHHMX YII-
KOJDKEHB 200 cepio3HOI MIKOU MICUXIYHOMY YU (hi3HIHOMY 3710pOB IO [2].

[lepenik 37104MHIB TPOTH JIIOAAHOCTI, 32 CTaTyTOM, HE HOCUTbH BUUEPITHOTO Xa-
pakTepy, al0dyd MOMKJIMBICTh KBAMI(iKyBaTH SK TaKi i 1HIII aKTA MPOTUIPABHOI TI0-
BEJIIHKU CXOXKOTO XapaKTepy, 3aCTOCOBYIOUH Y SKOCTI KPUTEPIIO BiIHECEHHS 10 TAKOi
KaTeropii JeNiKTiB pakTHIHE 3aBJaHHA (i3UYHOI Ta/a00 MCUXIYHOI IIKOAH ITOTEPITi-
UM ocobam.

VYKpaiHChKHI 3aKOHOABELb y MEPEeBaKHil CBOIH YacTHHI BIATBOPHUB PO3yMiH-
HS «G3JIOYMHY IIPOTH JIOASHOCTI», nependadene Pumcbkum craryrom MKC, 3a okpe-
MHUMH BUHSTKaMu. Bapro moropuTHcs i3 TBEpIKEHHSM, 10 MIKHAPOAHE MPaBO HE
BHMarae MOBHOTO TeKCTyanbHOTO BinTBopeHHs y KKY mistHb. siki HUM 3a00poHEeHi.
l'onoBHUM € BCTaHOBJICHHS BiAMOBIAAIEHOCTI 32 BANHEHHS TaKUX 3JI0YMHIB (1HKOJIH
CKJIaJH IMIJIEMEHTOBAHUX MIKHAPOAHUX HOPM Yy HALlIOHAIBHOMY KPHUMiHAJIbHOMY
3aKOHI MOXKYTbh (POPMYITFOBATHCH OB IIMPOKO) TIPH IIEOMY iIMITJIEMEHTOBAHA JI0 Ha-
[IOHAJILHOTO 3aKOHOJIABCTBA HOpMa Mae OyTH cpopMyabOBaHa, BUXOASYH 31 3MICTy
TTOJIOKEHb MDXKHAPOTHOI yToW i OyTH HE MEHIIl KOHKPETHOIO |3, ¢.456].

Bynyuu conigapHuMu 3 HayKOBLSIMH, L0 HE MIATPUMYIOTH «MEXaHICTUYHOTO»
3aMI03UYEHHS MOJIOKEHb MIKHAPOIHUX HOPMAaTUBHO-IPABOBUX AaKTiB, yCE-TAaKH 3a-
YB)XKAMO Ha JOMYIIEHHX y aHAIII30BaHill HOpMi MOMEHTAaX BijcTymy Bif cT.7 CTaryty
MKC, 1o Moke CTaHOBUTH II€BHI TPYAHOLI y mpaBo3acTocyBaHHi. OKpiM po3xo-
JOKEHHS 33 3MIiCTOM, KOHCTaTyeMO TEBHUI Opak CHUCTEMHOCTI y 3[IIHCHEHOMY KpUMi-
HaJIbHO-IIPAaBOBOMY PETY/IIOBAaHHI, HASBHICTh BaJ TEXHIYHOI'O XapakTepy Ta «Iepe-
BaHTAXEHICTb» 3aKOHOAaBUOi KOHCTPYKLIII.

Sk 1 quis, no npukinany, BoeHHUX 3mo4nHiB (cT.438 KKYVY), 3mourHaM mpoT Jito-
JSTHOCT1 Ba)KJIMBUM € BCTAHOBJICHHSI KOHTEKCTYaJIBHOTO €IIEMEHTY, 3 IPUBOAY CyTHiC-
HUX O3HAaK SIKOTO, NMPOTE, Y HAYKOBIH JIITEpaTypi CIIOCTEpPIracThcs MEeBHA BapiaTHB-
Hicts. M. B. I'pymko Ta A. C. [loniToBa BKa3yrOTh Ha J[Ba CIUIBHHUX 3JI0YUHAM MTPOTH
JIONITHOCTI eJIeMeHTH: 1) BUKOHABIII 3JI0YMHY AIFOTh Y Pycili BiJIIOBITHOT epyKaBHOL
TIOJIITUKY (200 TuTany); 2) AisTHHS, IO CTAHOBIIATH KaTETOPII0 3JI0YMHIB IPOTH JTFOJIS-
HOCTI, 1, 30KpeMa, BOUBCTBA, TOPTYPH, 3IBAJITYBAaHHA TOILO, MAIOTh MiCLIe Y paMKax
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IIMPOKOMACINTA0HOTO Y CUCTEMATHYHOTO HAIaay POTH IIUBLIBHOTO HACEIIEHHS [3,

c.455]. A. B. AHpyIIKO KIFOYOBHUMH CyTHICHUMH O3HAKaMU 3JIOYHMHIB ITPOTH JIFOMISI-

HOCTI BUALISE: 1) CIPSIMOBAHICTh MPOTH OYb-SKOTO IIUBLIBHOTO HACEJICHHS, 2) M-

poxomaciTabHul ab0 CHCTEMaTHYHUM XapakTep Hamnaay; 3) BiICYTHICTh HEO0OXiTHO-

IO 3B’5I3Ky 3 CUTYyaIli€ro 30poitHOTO KOH(DIIIKTY [4, ¢.16]. B. COKypeHKO /Ui 37I09HHIB

MIPOTH JIFOJSTHOCTI BUJIUISE TaKi CHEIU(IYHI 03HAKH, IK KOHTEKCT IMIMPOKOMACIITA0-

HOTO 200 CHCTEMAaTUYHOTO HaIlaJy Ha IUBIIbHE HACEICHHS Ta 3HaHHS MPO e KOH-

TeKCT. Takok HayKOBEIlb, BUXOISTYH 3 0a30BOT HOPMH JI0 3II0YUHIB IMPOTH JIFOISHOCTI,

BBa)KA€ JIOTIYHUM Ta HEOOXiTHMM BUCHOBOK NP0 HEOOXiTHICTh BU3HAHHS TOJITHKH

JIepKaBU YM OpraHi3allii o/I0 HarajiB Ha [UBLIbHE HACEJICHHS 000B’I3KOBHUM KOH-

TEKCTYaJIbHUM €JIEMEHTOM JIOCIII/KYBaHOi KaTeropii 3imouunHiB [1, ¢.210-211].

KoHTekcTyanbHUN €J1eMEHT 3JI0YMHIB MPOTH JIONSHOCTI HAMH OOTPYHTOBAHO

MOB’sI3yBaTH 3 TaKUMHU O3HaKamu: 1) migTBeppkeHHS (akKTy MIUPOKOMACIITaOHOTO

a00 CHCTEMAaTUYHOTO Hamay; 2) 00’ €KTOM Haray IIOBUHHE BUCTYIIATH Oyb-IKe ITH-

BUTbHE HaceNleHHs; 3) 3[iHCHeHHS Halay Ha MIATPUMKY TONITUKH ITEBHOI JepKaBH

Y opraHi3aiiii; 4) ycBiIOMIJICHHs] BAKOHABIIEM TOTO, III0 IPOTHIIPABHA ITOBEIIHKA HIM

peanizoBaHa B YMOBaxX IIHPOKOMACIITAOHOTO 200 CUCTEMAaTHYHOTO HaIay.
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Irop MEJIAIIbKHWIA. 310unnu npoTH JIOASHOCTI: MizKHAPOAHO-NPABOBi Ta Halio-

HAJIbHI aCNIeKTH periaMeHTAalil NPOTHIIPABHOI MOBEIIHKHI
CrarTs npucBsiueHa MKHAPOJHO-TIIPABOBUM Ta HalliOHAJIBHUM acIeKTaM perflaMeHTail

KPUMiHaJIbHOT BIINOBIAAIBHOCTI 32 3JI0YMHU MTPOTH JIFOISHOCTI, OCOOINBO BaXKIIMBIN y yacu

TpHUBaro40i 30pOiHOI arpecii mpoTu YKpaiHH, Xif sIKO1 CYyIpPOBOIKY€ETHCS MACIITAOHIM BUH-

HEHHSIM BOEHHUX 3704HHIB (CT. 438 KpumiHampHOTO Konekey YKpaiHu), 3704nuHy arpecii (CT.

437 KpuminasipHOTO KOZIEKCY YKpaiHu), mponaranay BiiHu (cT. 436 KpumiHaipHOTO KOnek-

cy YKkpaiHm), 31I04MHIB TIPOTH JoAsiHOCTI (cT.442-1 KpuminanbHoro kopekcy Ykpainm). Ha

nizcTaBi ananizy nosnoxkenb CraryTiB HIOpHOEp3bKOTO BOEHHOTO TpHOYHAITY, MiXXHapOJHOTO

BilicbkoBOro TpuOyHany juisi Jlaisekoro Cxony, Pumcbkoro craryty MiKHApogHOTO KpUMi-
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HAJIBHOTO CyAy 3pOOJICHO BHCHOBOK IPO Maibke aOCOIrOTHE BinTBOpeHHs cT.442-1 Kpumi-
HAJIBHOTO KOZIEKCYy YKpaiHH 4epe3 pO3yMiHHS OCTaHHBOTO 3 HHX.
HaronomeHo Ha BaXJIMBOCTI, TIPH KBaJi(iKalii 3J0YMHIB MPOTH JIIOASHOCTI, BCTAHOB-
JICHHSI KOHTEKCTYaJIbHOTO eJIEMEHTY, SIKUH 3allpOIIOHOBAHO OB’ SI3yBaTH 3 TAKUMH O3HAKAMH:

1) minTBepmKeHHs (hakTy MUpOKoMacmITabHOrO ad0 CHCTEMaTHYHOTO Hamany; 2) 00’ €KToM
Hamary TTOBHHHE BHUCTYIIATH Oy/ib-sSKe NWBITbHE HACENCHHS; 3) 3MiMCHCHHS Hamany Ha M-
TPUMKY ITOJITUKH MEBHOI JIep>KaBy YK OpraHizalii; 4) yCcBiJIOMIICHHS] BHKOHABLEM TOTO, IO
MPOTHITPABHA MOBEiHKA HUM Peasli30BaHa B YMOBAX IIHPOKOMACIITAOHOTO a00 CHCTeMAaTHY-
HOTO Harmajy.

KuarouoBi cioBa: 30poiiHa arpecis, 3JI04MHU [IPOTH JIFOJSIHOCTI, KPUMIHAJIbHA BiJIIIOBI-
JAIBHICTh, KPIMiHAJIBHO-TIPaBOBA KBaTi(hiKaIlis, KOHTEKCTYaJIbHUHN €JIEMEHT.

Ihor MEDYTSKYI. Crimes against humanity: international legal and national
aspects of the regulation of unlawful behavior

The article is devoted to international legal and national aspects of the regulation of
criminal liability for crimes against humanity, especially important in times of ongoing
armed aggression against Ukraine, the course of which is accompanied by large-scale
commission of war crimes (Article 438 of the Criminal Code of Ukraine), the crime of
aggression (Article 437 of the Criminal Code of Ukraine), propaganda of war (Article 436
of the Criminal Code of Ukraine), crimes against humanity (Article 442-1 of the Criminal
Code of Ukraine). Based on the analysis of the provisions of the Statutes of the Nuremberg
Military Tribunal, the International Military Tribunal for the Far East, the Rome Statute of the
International Criminal Court, a conclusion is made about the almost absolute reproduction
of Article 442-1 of the Criminal Code of Ukraine through the understanding of the latter.
The importance of establishing a contextual element when qualifying crimes against humanity
is emphasized, which is proposed to be associated with the following features: 1) confirmation
of the fact of a large-scale or systematic attack; 2) the object of the attack must be any
civilian population; 3) the attack was carried out in support of the policy of a certain state or
organization; 4) the perpetrator’s awareness that his unlawful behavior was carried out in the
context of a large-scale or systematic attack.

Keywords: armed aggression, crimes against humanity, criminal liability, criminal legal
qualification, contextual element.
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